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This book investigates the relationship between the International Criminal 
Court and Africa (the ICC or the Court), asking why and how the international 
criminal justice system has so far largely failed the victims of atrocities in Africa.

The book explores how the Court degenerated from a very promising 
multilateral institution to being an instrumentalised, politicised, weaponised 
institution that ended up with the victims being the greatest losers. Instead 
of looking at the International Criminal Court as a recent alternative to a 
prevailing international criminal justice paradigm, this book argues that the 
Court is a manifestation of the same world order that was established by 
the Reconquista in 1492. Written from a decolonial perspective, the book 
particularly draws on evidence from Zimbabwe in order to demonstrate how 
the International Criminal Court is failing the victims of the four crimes that 
fall under its jurisdiction. Drawing on the perspectives of victims in particular, 
this book highlights the damage caused within Africa by the international 
criminal justice system and argues for a decolonial conception of justice.

The book will be of interest to researchers from across African politics, 
international relations, law and criminal justice.
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This book is dedicated to the millions of the victims 
of the many evils that befell the Global South such 
as the British and the North American slave trade, 
colonialism and now coloniality. This book is also 
dedicated to the millions of Africans who celebrated 
the inauguration of the International Criminal Court 
(ICC) thinking that it was the end of impunity in 
Africa. The ICC, instead of being a cure for impunity 
in Africa, turned out to be a source of not only 
disappointment but death among the many victims 
in Africa. Their disappointment, desperation and 
hopelessness do not go unnoticed.
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‘Old carts can be repainted, but they still keep moving in the same old ruts’.
Mongo Beti. Perpetua and the Habit of Unhappiness (1978)

These words by one of Africa’s literary giants, Mongo Beti, real name Alex-
andre Biyidi Awala, also known as Eza Boto, aptly describe the international 
criminal justice system since its inauguration in 1492 when considered from 
the perspective of the Global South. The essence of Mongo Beti’s words is that 
no matter how much cosmetic change is applied to the world system, it will 
remain the same, i.e. Euro-North American centric, hierarchical, patriarchal, 
authoritarian, racial and anti-Black.

This book responds to the concerns of many in the Global South why is it 
that 20 years after its inauguration, the International Criminal Court (hereafter 
the ICC or the Court) has failed to deliver justice which resonates with the 
victims of the four crimes which fall under the Court’s jurisdiction (Article 
5(1): Rome Statute). The main concern of the victims of these crimes is that 
the ICC has fast degenerated into being part of the international criminal jus-
tice problem and in the process leaving the victims stranded and at times hope-
lessly at the mercy of the perpetrators. It is from the perspective of leaving the 
victims stranded that the ICC is characterised in this book as the cure which 
kills the patient as victims are dying while waiting for the proverbial long arm 
of the ICC to hopefully catch up with the perpetrators.

From the aforementioned perspective, it can be argued that the ICC became 
part of the international criminal justice problem instead of being a part of the 
solution. This is predominantly because the ICC is a solution within a problem-
atic world system and not a solution to the problem. Posited by the American 
sociologist and economic historian Immanuel Wallerstein, the world-systems 
theory states that the most tenable unit of analysis in international relations 
is the world and not the individual nation-states. According to Wallerstein, 
the world is divided into three main units, the core, which is predominantly 
capitalistic, exploitative and developed, the semi-periphery, which shares char-
acteristics of both the core and the periphery and finally the periphery, which 
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is dependent on the core, exploited by the core and is very rich in human, 
natural and other resources (Wallerstein, 2004). The periphery and some of 
the semi-periphery were colonised by the core with the latter being referred to 
as the west or the Global North, while the former is referred to as the Global 
South in this book. The core imposed itself on the periphery through the 
processes of colonialism and this is how the western-centric institution such as 
the western model of justice and courts of law became internationalised. Once 
internationalised as part of colonialism, international justice was bequeathed a 
problematic future. Stated differently, an international justice system that was 
created to aid enslavement and colonialism of one race by another will never 
deliver justice. The fate of the ICC was decided when the current international 
criminal justice regime was inaugurated.

I must clarify the difference between colonialism and coloniality as I will use 
these two concepts extensively in this book. In this clarification, I will borrow 
the words of Nelson Maldonado-Torres who noted that:

While colonialism is typically considered to be a political arrangement that 
has existed since time immemorial, coloniality refers to the logic, culture, 
and structure of the modern world-system.

(Maldonado-Torres, 2018, p. 117)

The Global South was not incorporated into an already existing capital-
ist world economy, the capitalist world economy was enabled by the forcible 
 incorporation of the Global South into western capitalism. The inauguration 
of the current international criminal justice regime occurred simultaneously 
with the creation of international territories (colonies), genocides and epis-
temicides which occurred in the Iberian Peninsula as part of the Reconquista. 
Contrary to common views, international criminal justice was not inaugurated 
in 1648 when the Thirty Years’ War (1618–1648) ended and the  doctrine of 
state sovereignty was adopted through the signing of the Treaty of  Westphalia. 
The  modern version of the nation-state had already been created in 1492 and 
exported to other parts of the world from the Iberian Peninsula as part of 
the genocides and epistemicides against the dispensable ‘other’ who were the 
‘Moors’,  Muslims and Jews. More specifically, the Alhambra Decree, which 
was a notice issued by the Catholic Monarchs, Ferdinand and Isabella on 
31 March 1492 to all non-Christians either to be baptised or to leave the king-
doms of Castile and Aragón and their territories and possessions by the end of 
July 1492, was the exact date that international justice was inaugurated because 
from henceforth, there were two sets of laws, one for the local Christians and 
the other for the international territories where the expelled ‘others’ had set-
tled. International laws were created to manage the international territories and 
its inhabitants who had been subjected to epistemicides and genocides. Right 
from its inauguration in 1492 and not 1648, international criminal justice was 
bifurcated, a problem that haunts the ICC today.
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In a world awash with many forms of justice, what explains the International 
Criminal Court’s obsession with one form of justice, which is criminal justice? 
More so, when that form of justice is proving to be problematic, unstainable 
and failing to resonate with the intended beneficiaries, i.e. the victims of the 
four most heinous international crimes which fall under the Court’s jurisdic-
tion. The book advocates for the international criminal justice regime to recast 
its conceptualisation wider by, inter alia, disabusing itself from prosecutorial 
obsessiveness to being open to include and apply other forms of justice such as 
survivors’ justice. Mahmood Mamdani’s words on the need for victors’ justice 
are canonical. He stated:

The search for survivor’s justice needs to be two-pronged: prioritize peace 
over punishment; and explore forms of justice not criminal but political 
and social which will make reconciliation durable.

(Mamdani, 2010, p. 63)
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What an old man sees sitting down, a young man cannot see standing up.
(Igbo proverb)

The aforementioned Igbo proverb alludes to the importance of perspective, 
especially in the formulation of narratives. One’s epistemological location hugely 
determines their perspective. The word perspective is derived from the Latin 
word perpect, meaning to look closely. One narrative possesses many  perspectives 
depending on the positionality of the narrator. For example, the letter M, when 
looked at from four different sides gives four different readings (perspectives): 
(1) M, (2) 3, (3) W and (4) E. Four people, standing closely together, looking 
at a paper written the letter M, see four different perspectives (M, W, E and 3). 
What this illustrates is the power of positionality in framing narratives. Having 
looked at the same paper, with the same letter, one person will frame a numeri-
cal narrative having seen the number 3 and the other three will formulate dif-
ferent narratives having seen letters of the alphabet (M, W and E).

Commenting in a pre-soccer match interview in which his team, Kaizer 
Chiefs was to play rivals Mamelodi Sundowns on 21 November 2016, renowned 
South African soccer coach Steven Komphela has this to say about perspectives:

You know, there are times where before you say something you gotta (sic) 
think hard and deep. Because there is a greater possibility it’s a reflection 
of either the psyche, the mentality, the character in the person or it reflects 
a bit of background and for fear of exposing where you come from, you 
think twice and consider perspectives.

(SuperSport, 2016)

What Steve Komphela was alluding to in the aforementioned quotation are 
five important things in the framing of a narrative. These are one’s: (1) episte-
mology, (2) background, (3) bias, (4) introspection and finally (5) positionality. 
Epistemology frames what one considers to be knowledge and by extension 
not knowledge. The background indicates one’s comprehension of the problem 
being responded to in the narrative. Bias alludes to ‘the unconscious attitudes 
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2 Self-writing as restitutive justice in Africa

that give rise to discriminatory behaviours, without the awareness or control of 
the individual who harbours such attitudes’ ( Johnson, 2020, p. 2). Introspection 
refers to the examination of one’s thought processes and these result in one’s 
positionality in framing the narrative about the efficacy of the ICC in Africa 
and the concomitant need to decolonise international criminal justice. One’s 
epistemology, background, bias, introspection and positionality determines 
their resultant narrative, in other words, their locus of enunciation, to bor-
row from Ramon Grosfoguel. The locus of enunciation, by definition, ‘is the 
geo-political and body-political location of the subject that speaks’ (Grosfoguel,  
2009, p.  14). While epistemic location is different from social location, this 
book was conceptualised and written from a Global South episteme and social 
location. Its framing of international criminal justice and the ICC as the main 
vehicle for delivering international criminal justice was framed from the per-
spective of the victims in the Global South.

The ICC, just like any other court of law, is a place for seeking, attaining and 
upholding justice. This is undebatable. What is debatable is whose perspective 
should be considered when seeking, attaining and upholding justice at the ICC. 
In this book, the overarching argument that the ICC failed its major intended 
beneficiaries, i.e. the victims in Africa and the Global South, is informed by 
the existence of a fundamental misalignment of the ICC as the perspective 
used to seek, attain and uphold justice is different from that of those who are 
intended to get justice from the Court. Stated differently, the ICC’s form of 
justice is framed from a Euro-North American perspective yet the majority 
of the victims of the four crimes which fall under its jurisdiction, are from a 
Global South epistemic positionality. This misalignment is not by mistake but 
a construction to perpetuate coloniality because to do otherwise would have 
implied not only recognising but also instituting justice mechanisms that are 
from the Global South. These forms of justice include the many restorative and 
restitutive forms of justice used across Africa. Besides, for those in the Global 
North, subjecting themselves to the justice mechanisms of the Global South 
would be too ghastly to contemplate. Imagine a convicted war criminal from 
the United States, partaking mato oput1 in Northern Uganda’s Acholiland for 
the crime of being a commander in one of Joseph Kony’s brigades.

This leads to a cardinal question: what is justice from an African perspec-
tive? According to Magobe Ramose, most African communities believe in the 
equality of human beings, and from this equality of all is drawn the idea that 
justice means giving to the other what is due to them, ‘meaning equal and 
non-discriminatory treatment to equal cases’ (Ramose, 2001). Equality, non-
discrimination and giving what is due form the pillars of justice. This fram-
ing of justice casts slavery, colonialism, racism, apartheid and other vices as 
unjust and therefore punishable. Most importantly, it classifies the treatment 
of Africa as the Court’s geographical area of almost exclusive concerns where 
the Court concerns itself with the crimes committed by Africans (not crimes 
committed in Africa) as unjust and therefore deserving of justice. Not all inter-
national criminal crimes committed are being addressed as some suspects both 
local and international enjoy the protection of the strongest nations, entities 
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and individuals in the international arena (Gegout, 2013). Politics is used to 
determine who gets prosecuted for international crimes and who does not. For 
example, the United States actively supported the establishment of the interna-
tional tribunal to prosecute the Khmer Rouge leaders for war crimes, but no 
such tribunal was set up to prosecute the US leaders for the roles in the inter-
national crimes committed in Vietnam or Laos (Mamdani, 2010, p. 62). How 
do I tell such a story?

The world systems from an African storytelling perspective

Storytelling allows humanity to reach those areas of our history and existence 
where no theory can reach. Storytelling is to the Global South what theory 
is to western-centric epistemology. In the Global South, our stories are our 
theories; they reach the innermost parts of our being, individually and col-
lectively. They evoke soul searching and introspection, thereby rendering both 
self-forgiving and other-forgiving possible and efficacious.

Facts alone without the truths are insufficient to bring justice to Africa. Facts 
state what happened without allowing other perspectives to paint a background 
to what happened, how it happened and why it happened. Facts are not con-
cerned with what happened before and after. Truths, not the truth, help in 
framing narratives of injustice and deliver restitutive, restorative and survivors’ 
justice way beyond the abilities of facts which are the hallmark of prosecutorial 
justice that the ICC pursues. Facts are brutal. They don’t have any morals, and 
they feel no empathy or compassion. Storytelling is an antidote to forgetfulness 
and amnesia. As tools of analyses, theories have a major shortcoming in that at 
times they limit options and lead to simplistic views of otherwise complicated 
phenomena.

From a western-centric perspective, it is easy and possible to abuse a being 
that you don’t know the different ‘other’. On the other hand and from an 
Ubuntu based perspective, the solution to human rights abuses is therefore to 
know and relate to the ‘other’. This allows one to see themselves in the ‘other’, 
thereby making the abuse of one by the ‘other’ difficult as Ubuntu prescribes 
that humanity and being are exercises of reciprocal authentication. Racism, 
genocides, slave trade and many other heinous atrocities thrive on the fact that 
they will be perpetrated on the different ‘other’. Atrocities are made possible 
by a paradigm of differences: that Whites are different from Blacks, men from 
women, Africans from Euro-North Americans, Igbos from Hausas, Shiite from 
Sunnis, Zulu from Vendas and Shonas from Ndebeles, and the list is endless. 
The different ‘other’ becomes the dispensable ‘other’.

Storytelling is a viable archive for the African story, good or bad. This is how 
some of the atrocities such as the Euro-North American slave trade and colonial 
genocides survived. Storytelling gives the Global South the ammunition with 
which to make sense of their predicaments especially when used in conjunction 
with theories such as the world-systems. It works well in a world organised by 
and through the world-systems (Wallerstein, 2004). Developed by Immanuel 
Wallerstein, the world-system analysis advocates for the analyses of the problem 
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of injustice in the Global South as one whole, as opposed to various parts and 
episodes such as slavery, colonialism and so on. According to the world-system 
analysis, the unit of analysis is not the nation-state but the world itself. Analysing 
the problem of the Global South using the nation-state as the unit of analysis 
forms part of the problem because what happens at the nation-state level has 
global system-wide origins, purposes and repercussions. When reduced to its 
simplest form, the world system is about the management and governance of 
the world and the concomitant efforts to conceptualise, identify and address 
those global problems that go beyond the capabilities of individual nation-states. 
Most importantly nation-states are not homogenies and are structured into three 
broad categories: the centre, periphery and semi-periphery. Countries in the 
same categories such as those in the centre or the periphery tend to face similar 
problems, view the world from the same perspective and hence they tend to 
agree on their positionalities on issues such as international criminal justice.

These system-wide phenomena such as racism are like an odourless, colour-
less killing gas that diffuses itself silently, reaching all parts of the Global South, 
in the process of killing its victims silently. For Wallerstein, the problems of 
human rights abuses in the Global South are:

Closely intermeshed that each presumes the other, each affects the other, 
each is incomprehensible without taking into account the other boxes. 
And part of the problem is that we tend to leave out of our analyses of 
what is and is not “new” the three important turning points of our modern 
world-system: (1) the long sixteenth century during which our modern 
world-system came into existence as a capitalist world-economy; (2) the 
French Revolution of 1789 as a world event which accounts for the subse-
quent dominance for two centuries of a geoculture for this world-system, 
one that was dominated by centrist liberalism; and (3) the world revolution 
of 1968, which presaged the long terminal phase of the modern world- 
system in which we find ourselves and which undermined the centrist 
liberal geoculture that was holding the world-system together.

(Wallerstein, 2004, p. x)

Analysing the problem of the Global South as various episodes, affecting dif-
ferent parts of the world is part of the problem that is compounded by the 
division of knowledge into disciplines at the university. These separate boxes of 
analyses, as Wallerstein calls them, ‘are an obstacle, not an aid, to understanding 
the world’ and its problems such as the persistence of injustice in the Global 
South despite the formation of the ICC as an institution meant to address the 
most serious international crimes. The Preamble of the Rome Statute is very 
clear in stating the purpose of the ICC as that of preventing the most serious 
international crimes. It states that ‘Determined to put an end to impunity for 
the perpetrators of these crimes and thus to contribute to the prevention of 
such crimes’ (Preamble to the Rome Statute).

This book is a product of the comparison of how Africa is being treated at 
the ICC compared to other parts of the world, especially the Global North. 
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From storytelling as an African archive perspective, injustice can best be diag-
nosed using comparison. We must compare how the ICC treats African despots 
differently from White despots such as the two George Bushes who committed 
the most heinous crimes in Iraqi. American leaders over the years have presided 
over some of the most serious human rights abuses all over the world: from 
Iraq, Syria, Libya, Laos and Vietnam, and yet none of them have been indicted 
to answer to these atrocities (Campbell, 2013).

As people in the Global South, our reality has been and is being constructed 
elsewhere since the invention of the world-system in the long 15th/16th cen-
tury. Since the inauguration of the world-systems, options for the Global South 
were alternatives within the world systems and not alternatives to the world sys-
tems. Wallerstein argues:

The social reality within which we live and which determines what our 
options are has not been the multiple national states of which we are citi-
zens but something larger, which we call a world-system . . . these institu-
tions form a matrix which permits the system to operate but at the same 
time stimulates both the conflicts and the contradictions which permeate 
the system.

(Wallerstein, 2004, p. x)

The justice options available to Africa, according to the world-system analysis, 
are predetermined and secured by a matrix of institutions, mechanisms, norms, 
laws and principles which are enforced by the five permanent members of the 
United Nations Security Council (UNSC). The world matrix system which 
became known as the colonial matrix of power by decolonial scholars (Asante, 
2019; Ndlovu-Gatsheni, 2012a, 2012b, 2014; Quijano, 2000) institutes, nor-
malises, routinises and maintains the work of the world systems. Most impor-
tantly, the world systems decide what is to be and not to be. It has a history, 
purpose, future, power, benefactors and victims. This book was encouraged by 
the words of Wallerstein that:

This system is a social creation, with a history, whose origins need to be 
explained, whose ongoing mechanisms need to be delineated, and whose 
inevitable terminal crisis needs to be discerned.

(Wallerstein, 2004, p. x)

I respond to Wallerstein by proffering when the system of injustice in the 
Global South was inaugurated, and which mechanisms are used to sustain it, in 
this case, the ICC.

The world-system and cancer cells: an exploration 
of similarities

In this section, I further explain the link between the ICC and the world- system  
by likening it to the characteristics of a cancer cell. So, how is the world-system 
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similar to cancer cells? The world system has been described as hierarchi-
cal capitalist, patriarchal, heteronormative, Christian-centric and anti-Black 
(Casimir, 2020; Grosfoguel, 2007; Lugones, 2010; Ndlovu-Gatsheni, 2013; 
Tamale, 2020).

I will use the six characteristics of a cancer cell to demonstrate how the 
world-system operates. First, a cancer cell has the ability to stimulate its own 
growth. In the world-system, this is actualised when the world-system imposes 
itself and its logic on its victim communities. The world is now predominantly 
Euro-North American normatively, with the world being globalised. Second, 
just like a cancer cell, the world-system survives by ignoring signals admonish-
ing it to slow down. There have been many demonstrations, wars, revolutions 
and a lot of other efforts taken in order to slow down the ravaging effect of the 
world-system such as but not limited to the ever-increasing levels of poverty, 
inequality and unemployment. Hardly a meeting of the elites such as the G7 
passes without demonstrations by those opposed to the excesses of capitalism as 
the underwriter of the world-system.

Third, a cancer cell survives by learning to circumvent the safeguards of pro-
grammed cell death. Known as apoptosis, this is a system used by the body to 
send cells that commit suicide to kill the cancerous cells. Unfortunately, apop-
tosis does not work for the cancer cells as they have a system of surviving these 
suicide cells. The world-system is equally equipped with mechanisms, laws, 
norms, principles, power and systems of ensuring its survival even in the face of 
the harshest and most sustained attacks. The world-system even survived some 
of the internal threats such as the financial-economic crisis of 2008.

Fourth, a cancer cell must learn to defeat the internal counters, known as 
telomeres. One of the telomeres’ functions is to limit the number of times that 
the cell is allowed to divide. Telomeres have got an important role in protect-
ing the chromosomes as they keep tight the end of the chromosomes just 
like the plastic that is applied at the end of a shoelace. The cancer cell is very 
creative in defeating and opening up these telomeres. Through Euro-North 
 American modernity, the European and American slave trade, colonialism and 
other related heinous activities perpetrated on the Global South, the world-
system displaced its victim communities. These displacements were legal, juris-
prudential, ideological, epistemic, physical, spiritual and financial. In fact, no 
facet of life for those in Global South was not displaced. For Benyera, the strat-
egy for Euro-North American modernity was to destabilise, dispossess, decen-
tre and replace (Benyera, 2021, p. 141). Encounters between the Global South 
and Euro-North  American modernity such as the European and  American 
slave trade and colonialism ended in defeat and huge losses for the former. 
The world-system opens the defence mechanisms, institutions, and customs 
of the Global South such as indigenous laws, customs and traditions that are 
meant to safeguard communities from the ravages of capitalism. Euro-North 
American modernity destabilised, dispossessed and decentred epistemologies 
of the Global South including justice systems and institutions, and replaced 
them with those from Euro-North America, in the process of centring and 
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presenting these epistemologies as universal. This is how the ICC’s jurispru-
dence was resultantly western-centric and relied heavily on Roman-Dutch law 
in its orientation.

To survive, the cancer cell must learn to initiate angiogenesis – the sprout-
ing of its own life-giving blood vessels. The cancer cell’s ability to sprout its 
own blood vessels thereby ensuring not only its survival but also its ability to 
feed off the host cell is a key survival aspect of the cancer cell. What the world 
system does is that it enters the systems of local communities and from within 
them, it projects itself as part of the local. This positionality is best captured by a 
famous Turkish proverb, ‘The forest was shrinking but the trees kept voting for 
the axe, for the axe was clever and convinced the trees that because his handle 
was made of wood, he was one of them’. The ICC presents itself as an impar-
tial international criminal justice institution working ‘to investigate, prosecute 
and try individuals accused of committing the most serious crimes of concern 
to the international community as a whole’ (Rome Statute). This has been 
variously termed misappropriation and misrepresentation. It occurs, say when 
capitalism appropriates the green debate and pretends to be ethical and pro-
environment. At the ICC, this occurs when the Court purports to be working 
in favour of the victims of the four crimes which fall under its jurisdiction, yet 
in fact, it will be perpetuating, serving and servicing the world-system. Within 
the world-system, the ICC has a life of its own, has its own jurisprudence 
where it can be argued that victim consultations are token (Unger & Wierda, 
2009) and empty rituals (Taylor, 2014) and amounts to manufactured consent 
(Mamdani, 2011, p. 7; Nhemachena, 2018), especially with the collusion of the 
non-governmental originations who purport to be working to ensure that the 
interests of the victims are met (Madlingozi, 2010, 2015; Shivji, 2007).

Cancer cells learn to eat into their surrounding tissues for their survival. The 
world-system long achieved this when it imposed itself, i.e. the West/Global 
North as the centre of the world. It achieved this through eating into and van-
quishing other civilisations. The vanquishment of these civilisations was also 
the demise of their justice systems and mechanisms. This left Western-centric 
and western imposed forms of justice such as Roman-Dutch law and western-
centric international law as the predominant systems of justice in the world. 
These two pursue prosecutorial justice at the expense of other forms of justice 
such as restorative justice and restitutive justice.

Finally, the cancer cell must learn to metastasise. This is the ability of a can-
cer cell to spread to other parts of the body and organs where it hitherto had 
not reached. In other words, the cancer cell must learn to reach the proverbial 
unchartered territories. The world-system achieved this by exploring and con-
quering the Global South in the process of turning it into colonies and overseas 
territories. Just like a cancer cell travels from the original tumour to other parts 
of the body to cause similar harms and pain, the world-system also moved from 
its place of birth which is the Iberian Peninsula towards all the parts of the 
Global South. When it travels, the world-system carries with it its institutions, 
logic, mechanisms and paradigms. This is how the modern nation-state was 
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imposed on the Global South, complete with its institutions as part of Euro-
North American political modernity and colonisation.

The world-system also imported its bifurcated understanding and applica-
tion of justice to the colonies. This blueprint is the basis on which the ICC was 
conceptualised, initiated and operates. The ICC is bifurcated and can be argued 
to be afflicted with bipolar disorder. It is a schizophrenic institution with a sep-
arate set of logics for those in the Global South and those in the Global North.

Of these characteristics of the world-system, the most potent is manufac-
tured consent which, for example, constructed ‘Black westerners’ from slaves. 
Manufactured consent is a product of power relations where those in power 
produce norms, laws, institutions, procedures and systems for the rest to follow. 
When enslaved from Africa and shipped to the United States, for example, 
Black Africans were forced to assimilate a new identity as ‘Black westerners’ as 
they were left with no identity having been cut off their histories and roots and 
hence rendered tabula rasa. What form of international justice applies to these 
‘Black westerners’ whose identity is a product of manufactured consent?

Towards an Afrocentric conceptualisation of (in)justice

The ICC dispenses justice and its framing of justice and the law it applies 
are both informed by certain realities, histories and power dynamics. These 
are predominantly western-centric and rarely Afrocentric or based on episte-
mologies of the Global South. If international criminal justice is to work for 
all, especially those in the Global South in general and Africa in particular, it 
has to incorporate their epistemologies, and for Africa, these are Afrocentric 
conceptions of (in)justice. Basing the conceptualisation of (in)justice on the 
knowledge of the victims aligns international criminal justice with the desires 
and expectations of the Court’s beneficiaries.

For South African philosopher, Magobe Ramose, the African conceptualisa-
tion of law and justice is anchored on the philosophy of Ubuntu i.e. humanity 
affirming each other. He notes, ‘there is a direct and indissoluble link between 
the idea of justice and law. The aim of law is to pursue and actualize the 
demands of justice’ (Ramose, 1999, 2001). The demands of justice are there-
fore to rebalance humanity after it would have been disturbed. This interpreta-
tion of both justice and the law leans more towards justice as restoration and 
restitution and not justice as punishment. What is restored and resituated is the 
lost humanities of both the perpetrators and the victims who then emerge as 
what Mahmood Mamdani termed survivors (Mamdani, 2009) because they 
would have survived this violent episode in their lives.

The efficacy of survivors’ justice as an applicable restorative and restitutive 
mechanism is found in an Igbo saying that ‘he who will hold another down 
in the mud must stay in the mud to keep him down’. The lesson in this saying 
is that for one to trample on the humanity and the rights of the other, they 
would also be devaluing their own humanity and responsibilities. Human rights 
violations and atrocities have two parties and neither one must be negated 



Self-writing as restitutive justice in Africa 9

when justice is being sought. From an Afrocentric Ubuntu based perspective, 
the most desirable and applicable justice is that which restores the humanity 
and the dignity of both parties and not just one. If only the humanity and the 
dignity of the former victim are restored, what will happen to the perpetrator? 
Without their humanity restored, the perpetrators will remain prone to perpe-
trating again, thereby creating more victims and reproducing human rights vio-
lations. Ubuntu also teaches that humanity is one, thereby dehumanising the 
other is an act of self-hurt, self-hate self-harm and the worst form of self-abuse.

This is why Ubuntu is an integral part of both justice and the law in many 
African civilisations. In order for this perspective to be succinctly portrayed, it 
requires some form of self-writing. Self-writing in this case is deployed as a way 
of reclaiming the African narrative not only about the international criminal 
justice and the ICC, but about the management of the (post)colony in the 
Global South in general and in Africa specifically.

By definition, Ubuntu is human-centred and unlike Western-centric juris-
prudential philosophies cannot be reduced to a mere declaration such as the 
now-famous Cartesian declaration, cogito, ergo sum (I think, therefore I  am) 
(Descartes, 1996). Coined in 1637, the cogito has another version, dubito, ergo 
cogito, ergo sum (I doubt, therefore I think, therefore I am). The bottomline is 
that taken from a Western philosophical perspective, humanity is self-declared 
and self-validated. This is unlike in Africa where humanity is the reciprocal 
affirmation, I am because you are. These divergent perspectives on the very 
foundations of being inform not only jurisprudence but also the formulations, 
form, content, execution and understanding of (in)justice.

A key variation between Western-centric justice and African justice which 
is centred on Ubuntu is that the former is itself centred on the human and 
not on materialities as is the case with the latter. In Ubuntu, humanity is 
reciprocal authentication and the materialities of life play a peripheral and 
complementary role to the conceptualisation and actualisation of (in)justice. 
This divergence is very significant as western-centric justice which informs 
the work of the ICC is materialistic and centres not on the human and the 
being of the human.

The type of justice being advocated to be considered by the ICC in these 
pages is one that recognises the Afrocentric belief in the interconnectedness 
of the three realms of life with the land and the spirits. This is a much border 
framing of being which considers the living unborn (future generations), the 
living (us) and the living dead2 (ancestors). Thus, for those in Africa, generally 
stated, justice is not a stand-alone aspect of life that can be sought, attained 
and enjoyed in isolation. Justice is systemic as it is a product of the intercon-
nectedness and intersectionalities between aspects of life, such as the land, and 
the three realms of life. These consanguinities make the human a being, ready to 
be authenticated and to authenticate the equal other. Such grounding of (in)
justice is not esoteric or reconditious as it forms the way (in)justice is already 
defined in many African civilisations as epitomised through traditional justice 
mechanisms such as mato oput, kuripa ngozi,3 gamba spirit4 and inter alia.
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Self-writing as restitutive justice

One of the most powerful ways of disempowering and disenfranchising a peo-
ple is to own their narrative and tell their story with(out) their consent. Once 
you begin owning and telling a people’s story, you determine what is told, what 
is not told and how what is told should be told. You also have the power to 
determine where to start the narrative and where to end the narrative, what to 
exclude, include and emphasise and where to illustrate and not illustrate.

The story of Africa, especially that of the lack of justice, development, human 
rights and just and ethical accountable leadership, has been told by many for vari-
ous reasons (Arthur, 2009; Benyera et al., 2020; Francis, 2020; Gellman, 2008; 
Mulindwa, 2020; Simic, 2016; Tshuma et al., 2018). This book narrates the story 
of Africa, from an African perspective, told by an African. This upfront declara-
tion is very important to assert for the following four reasons. The narrator of 
the story has the power to determine where to begin their narrative. Some will 
decide to begin telling the story of Africa when Africa consisted of failed states. 
Others will decide to tell the story of Africa from a decolonial perspective and 
start the story from the construction of the colonial state in Africa which then 
became the failed state of today. Where one begins, their narrative is motivated 
by various reasons but mainly by the perspective which they intend to put across.

Narrated from an African perspective, the story of justice, human rights and 
leadership, especially as projected from the positionality of the international 
criminal justice regime and epitomised through the ICC, must start with the 
creation of the colonial state and then proceed to examine the problems which 
colonialism bequeathed to the (post)colonial state. One of the biggest prob-
lems of the (post)colonial state is that it was rendered ungovernable by how 
it was constructed, which was through violence that was deployed as part of 
the colonial processes. Being a construction of various forms of violence, the 
(post)colonial state was bound to be violent, unjust, divisive and ungovernable. 
An apt example of how the (post)colony was rendered ungovernable is how 
many nations and even families were split into different counties. For example, 
the Somali nation has its citizens scattered in five countries; Somalia, Ethiopia, 
Kenya, Djibouti and Yemen.

An option is to commence the narrative of Africa by asserting that Africa 
is being unfairly targeted by the International Criminal Court. This narrative 
emphasises the fact that Africa is full of despotic and human rights abuses. 
This narrative begins halfway into the history, life and work of the ICC. Such 
a starting point negates the logic that underwrites and sponsors the human 
rights violations which continue to be perpetrated in Africa. Where the story 
of Africa starts determines one’s perspective on human rights abuses, culpabil-
ity and the applicable remedies. The theme carried in this book is that human 
rights abuses in Africa are a colonial creation, in as much as they are a (post)
colonial problem which the (post)colonial governments are struggling to solve 
because of coloniality. A  conceptual clarification of the difference between 
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colonialism and coloniality is necessary here, and I will borrow the words of 
Nelson Maldonado-Torres who made this distinction very clear. He noted that:

Coloniality is different from colonialism. Colonialism denotes a political 
and economic relation in which the sovereignty of a nation or a people 
rests on the power of another nation, which makes such nation an empire. 
Coloniality, instead, refers to long-standing patterns of power that emerged 
as a result of colonialism, but that define culture, labor, intersubjective rela-
tions, and knowledge production well beyond the strict limits of colonial 
administrations. Thus, coloniality survives colonialism.

(Maldonado-Torres, 2007, p. 243)

Colonialism created political and economic empires, while coloniality created 
epistemic/cognitive empires. The empire shook the grounds of the Global 
South and created the many problems being addressed in the international 
criminal justice arena. I will address the shacky grounds in detail in the last 
chapter of this book.

Second, where one begins, a narrative is important because it predetermines 
the observations and the conclusions made in that narrative. Stated differently, 
one cannot be in a position to blame the colonial state for the (post)colonial 
problems of Africa if the narrative of Africa is started at a point where Africa 
is viewed as a collection of failed states. It is very difficult, if not impossible, 
to observe the problematics of the international criminal justice regime if the 
narrative begins with the signing of the Rome Statute as the entry point of the 
narrative. The genealogy of the international criminal justice must be traced 
not to the Nuremberg Trials which were carried out from 20 November 1945 
to 1 October 1946, but to how the Reconquista (711–1492), where colonies 
and the use of epistemicides and genocides as instruments of managing the 
colonies and the different local other was inaugurated.

It is efficacious to trace the history of the international criminal justice sys-
tem to 1492 when the modern state was inaugurated simultaneously with the 
creation of European overseas territories because the two are mutually rein-
forcing. These overseas territories which became colonies were started when 
Christopher Columbus arrived in the Americas. Viewed as a product of con-
quest, colonialism, war, epistemicides and genocides, the problems of the state 
in Africa today become very easy to conceptualise and analyse. To a great 
extent, the problem is not those who are running the (post)colonial states, but 
it is the (post)colonial state itself that is the African problem. The state in Africa 
was created for a specific purpose, and today, it is still largely serving and saving 
that purpose and that purpose is not to deliver dignity, development, justice 
and human rights to the Africans, but to serve colonialism and its underwriter, 
capitalism. Injustice, brutality and human rights abuses that occur in Africa are 
not occurring by chance or by mistake, but they were bound to occur because 
of the characteristics of the state that organises human relations therein. The 
state is inherently violent, divisive and unjust.
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The cross-over from colonialism to the (post)colony did not deliver justice 
to victims of colonial human rights abuses. This is because the state remained 
unimagined, unchanged and, to a greater extent, structurally untouched by the 
anti-colonial revolutions. During the decolonisation processes, the nationalists 
that were fighting for the control of the state in Africa were fighting for the 
wrong thing. They were fighting to inherit, control and own a very toxic and 
problematic state. The state did not change its characteristics simply because 
those in charge of it had changed. The problem is not those that are running 
the state, but it is the state itself.

One of the greatest mistakes in African politics is to mistake the symptoms 
for the disease. South Sudan thought that the formation of a new state was the 
solution to the Sudanese problem. Those in the then Rhodesia and now Zim-
babwe thought that the problem was changing the elites in charge of the state 
by removing the White minority government and replacing it with a Black 
majority government. In South Africa, the reasoning was that to end racial 
apartheid would be a solution to the triple problems of inequality, poverty and 
unemployment. If the removal of the White Afrikaner regime was the solution 
to the South African problem, what then accounts for the persistence of the 
triple threat of unemployment, poverty and inequality? The common denomi-
nator across Africa is that the state remained the same in the (post)colony as 
much as it was when it was created as part of the colonial processes. Stated 
figuratively, instead of focusing on the bus driver and the bus crew, it is better 
to stop the bus, focus on the bus and question the bus itself.

Where to commence the narrative of the ICC and Africa

I stated earlier that where one decides to commence their narrative gives direc-
tion and conclusion to that narrative. The way impunity and the lack of account-
ability are narrated in Africa depends on where the narrative commences and 
the motive of the narrator. In framing the narrative of the International Crimi-
nal Court and Africa, I want to commence with the creation of the orthodox 
model of the nation-state which was imposed on Africa as part of the colonial 
processes. Commencing the narratives of injustice and human rights abuses in 
Africa when the modern state was imposed on Africa concomitantly with the 
onset of colonialism provides a different narrative from the one that commences 
with Africa deciding to leave the ICC and ‘unassign’ the Rome statute en masse. 
Others begin the narrative of international criminal justice in Africa by cel-
ebrating the joining of the Rome Statute by the African countries. This gives 
rise to very ahistorical findings regarding the absence of justice, human rights 
and development in Africa. In some cases, it even leads to the blaming of the 
wrong persons and institutions for crimes which they were set up to commit.

I chose to begin the narrative of the ICC’s work in Africa with the twin 
processes which occurred in 1492. First, the creation of overseas territories by 
the conquering of Granada and Andalucía by the Christian Kingdoms of Spain 
and Portugal and the resultant expulsion of ‘Moors’, women and Jews among 
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others. These epistemicides and genocides inaugurated the modern state and 
colonies. Second, the Reconquista led to the creation of the local dispensable 
‘other’ and the imposition of the western model of the state on Africa. These 
cardinal injustices created an enabling environment for the (re)production of the 
atrocities that Africa witnessed and continue to witness and which the ICC was 
formed to address. Stated differently, Euro-North American political modernity 
pre-empted development, human rights and justice in Africa through various 
mechanisms such as epistemicides, linguicides, genocides, slave trade, colonial-
ism and many other evils that visited Africa from the Global North.

I am not romanticising pre-colonial Africa as a case study of pristine village 
democracy. I  am alluding to the fact that Euro-North American modernity 
brought more problems to Africa and the Global South. Why am I arguing that 
the creation and the imposition of the modern state in Africa which was mod-
elled around the Western model of the state are the precursor to most of the 
problems that the ICC has to address in Africa today? This is because the state 
which was inherited by the nationalists at independence in Africa brought with 
it all its toxins which it had brought into Africa from Europe’s troubled and bel-
ligerent past such as the Reconquista and The Thirty Years’ War among others. 
The state was created and imposed in Africa containing its four problematic 
characteristics. This model of the state is rooted in four paradigms: (1) para-
digm of differences, (2) paradigm of war, (3) will to power and (4) survival of 
the fittest. Such notions as the will to power, paradigm of difference, paradigm 
of discovery, paradigm of war and survival of the fittest, which justified epis-
temicides, genocides and colonialism created the initial crimes against human-
ity and the grounds for further crimes to be committable and committed.

Conclusion

The purpose of the book is reflected in the central research question which is 
how can those who never experienced the atrocities at a scale seen in Africa 
and the Global South determine the mechanisms to be used in redressing such 
atrocities? Stated differently, how can those who perpetrated and dispensed the 
most heinous human rights violations such as the British and American slave 
trade and colonialism be the ones to dominate how the international criminal 
justice arena should be designed and operationalised? Stated euphemistically, 
how can the criminals determine the type of justice to apply to their vic-
tims? The overgeneralisation inherent in the last part of the research question is 
intentional and is meant to derive the required emphasis. Not all of those who 
were active in the formulation of the International Criminal Court were part 
of the violations which befell the Global South. The cardinal issue is that the 
centrality of the victims of gross violations of human rights was negated in the 
designing of the current international criminal justice system. Even if it was 
taken into account, such is not materialised and witnessed in the operations 
of the Court today. To include victims is not to co-opt them into processes 
that they do not own and vaguely understand, but rather, it is to apply justice 
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systems that are familiar to and favoured by them. To do otherwise would be 
to ritualise victim participation.

Atrocities and human rights abuses have been part of humanity across geog-
raphy, civilisations and time. The central argument of this book is for the 
agency of the victims to be central in any endeavour that is meant to redress 
any historical atrocities while including the perpetrators in these processes. 
This book contributes to the endeavours for a victim-centred international 
criminal justice regime, one that privileges the perspectives and the narra-
tives of the victims while also considering that of the perpetrators. Together 
the victims and the perpetrators will emerge as victors, as that conquered the 
same atrocities albeit on different sides. What Mahmood Mamdani termed 
survivors’ justice is thus a rebuke of victors’ justice, retributive justice and 
other forms of revenge justice which only aid to fuel and reproduce circles and 
cycles of gross human rights abuses. In such an international criminal justice 
regime which is advocated for in these pages, the victims’ perspective must 
constitute the bulk of the logic that underpins the resultant mechanisms and 
institutions.

Notes

 1 According to Patrick Tom, ‘mato oput is both a process and ritual ceremony that aims at 
restoring relationships between clans that would have been affected by either an inten-
tional murder or accidental killing. It helps to bring together the two conflicting parties 
with the aim of promoting forgiveness and restoration, rather than revenge. The Acholi 
conduct the Mato Oput ceremony because they believe that after the ceremony the “hearts 
of the offender and the offended will be free from holding any grudge between them” ’ 
(Tom, 2006).

 2 I am aware that the term living dead is an oxymoron when taken from an English perspec-
tive. After all, how can one be dead and living simultaneously. I use the term living dead 
in this book and elsewhere (Benyera, 2016), as a result of the challenges I faced in trans-
lating the concept of what can be loosely termed ancestral spirits in African cosmologies 
into English. These are the challenges one faces when they translate one civilisation and 
express it in the language of another civilisation. The Shona and the English civilisations 
are not always in possession of mutually and perfectly fitting translations. The living dead 
denotes the African belief that life begins with the living unborn, moves to the living and 
ends with the living dead.

 3 Killing another human being, no matter the circumstances, constitutes the cardinal crime 
as a family and a community would have been deprived of one of their key assets, a mem-
ber. Such a killing is termed kupara ngozi. As such, such a killing must be atoned, hence 
kuripa ngozi. For a more nuanced discussion on kuripa ngozi as a justice mechanism, see 
the following: (Benyera, 2014, 2015; Chivasa, 2019; Mahoso, 2012; Manyarara, 2019; 
Musanga, 2017; Mutekwa, 2010).

 4 Practiced predominately in Zimbabwe and Mozambique, the gamba sprit is a method of 
dealing with post-war and post-atrocity trauma where a spirit. According to Victor Igreja, 
‘Gamba spirits can possess anybody, as long as the host has personal and/or family experi-
ences of abuse and extreme suffering and his/her family were involved in the commission 
of criminal offences during the civil war’ (Igreja et al., 2008, p. 359). See also (Igreja, 
2003, 2007, 2008, 2010; Igreja et al., 2006; Igreja & Dias-Lambranca, 2006).
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Can these (dry) bones live?
Ezekiel 37 verse 3

A decolonial genealogy of international criminal justice: 
the world-system and world orders

I commence this chapter with a quotation from the Bible quoting from the 
book of Ezekiel as a way of challenging the reader about the possibilities of 
the current international criminal justice regime ever working in favour of the 
victims of the four crimes that fall under the jurisdiction of the International 
Criminal Court (hereafter ICC or the Court)? I use this Bible verse questions 
if there is hope in the current international criminal justice system. For those 
in the Global South in general and in Africa in particular, the international 
criminal justice system is not only dead and decomposed but also in such an 
advanced state of decomposition only bones scattered in the valley are what 
remains. Three broad questions beg for responses, first, what is the interna-
tional and when was it created, by who, how and why? Second, who is a 
criminal and who is not a criminal? Who decides who is a criminal, how and 
why? Third, what is an international crime and who decides what qualifies as 
an international crime and what does not qualify?

The ‘international’ in international criminal justice was inaugurated when 
overseas territories were created as a result of the genocides that occurred in the 
Iberian Peninsula between 711 and 1492. Stated differently, the ‘international’ 
was inaugurated when the nation-state was created as an accompaniment to the 
genocides of the Reconquista. The ‘international’ is also a creation of colonial-
ism which occurred when the Global South was turned into colonies by the 
European countries such as the United Kingdom, France, Spain, Portugal and 
Italy among others. The birth of the ‘international’ was also the creation of a 
bifurcated international criminal justice system with one system which applied 
at home at the centre and the other one which applied in the colonies located 
in the periphery. International criminal justice applies differently in the Global 
South and in the Global North because it was created to work like that. Colo-
nies and overseas territories were managed, in most cases through violence, 

2  The international criminal 
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while those at home were ruled through civilised rules, laws and regulations. 
The ‘international’ was created by the powerful in the world, in this case the 
Ferdinand II of Aragon and Isabella 1 of Castile amoung others.

The definition of an international criminal is tied to the origin of the ‘inter-
national’. Two people can commit the exact crime, but depending on their 
nationality and country of origin, one can be branded a terrorist, while the 
other one can be branded a saviour. George W. Bush and Saddam Hussein 
committed the same crime; they killed innocent Iraqis but were branded differ-
ently because one was killing for the world-system (Bush), while the other was 
killing against the world-system (Hussein). The definition of an international 
criminal which is one who commits the most heinous international crimes as 
outlined in the Rome statute does not fully explain why some who commit 
similar or worse atrocities are never punished. The British forces serving in Iraq 
and Afghanistan were accused of torturing and killing civilians including chil-
dren. In order to legitimise these murders, they were (re)defined and (re)framed 
as ‘enemies killed in action’ (EKIA) by UK Special Forces (Hepworth, 2017; 
Wehr, 2016). Only the defence of the world-system can justify the murder of 
innocent civilians and children and their subsequent branding as enemies. The 
question is: enemies of what? The answer is enemies of the world-system. This 
is what I mean by killing for the world-system.

I am qualifying here why others such as the leaders of Western countries 
who presided over the bombings of Libya, the atrocities in Syria and Iraq go 
unprosecuted at the International Criminal Court. The answer is that the 
international criminal justice system was meant to preserve the world-system 
by inter alia, managing and policing the Global South and not by holding the 
most powerful to account for their atrocities which include the European and 
American slave trade and colonialism. This also explains why some of the most 
powerful nations such as the United States are not a party to the Rome Statute, 
yet they hold others accountable to the same laws which do not apply to them-
selves. This also explains why the USA supports the work of UN-sponsored 
ad hoc tribunals and not the permanent ICC which in the eyes of the USA 
is independent of the world-system and therefore prone to threaten the US 
interests at home and abroad.

What constitutes a criminal according to the international criminal justice 
system is not a legal matter but a political and historical matter. If the standard 
of who qualifies as an international criminal that was set at the Nuremberg 
Trials was to be applied to the United States, most if not all US presidents post 
the Nuremberg trials would have been found guilty of the various war crimes, 
they committed the world. Only Donald Trump is the US president who did 
not start or end a war. Harry Truman was involved in the Cold War, the atomic 
bomb was dropped under his leadership in 1945, and he also presided over the 
Korea war (1950–1953). Then came Dwight David Eisenhower who contin-
ued the Cold War. John Kennedy was involved with the Bay of Pigs incident 
(17 April  1961). Lyndon Johnson escalated the Vietnam War (1954–1975). 
Richard Nixon fought the so-called War on Drugs in 1971 and the list goes on.
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It is ironic that the 44th US President Barack Obama, having fought wars in 
Pakistan, Somalia, Yemen and Afghanistan especially in Pashtun and Waziristan 
where unmanned aerial vehicles (drones) reportedly killed over 1,700 civilians 
and 400 children (Bergen  & Tiedemann, 2004; Byrne, 2018; Sheets et  al., 
2015) to then receive the Nobel Peace Prize in 2009 is thought provok-
ing. That four US presidents won the Nobel Peace (war) Prize; Theodore 
Roosevelt (1906), Woodrow Wilson (1919), James Carter (2002), and Obama 
(2009) equally provoke a rethink of the concept of peace especially the peace 
in the Nobel Peace Prize. Peace for who? Certainly not for countries where 
these US presidents waged wars but certainly peace and stability for the world-
system which without the wars waged by these presidents in its defence would 
have faced serious challenges.

One task is therefore urgent, and it is to re-examine the international crimi-
nal justice system. This task will be undertaken in the following section.

Re-examining the international criminal justice system

The best way to understand the international criminal justice system and the 
ICC is to link them to the world-system and the various world orders. The 
world-system is the ‘spinal cord’ of the world. It connects, controls and com-
mands everything significant that occurs in the world. The world system is 
capitalist, meaning that it enables and sustains endless capitalist accumulations 
in a hierarchical world that is ordered into three basic hierarchies: the core, the 
periphery and the semi-periphery (Amin, 1976, 1991; Sepos, 2016; Shivji, 
2009; Wallerstein, 2004). The capitalist accumulations being underwritten by 
the world-system are mainly economical and are supported by political, cul-
tural, epistemic, legal and other institutions and mechanisms. With the capital-
ist mantra of private ownership of property being imposed on the colonies, 
conceptions of justice in Africa were changed drastically from a communal-
based interpretation of (in)justice to a more individualistic and liberal inter-
pretation. Land is no longer a common good and source of livelihoods but 
private property and most importantly with a tradeable market value. Private 
property, the profit motive, the individual and not the community as the most 
basic social unit augured well with the global division of labour where the 
periphery was mainly extroverted and extractive while the centre was mainly a 
producer of consumer goods. The colonies in the periphery fast became fertile 
grounds for injustices such as slave trade, colonialism, genocides, epistemicides 
and many other atrocities that were committed in order to save and serve the 
world-system and the world orders. At independence, the (post)colony was 
bequeathed these histories and nation-states that were created to be violent, 
genocidal and generally ungovernable.

At the core, the world-system is an apparatus for the maintenance of a global 
division of labour where some parts of the world will remain in the periph-
ery and others remain at the centre. The system does not allow those in the 
periphery to become or to join the centre and those at the centre to become 
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or to join the periphery. It ensures that the structure of the world remains hier-
archised as it was when the system was inaugurated in 1492. Stated differently, 
developing countries will remain as developing countries while the developed 
countries will remain as developed countries. A developed country will never 
slide back into being a developing country. Third world countries will remain 
third world countries just like first world countries will remain first world 
countries, thanks to the structuring abilities of the world-system.

The world-system encounters a lot of challenges, and it has inbuilt mecha-
nisms to ensure its survival. The survival mechanisms of the world-system are 
known as world orders, hence the term the new world order. World orders 
exist in order to dispense three functions: (1) to discipline anti-systemic ele-
ments and behaviours, (2) to absorb anti-systemic elements and behaviours and 
(3) to dispense anti-systemic elements and behaviours Ndlovu-Gatsheni, Per-
sonal Communication, 10 June 2012). The world-system uses the world orders 
to first discipline, and if discipline fails, then absorption follows. If the anti-
systemic elements and behaviours cannot be disciplined or absorbed, then they 
are dispensed. The word orders being proffered here are different from those 
opined by an American diplomat and International Relations scholar Henry 
Kessinger (Kissinger, 2014). The disciplining and bringing back into line abil-
ity of the world order is captured in the triumphant words of US President 
Harry Truman, who stated his major success was ‘that we totally defeated our 
enemies and then brought them back to the community of nations. I would 
like to think that only America would have done this’ (Kissinger, 2014, p. 11).

There are five cardinal moments in history where world orders shaped inter-
national criminal justice. First, the Reconquista in 1492; second, the signing 
of the Treaty of Westphalia in 1648; third, the formation of United Nations 
in 1945; fourth, the end of the World War in 1989 and lastly, the 9/11 twin 
attacks on four targets in the United States.

The Reconquista and the 1492 world order

Unlike many who view the world order as having been inaugurated in 1648 
(Cazzato, 2016, p.  9; Howard, 2016, p.  13; Nimako, 2015, p.  5) when the 
Treaty of Westphalia was signed, a decolonial perspective on world order 
identifies 1492 as the first world order which accompanied the formation of 
the world-system. By definition, a world order is the political, economic and 
social outcome of the ensuing distribution of power in the world especially 
among world powers and most importantly between the powerful and the 
weak nations. A conventional way of looking at world order is to classify them 
as multipolar, bipolar and unipolar worlds.

The Reconquista was the inaugural world order because of the following 
reasons. First, it started the creation of colonies and overseas territories which 
was consolidated by Christopher Columbus when he docked on the Bahamian 
islands on 3 August  1492 with his three ships: the Niña, the Pinta and the 
Santa Maria. Second, it created a bifurcated system of the application of the 
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law where the locals were treated differently from the ‘other’ such as the Afri-
can ‘Moors’, Jews and Muslim Mudéjars who were then subjected to enslave-
ment, epistemicides, genocides and a complete set of different and contrasting 
logics. Third, it inaugurated the use of war and violence as an instrument for 
managing those classified as different. Fourth, the Reconquista inaugurated the 
hierarchisation of humanity with the male Caucasians on top of the resultant 
ontological order and black women at the bottom. This remains the global 
ontological order which is also aligned to the perpetrators (mostly males and 
male Whites) and victims (mainly blacks and women). The ontological ladder 
created in 1494 determines who is an international criminal and who is most 
likely to be the victims. The Reconquista also created Europe as the centre 
and Africa as part of the periphery, a system known later as the world-system.

The problem of how to manage minority–majority relations in Europe was 
to result in the Thirty Years’ War which had to be settled via the signing of 
the Treaty of Westphalia which heralded the second world order. As a series of 
rebellions, wars and uprisings by the Protestants and other minorities on the 
imposition of Catholic absolutism, the Thirty Years’ War irrevocably redrew 
the map of Europe. The realist notion of collective security as state-centric 
paradigm for managing conflict among nations was not extended to the colo-
nies which created problems for the world order as the colonies upset the 
world-system by agitating for liberation.

The 1648 Westphalia world order

There is a general agreement that the world is structured by word orders. What 
is contested is what constitutes world order and which are the world orders 
(Partha, 2012; Chomsky, 1996; Kissinger, 2014; Ndlovu-Gatsheni, 2014). The 
second world order was inaugurated when the Treaty of Westphalia was signed 
in 1648 ending the hegemonic contestations for the control of Europe between 
the three dominant religions Roman Catholicism, Lutheranism and Calvin-
ism. As a way of managing the minority–majority relations which had caused 
the Thirty Years’ War, the world-system agreed to observe and respect each 
other’s state sovereignty henceforth. However, this courtesy was not extended 
to African countries which were soon to become formally petitioned at the 
Berlin Conference of 1884–1885. The problem that was solved by the signing 
of the Treaty of Westphalia was that the world-system was failing to regulate 
itself and members were constantly at war with each other. By regularising and 
managing the colonisation of Africa, what Europe did was export its violence 
and problems to Africa which henceforth became the scene of many atrocities, 
some of which would later be referred to The Hague.

Here we can also add the Napoleonic wars as a sub-world order of the post-
Westphalia world order ended by the Congress of Vienna 1814–15. This Con-
gress was organised to reconstitute and reorder Europe after the fall of Napoleon 
in May 1814. Having lasted for 23 years, the Napoleonic wars resulted in the 
reconstitution and redrawing of the map of Europe with many territories chang-
ing ownership. This world order ended when World War 1 broke out in 1914.
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Because it was too focused on hindsight, the 1648 world order failed to 
 foresee major upcoming events which were to threaten this world order and 
cause an upheaval in the internal arena. These upheavals occurred almost 
homoplasiously with European states agitating to be autexousious. Four key 
development which caused problems for the 1648 Westphalia word order were: 
(1) the rise of Louis XIV, King of France from 14 May 1643 until his death in 
1715, (2) the expansion of the European state system into conflict belligerent 
and bellicosious contestation for colonies, (3) the sudden decline of Sweden 
and (4) the rise of Russia and Prussia ( Jablonsky, 1995, p. 9).

The 1918 World War 1 world order

The outbreak, ferocity, brutality and destruction of World War 1 shock many, 
especially by the manner and extent to which the world-system failed to 
 regulate itself. The shortcomings of the Westphalia world order were sharply in 
focus and a new world order had to be designed. Based on Woodrow Wilson’s 
14 points, the post-World War 1 world order was a product of the Paris Inter-
national Conference which was held in January 1919. For Woodrow Wilson, 
constructivism through an organisation that later became known as the League 
of Nations was the best way for adjudicating disputes in the international arena 
and curtailing future wars among nations. Most importantly, such a multilateral 
organisation was meant to preserve the institution of the nation-state which 
was now under the threat of extinction as its very legitimacy and efficacy were 
challenged by World War 1. The cardinal point here is that the victors of 
World War 1 are the ones who proclaimed a New World Order. We see here a 
link between victory in war and the establishment of new world orders by the 
 victors as a way of maintaining the world-system in favour of the victors. When 
a new order is created and subsequently underwritten by the victors, what 
form of justice will apply to the losers? The answer to this conundrum alludes 
to the need for a complete metanoia, to rethink and reformulate international 
criminal justice beyond the binary of winners/losers which reproduces the 
problems of how to manage differences in the international arena.

By the end of World War 1, the United States had established itself as a 
leading global power central in determining subsequent world orders and 
maintaining the world-system. Most importantly, it also meant that the United 
States was no longer going to be subjected to the same rules and regulations as 
the weak nations of the world. This demonstrates the anarchical nature of the 
world-system where each state aims to maintain or increase its power, failure to 
which such a nation will likely succumb. The World War 1 world order created 
a victors’ international criminal justice.

The 1945 World War 2 world order

The World War 2 world order was cemented by the 1945 formation of the 
United Nations and the concomitant writing of the United Nations Charter. 
As World War 2 came to an end, the world system was grappling with how 
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to avoid another world war. The solution was to support the decolonisation 
processes and invite all countries to be part of the United Nations system albeit 
joining at the lowest echelons.

Additionally, how the post-World War 1 system was opposed by the mem-
bers of the then League of Nations meant that a new world order had to be 
instituted. Without the 1945 United Nations world order, the world-system 
would have collapsed because of infighting and a lot of misgivings with the 
post-World War 1 order. The logic of the 1945 United Nations world order is 
to ‘kill others’ and ‘accommodate the rest’ (Ndlovu-Gatsheni, Personal Com-
mination 19 February 2020). This is how the newly decolonised parts of the 
world were invited to join the United Nations system which had been opera-
tional since 1648 and to which Africa and the Global South were excluded.

Practically, the form of international criminal justice which ensured during 
the World War 2 two world order was a more stringent and formal victors’ jus-
tice which was actualised through the International Military Tribunal (IMT) in 
Nuremberg. Known as the Nuremberg Trials, these were set up to exclusively 
prosecute the defeated Nazis. The trials operated between 20 November 1945 
and 1 October 1946 and formed the basis and logic of what is today’s Interna-
tional Criminal Court as those nations who spearheaded the IMT after their 
World War 2 victory are still predominantly out of reach of the international 
criminal justice system which applies to the rest. Some such as the United 
Kingdom, France and Russia use their war victory gotten position as a mem-
ber of the UNSC to protect themselves and their allies from prosecution at the 
Hague, while the US has a law that outlaws the prosecution of any American 
citizen at the Hague.1 Given that the USA is the world’s sole superpower and 
that it is out of reach of the ICC, the implication is that the USA and its allies 
are only accountable to themselves, their national interests and the accountable 
standards which they set, monitor and implement for themselves.

A direct genealogical line exists between the ICC and the Nuremberg Trails 
which were a prototype form of victor’s justice. One of the main brains behind 
the conceptualisation of the ICC was an American lawyer, Benjamin Berell 
Ferencz. This man was one of the 12 people involved in the Nuremberg Trials. 
As an investigator of the post-World War 2 Trials, and as the Chief Prosecu-
tor for the United States Army at the Einsatzgruppen Trial, Benjamin Berell 
Ferencz became one of the chief advocates for the formation of the ICC. 
Obviously, he brought the same logic of the Einsatzgruppen Trials and the 
Nuremberg Trials to his proposed model of the ICC. The rationale for his 
intimate advocacy for a court with universal jurisdiction can only be inferred as 
that of ascribing a label of internationalism to the work of the victors of World 
War 2 and their allies. In other words, he was motivated by the need to misrep-
resent US legal institutions as those of the international community. The irony 
in all this is that the USA is not part of the Court which they fought so hard to 
establish. What explains this seeming abnormality? Could it be another case of 
American exceptionalism? No, the US not being ultracrepidarian, rather, had 
to so something to preserve the world-system by setting up a new world order, 
one based on a new conceptualisation of international justice.
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The ICC was set up as a permanent solution to the problem of post-conflict 
accountability. It only did not answer the question of how to transition from 
one regime to the other but also the issues about the four most heinous crimes. 
The question is: what logic does the ICC use to establish accountability? More 
precisely, what created and continues to sustain that logic.

The 1989 Post–Cold War world order

The Post–Cold War world order was inaugurated with the fall of the Berlin 
Wall and the end of ideological contestations between the communist east and 
the capitalist west. Francis Fukuyama and his ‘end of history and the last man’ 
argument and Samuel Huntington and his ‘clash of civilisation and the remak-
ing of world order’ thesis were to opine that the official end of communism 
meant that all ideologies henceforth will be wrong and that only one ideol-
ogy will be correct which is liberal capitalism (Fukuyama, 1992; Huntington, 
1993). Fukuyama and Huntington were of the view that ideological contesta-
tions were now a thing of the past as capitalism had triumphed over commu-
nism. The logic behind the thesis of the end of history is that if one does not 
follow liberal capitalism, then they will be violating international law and they 
must be punished. This is where the international criminal justice system fits 
into the governance of the world orders. The post-1989 world order is capi-
talistic and liberalistic, and instead of being answerable to citizens and human 
beings, the international community is now answerable to international laws, 
international norms and practices and other similar elite constructs. Big powers 
are now the enforcers of international human rights and international criminal 
justice. This world order heralded a shit from being accountable to the law and 
towards being accountable to human rights and the right. This was well cap-
tured by Mahmood Mamdani who noted that:

The end of the Cold War has led to another basic shift heralding and 
international humanitarian order that promises to hold state sovereignty 
accountable to an international human rights standard. . . . The standard of 
responsibility is no longer international law but has shifted fatefully from 
law to right.

(Mamdani, 2009, pp. 273–274)

In this world order, what is defended is not the law but the right and the right 
is determined by the strongest.

The post-2001 9/11 world order

Contrary to Francis Fukuyama’s thesis that the end of the cold war was the end 
of the ideological contestations, religious fundamentalism especially Islamic 
fundamentalism continued to exist not only as an alternative ideology to liberal 
capitalism but also as a fierce competitor. One of the glaring shortcomings of 
the Post–Cold War world order was its inability or rather unwillingness to find 
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a common ground with those with different ideologies such as religious fun-
damentalists. The result was the 9/11 attacks which reshaped world order and 
resulted in yet another world order, one born out of belligerence and intoler-
ance. The post-9/11 world order can be summed as ‘either you are with us (the 
strong West) or you are against us’. Taken from Joshua 5 verse 13 in the Bible, 
and used by the US 43rd President George Bush in an address to a joint session 
of the US Congress on 20 September 2001, the bottomline is that bystanding, 
neutrality and non-alignment were no longer going to be tolerated as the two 
groups in the international arena were to be those with the West and those 
against the West. Those with the West will be protected and those against the 
West will be punished. This world order is characterised by alignment and not 
by international law. This is the source of selectivity at the ICC an issue which 
I discus in greater detail the chapter titled; Is the ICC.

Summing up the world orders

Four characteristics emerged out of the various world orders and the world-
system which anchors them. First, there is a paradigm of difference as a common 
denominator across the world orders. It is a paradigm of a difference that ena-
bled the petitioning and colonialism of Africa to occur. It is also the paradigm 
of difference that allows other countries to have permanent seats and veto-
wielding powers at the UNSC, while others sit in the United Nations General 
Assembly, where nothing very serious as far as challenging and or changing 
global affair happens. It is the paradigm of difference that enables the ICC to 
derive the bulk of its cases from only one continent which is Africa in a world 
awash with suspects of the four most heinous crimes which concern the ICC. 
The other characteristics of the world system are the will to power, survival of 
fitness and a paradigm of war.

The paradigm of war was used by the North Atlantic Treaty Organisation 
(NATO) and its allies as the first port of call in ‘solving’ ‘the Libyan prob-
lem’ in 2011. The paradigm of war is the cause of the problems currently 
ensuing in Syria, Iraq and other parts of the world such as Palestine. The 
paradigm of war dictates that the most powerful can bomb their opponents 
and escape prosecution at the ICC and that they can have nuclear weapons 
while denying others they perceive to be hostile to them not to have the same 
nuclear capabilities. It is now an uncontested fact that the ICC will never 
indict anyone from the most powerful countries such as the United States, 
the United Kingdom and Israel. Because if such is it to happen, then the ICC 
will be disciplined just as what happened to the then prosecutor Fatou Ben-
souda who was embargoed from coming to New York by the United States 
under Donald Trump for insinuating that the ICC will open cases against 
the United States. The various world orders bequeathed the international 
criminal justice a divided justice system, one for the weak and another for the 
strong. This is why the ICC is a solution within a problematic paradigm and 
not a solution to the problem of gross violations of human rights.
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The International Criminal Court Today

In this section, I introduce the International Criminal Court to the reader by 
laying out some of the facts about the Court and its operations, the cases that 
it is dealing with and how the Court addresses the cardinal issue of substantive 
not nominal and symbolic victims’ participation. The Court was established on 
1 July 2002 through an international treaty known as the Rome Statute. As 
of November 2021, the Court has 123 countries that are parties to the Rome 
Statute. Out of these 123 member countries, 33 are from Africa, 19 are from 
Asia Pacific, 18 are from Eastern Europe, 28 are from Latin America and 25 
are from Western Europe and North America. The Court has jurisdiction over 
crimes that are considered to be the most serious crimes of concern to the 
international community. These crimes are genocide, crimes against human-
ity, war crimes that were committed after 1 July 2002 and finally the crime of 
aggression as of 17 July 2018.

The Court has 18 judges, and these judges are elected for nine-year periods 
by the assembly of the state parties. They are then assigned to either the Pre-
trial, the Trial or the Appeals Chamber. The Court has a president, a pros-
ecutor and a registrar. While headquartered in The Hague, the Netherlands, 
the Court can sit anywhere in the world where it has jurisdiction. It has two 
working languages – English and French – and six official languages – English, 
French, Arabic, Chinese, Russian and Spanish. None of the working languages 
is African despite that the Court derives the majority of its cases from Africa. 
How about some Lingala and Kiswahili seeing that the Court is busiest in the 
Great Lakes Region?

With a budget of €148 259 000, the ICC has external representations through 
ICC liaison offices in New York, two in the Democratic Republic of Congo, 
one in Kinshasa and the other one in Bunia which is the capital city of Ituri 
Province. The Court also has external representations in Bangui, Central African 
Republic, one in Tbilisi, Georgia and finally in Bamako, Mali. This is a physical 
and not epistemic and jurisprudential representation of the Court in the areas 
where it had investigations going on. As part of the failure of the ICC in Africa, 
the Court deprives itself of opportunities to embrace local justice systems in the 
areas where it will be carrying out investigations such as the 14 listed below.

In terms of the investigations and cases that are currently active, the Court 
is busy with 14 investigations. The 14 investigations are in the following 
 countries – Uganda, the Democratic Republic of Congo, the Central African 
Republic 1, Central African Republic 2, Darfur (Sudan), Kenya, Libya, Cote 
d’Ivoire, Mali Georgia, Burundi, Bangladesh and Myanmar, Afghanistan and 
finally Palestine. Out of the 14 investigations currently underway, 10 of them 
are from Africa. However, all the cases are from the Global South and there is 
no investigation from the Western countries.

The Court has eight preliminary examinations that are going on in 
Bolivia, Columbia, Guinea, Nigeria, The Philippines (suspended on 19 
November  2021), Ukraine and two in Venezuela. Of the eight preliminary 
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examinations, four are from Latin America, two are from Africa and the other 
two are from Asia, The Philippines and Eastern Europe, Ukraine. Again, there 
is no preliminary examination that is going on from the Global North.

The Court has so far issued 36 arrest warrants of which 20 have been imple-
mented and three were withdrawn following the death of the suspects. Cur-
rently, the Court has seven persons in custody and 12 suspects are still at large.

Let me briefly discuss the 14 situations which the Court has dealt with thus 
far. I will limit my focus to the manner in which the Court became involved 
with these situations. Four of the situations were self-referrals: Palestine, Uganda, 
DRC and Mali. Eight of the cases were initiated by the Office of the Prosecutor 
through the proprio motu principle and these are Central African Republic 1, 
Central African Republic 2, Kenya, Cote d’Ivoire, Georgia, Burundi, Bangla-
desh/Myanmar and Afghanistan. Two of these cases were brought to the Court 
via the referral of the UNSC, and these are Sudan and Libya.

At face value, it appears as though countries were self-referring to the Court 
and that the Office of the Prosecutor has been very busy instigating investiga-
tions. The bigger picture here is that all the 14 investigations, are in the Global 
South and whether they were self-referrals or initiated by the Office of the 
Prosecutor or the UNSC, the bottomline remains that the Court is mainly 
busy in the Global South and not in the Global North. Yet it is the most pow-
erful countries of the Global North who are capable of committing the most 
heinous crimes as they demonstrated through colonialism, slave trade and the 
bombing of Hiroshima and Nagasaki.

Additionally, and more importantly for the Global South is that the crimes 
which affect them the most such as economic sanctions are out of the reach 
of the Court. This makes it very difficult for countries of the Global South to 
seek justice for economic crimes such as sanctions that are perpetrated on them 
through the weaponisation of the US dollar among other Western punitive 
mechanisms.

Let me briefly address the absence of the absence of the world’s only super 
power at the ICC. The biggest issue raised by the United States as a reason 
for it not being a part of the Rome Statute was the absence of the jury system 
and external oversight to the Court. The Court has an independent over-
sight mechanism established via article 112 paragraph 4 of the Rome Statute. 
Unfortunately, the Independent Oversight Mechanism only focuses on staff 
misconduct and not the Court’s performance or lack thereof. Without a direct 
mechanism for the monitoring and evaluation of the Court’s performance by 
those that are supposed to benefit from it, the Court remains prone to politi-
cisation and instrumentalisation by the political elites from both the Global 
North and the Global South. In 1998 the US was one of seven countries – 
along with China, Iraq, Israel, Libya, Qatar, and Yemen that voted against the 
Rome Statute. Of course, each had its own reasons. However, the belligerent 
position of the US towards the ICC wads qualified by then President Don-
ald Trump in September of 2018 when he was addressing the UN General 
Assembly stating categorically that, ‘. . . , the United States will provide no 
support or recognition to the International Criminal Court. As far as America 
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is concerned the ICC has no jurisdiction, no legitimacy, and no authority’. 
The 70th US Secretary of State Mike Pompeo went further directly threaten-
ing ICC staff members that he was “. . . considering what the United States’ 
next steps ought to be with respect to these individuals and all those who are 
putting Americans at risk [by initiating or insisting on their indictment at the 
Hague for crimes committed in Afghanistan’. (emphasis added).

Finally, let me explore the way in which victims are treated by the Court. 
There are four broad ways in which victims participate in the work of the 
Court. First, they send information to the prosecutor regarding the crimes 
which they believe were committed. Second, they participate by testifying 
directly before the Court when they are called as witnesses. Third, victims par-
ticipate when their personal interests are affected. Fourth, victims participate 
by requesting reparation.

There are two issues that I want to raise here which are problematic from a 
victim’s perspective. First, victims cannot request their preferred justice mecha-
nisms to be applied. It is cast in stone that only prosecutorial justice will be 
sought through the Court. This amounts to double victimisation as the victims 
would be subjected to a justice system that they not only understand but also 
do not believe in. Second, the restitution which the Court affords the victims 
is stated as that which aims to re-establish as far as possible the situation that 
existed for the victims prior to the harm they suffered. This is very problematic 
to attain if the justice mechanisms that are used are not aligned to the desires of 
the victims. This form of restitution is not capable of restoring the humanity 
of both the victims and the perpetrators and is therefore problematic and not 
efficacious. 

The ICC: A solution within the problem and not a 
solution to the problem

It is a noble idea that the ICC concerns itself with the four most heinous inter-
national crimes: (1) genocide (Article 6), (2) crime against humanity (Article 
7), (3) war crimes (Article 8) and (4) the crimes of aggression (Article 5). Better 
intentions of the Court are stated in Article 17 (1) (a) that the ICC will only 
investigate cases where national authorities are either unwilling or unable. This 
reads like an acceptable principled position by the Court. However, and gener-
ally from a Global South and specifically from an African perspective, all is not 
well with the Court (Benyera, 2018; Branch, 2017; Clark, 2020; Hoile, 2014; 
Madlingozi, 2010a; Mamdani, 2010b). Victims who were meant to be the 
main beneficiaries of the Court are in a worse-off position, more than 20 years 
after the Court’s operationalisation. A look at the genealogy of the Court dem-
onstrates its problematic history which is now affecting its present status. Before 
exploring the genealogy of the ICC, I will briefly portray the role of power 
dynamics and realpolitik in ‘writing’ laws.

The power dynamics and politics of the formation of the Court played 
out in the four years in which the Rome Statute was negotiated through 
several committee meetings which debated the draft statute written by the 
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International Law Commission. These negotiations were divided into two 
broad camps which are of interest to this book. On one side was the United 
States which was making demands which bordered on American exceptional-
ism which were that the Americans be exempted from the Rome Statute. On 
the other side were African and other countries from the Global South who 
were unwilling to capitulate to the demands of the United States. The result 
was a Rome Statute which most great powers were unwilling to accept.

What the aforementioned brief history of the formation of the Court dem-
onstrates is the role of power in formulating the rules and laws applicable in the 
international criminal justice arena. Those with power will always try to have 
laws that work in their favour. If they do not get their will, they will simply 
withdraw from these multilateral institutions, in the process of robbing these 
institutions of their universal jurisdiction.

How the United States negotiated the Rome Statute through the William 
Jefferson Clinton, George Walker Bush and the Barack Hussein Obama II 
administrations demonstrates how the most powerful will always dominate the 
development of principles, norms and laws that will eventually apply to all. 
Law is, therefore, according to this brief history, an expression of the will of 
the powerful. Given the role of power in the formulation of the law, there is 
no way in which laws will be impartial. Such is the fate of the ICC whose 
impartiality was pre-empted by power politics during the development of the 
Rome Statute.

Whatever is happening at the ICC today such as its struggles with selectivity 
and the application of the principle of proprio motu were all pre-determined by 
the power politics which played out during the negotiations of the Interna-
tional Law Commission draft statute. The ICC is, therefore, a cure that kills 
the patient because besides masquerading as an impartial court with universal 
jurisdiction, it failed to include the most powerful among nations and those 
with both the power, the motive and the ability to commit the most heinous 
crimes against humanity in its sphere of application. Numerically the majority 
(70%) of the world’s population is outside the jurisdiction of the Court, and 
this figure is composed of India (1.27 billion), China (1.390 billion), Indonesia 
(230 million), Russia (150 million), Japan (125 million) and USA (312 mil-
lion). Inversely started, the ICC covers only 27% of the world’s population and 
this does not qualify the Court as a universal institution at all. One-third global 
population reach is simply not good enough.

The next two sections juxtapose the genealogy of the international justice 
system, first from a western-centric perspective and then from a decolonial 
perspective. The rational for painting these two opposing and often conflicting 
genealogies of the ICC is because they inform the manner in which the Court 
is judged, studied and expected to perform. It also informs what is perceived as 
the (un)acceptable performance by the Court. Reverting to the importance of 
perspectives in formulating narratives, those in favour of the work being done 
by the ICC in Africa base their views on a certain perspective. The same applies 
to those opposed to the Court’s work, who view it as a new form of coloniality 
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(Benyera, 2019a, 2019b; Madlingozi, 2007, 2010b; Mamdani, 2010b, 2013). 
And those who believe that the ICC is a noble Court performing badly and 
that the Court’s poor performance is fixable and must be fixed while it is 
operational and that it must not be abandoned (Citizen Digital Video, n.d.; 
Imoedemhe, 2015; Lugano, 2017; Murithi, 2013; du Plessis, 2008). I will start 
with the western-centric genealogy of the international criminal justice system 
and the ICC. I will refer to this as the colonial genealogy of the ICC.

The Sir Peter von Hagenbach trails of 1474

From a western-centric perspective, one of the earliest recorded cases of what 
can be termed international criminal justice occurred in 1474 when Sir Peter 
von Hagenbach was governor for the Rhineland city of Breisach in today’s 
Germany. von Hagenbach was ordered by Charles the Bold who was the Duke 
of Burgundy from 1467 to 1477 to subdue a rebellious section of the popula-
tion of Breisach (Gordon, 2012). He committed what amounted to modern 
war crimes as he confiscated property, raped women and killed men deemed to 
be of military age. When von Hagenbach was eventually overthrown, he was 
brought before a criminal tribunal made up of 28 judges and aristocrats from 
various city states. von Hagenbach pleaded that he was executing official state 
duties when he committed the atrocities. The judges found him guilty of war 
crimes.

This case is important for three main reasons. First, it inaugurated the rec-
ognition of the use of rape first, as a weapon of war and second, as a punish-
able war crime. Second, it inaugurated the unacceptability of the defence of 
superior orders as a justification for carrying out war crimes. Finally, it framed 
today’s version of crimes against humanity and war crimes. On his part, his 
pleas of carrying out superior orders were rejected and von Hagenbach was 
sentenced to death.

This case can be argued to constitute the genesis of international criminal 
justice as it laid the foundational stone for the work done by the ICC today. 
Importantly, it framed what we term crimes against humanity and it also set a 
precedence for the International Military Tribunal at Nuremberg trials, ironi-
cally also in Germany. It is ahistorical, therefore, to argue that the Nurem-
berg trials which cemented today’s victor’s justice were without precedent. 
The trial of von Hagenbach in 1774 and the Nuremberg trials held between 
October 1946 and May 1949 were both textbook examples of ex post facto law 
enforcement.

Hugo Grotius and his De Jure Belli ac Pacis (On the Law of 
War and Peace)

Between the medieval trails of von Hagenbach in 1774 and the Nuremberg 
trials in 1946 were the significant legal writings of Dutch humanist, diplomat, 
lawyer, theologian, jurist, poet and playwright Hugo Grotius also known as 
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Hugo de Groot or Huig de Groot. Widely celebrated as the father of Inter-
national Law (I wonder who the mother is), Hugo Grotius opined about the 
government’s obligation to prosecute particular crimes or extradite perpetra-
tors of such crimes to a place where they would be prosecuted according to 
international criminal law standards (Grotius, 1625). Written in 1625, De Jure 
Belli ac Pacis (On the Law of War and Peace) remains one of the reference texts 
for international law.

Roughly, about a quarter of a century after Hugo Grotius wrote his seminal 
work: The Rights of War and Peace, the Treaty of Westphalia was to be signed in 
1648. From a western perspective, it can be argued that the current interna-
tional system of states was born with the signing of the Treaty of Westphalia. 
This makes western-centric sense, but for those in Africa and the Global South, 
the modern state was imposed on them as part of the colonial processes and 
is therefore a western creation and instrument of colonialism and coloniality. 
The state sovereignty principle which European and North American coun-
tries reciprocated after 1648 was never observed in Africa as African countries 
were to be denied their sovereignty when they became colonies, a status which 
remains effective today in one form or the other.

The state is important in international criminal justice for three reasons. 
First, the state is the main actor in international criminal justice, yet states 
are not equal. States in Africa and the Global South are de jure and not de 
facto mainly because of their history of centuries of enslavement, subjugation, 
pillage and plunder. The effects of the European and North American slave 
trade, colonialism and coloniality cannot be underestimated as they created the 
shacky grounds on which the Global South stands today. Second, not all states 
are members of the ICC, meaning that some states are literally out of reach of 
the current international criminal justice regime. Some of the world’s great-
est powers, the United States, Russia, Qatar, Israel and China, are not part of 
the ICC, yet they have the greatest motives, abilities and interests to commit  
the crimes which fall under the jurisdiction of the ICC. What is wrong with the  
ICC which made them decide not to be part of it? Why should the ICC be 
binding on the weakest but not on the strongest? This points to the magnitude 
and source of the problems which militates against the effectiveness of the Court 
as it lacks universality and is left only to adjudicate over small, weak nations, the 
majority of whom are in the Global South and they owe their weakness to the 
brutality of the strong nations who are now not members of the ICC. Stated 
differently and in general terms, the jurisdiction of the ICC covers the former 
colonised, while the former colonisers are not part of the ICC.

Westphalia as the birth of the state sovereignty principle

From a western-centric perspective, 1648 is a cardinal year because the then 
belligerent Europeans drew a proverbial line in the sand and agreed to end the 
Thirty Years’ War. They also agreed to henceforth observe each other’s state 
sovereignty. The state was to be the single organising unit in international 
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relations. From this perspective, the birth of the principle of state sovereignty 
was also the inauguration of the international system. However, it must be 
emphasised that international systems only applied to Euro-North America 
as Africa and the Global South were treated not as equals but as colonies or 
overseas territories. Again, this gave rise to a bifurcated way of international 
relations, one at home and the other abroad. Today, this is what is referred to 
as the west and the rest. There were two legal systems, one for the sovereign, 
civilised states at home and the other for conquered, uncivilised overseas ter-
ritories and colonies. The ICC’s jurisdiction covers more of the latter than 
the former, thereby giving credence to innuendos that the ICC is a Court for 
former colonies created by former colonisers to perpetuate what can be termed 
the coloniality of international criminal justice.

The year 1648 also witnessed the beginning of mutually agreed-upon pro-
cesses of how to institute justice across state borders excluding the colonies. 
Stated differently, states were henceforth considered legal equals in the interna-
tional arena meaning the ICC should be applying to all and doing so equally.

World War 2 and the Nuremberg Trials

Between the signing of the Treaty of Westphalia and the eruption of World 
War 1 were many efforts by founding members of the Red Cross society who 
pushed for an international tribunal which, according to them, would be used 
to enforce the Geneva Convention of 1864. Their main worry was that with-
out an enforcing institution, the Geneva Convention would remain a legal 
white elephant.

The end of the World War 1 did not see any meaningful development in 
the formation of a unified institution that would prosecute those alleged to 
have committed war crimes. It was only after World War 2 that there were sig-
nificant moves to establish what became known as the International Criminal 
Tribunal at Nuremberg. It is probably the horror and the shock of the damages 
done by World War 2 that those in Euro-North America were moved to begin 
considering prosecuting those they alleged to have committed these heinous 
crimes.

From a decolonial perspective, it is important to note that it is the victors of 
World War 2 who predominantly led the formation and the operationalisation 
of the Nuremberg Tribunal. This genealogy is very important as those that were 
active in the formative years at Nuremberg Tribunal acquired and sustained the 
right to determine what becomes international criminal law in international 
relations. While the rule of law and not the rule of man would be applied in 
international relations, the most important question of who determines the 
laws which rule over mankind remained a product of historical power relations.

The lessons from the Nuremberg and the Tokyo Tribunals are well docu-
mented and will not be pursued beyond this point (Karstedt, 2016; Mamdani, 
2010a; Schabas, 2007). Suffice to mention that both the Nuremberg and later 
the Tokyo Tribunals were set up by the Allied Powers and these are the same 
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powers that came to dominate the gestation and today the functioning of the 
United Nations. It is the same United Nations whose most powerful organ, the 
UNSC has the responsibility of overseeing world peace and most importantly 
the functioning of the International Criminal Court. This creates a multi-
layered convulsion of interests.

The next stage in the genealogy of international criminal justice came with 
the formation and operationalisation of the International Criminal Tribunal 
for the former Yugoslavia (ICTY) and the other one for Rwanda. It was from 
the remnants of these two ad hoc international criminal tribunals that the ICC 
was formed.

This is a rough depiction of a western-centric preceptive of the genealogy of 
international criminal justice. In other words, this is what those in the Global 
North see as the history of international criminal justice. However, those in the 
Global South see a different picture. Those in the Global South do not dispute 
what those in the Global North see, they are simply stating their right to see 
what they see and to say what they see. Viewed from the Global South, the 
genealogy of the international criminal justice is laid out as follows.

A decolonial genealogy of the international 
criminal justice

From a decolonial perspective, the genealogy of the international criminal jus-
tice systems and the ICC are traceable back to 1492 when the current world 
order was created. Two cardinal events occurred in 1492. First, was the con-
quering of the Iberian Peninsula by the powerful Christian Kingdoms of Cas-
tile and Leon and the subsequent expulsion of the Muslims (‘Moors’), Jews, 
Africans and others that were viewed to be different from the all-conquering 
Christian kingdoms. The second event that occurred in 1492 was the conquer-
ing and vandalism of the Americas by Christopher Columbus which heralded 
the formation of international territories which then mutated into colonies. 
The genocides and epistemicides of the Reconquista were a period of brutal 
campaigns on the Iberian Peninsula (modern-day Spain and Portugal). During 
this period, the Christian states committed genocides and epistemicides against 
Africans, Muslims and Jews. The main perpetrating Christian rulers were 
Queen Infanta Isabella I of Castile (1451–1504) and King Fernando de Aragón 
or King Ferdinand V of Castile (1452–1516) (Mamdani, 2020; Mignolo  & 
Walsh, 2018; Wallerstein, 1980; Wynter, 2003, p. 295).

What exactly was the Reconquista which gives it a central place in the his-
tory of the subjugation of the Global South? The Reconquista was a period 
marked by the fall of the Moslem kingdom of Granada to the Christian forces 
of King Ferdinand V and Queen Isabella I. The ‘Moors’ lost their last foothold 
in Spain during this period, and they became the target for extermination. 
Located at the confluence of the Darro and Genil rivers in southern Spain, 
the city of Granada was a ‘Moorish’ fortress that rose to prominence during 
the reign of Sultan Almoravid in the 11th century. In 1238, the Christian 
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Reconquista forced Spanish Muslims to go south, and the Kingdom of Gra-
nada was established as the last refuge of the ‘Moorish’ civilisation. Granada 
flourished culturally and economically for the next 200 years, but in the late 
15th century, internal feuds and a strengthened Spanish monarchy under Ferdi-
nand and Isabella signalled the end of ‘Moorish’ civilisation in Spain.

On 2 January  1492, King Boabdil surrendered Granada to the Spanish 
forces, and in 1502 the Spanish crown ordered that all Muslims be forcibly 
converted to Christianity. The next century saw a number of persecutions and 
in 1609 the last ‘Moors’ still adhering to Islam were expelled from Spain. Thus, 
the Reconquista was the inaugural and arch-type epistemicides, genocide and 
most importantly, the creation and annihilation of the different ‘other’. The 
‘Moors’ was created as the different ‘other’ whose ontological density, human-
ity and existence were not only doubted but also denied. Law was used to 
give effect and application to this flawed logic. The binary of them/us remains 
effective today, and the law is used to give effect and authority to divisive logics 
such as that some of those who control the ICC are not subjected to the ICC. 
They create and enforce rules for others not for them. To normalise the logic 
that the powerful members of the international community such as the USA, 
Qatar, Russia, China and Israel are not members of the ICC, yet they expect 
the weaker members of the international community to join and abide by it 
is explained through the use of the notion of the world order. The current 
world-system was created in 1492 when the Reconquista was finalised and has 
been maintained by the use and invention of world orders. World orders main-
tain the world-system which is bifurcated and anti the Global South.

As discussed in previous sections, different world orders were inaugurated in 
1492 and these are still effective today. One of these is the paradigm of differ-
ence: ‘them’ and ‘us’ which was solidified in 1492 when those different and not 
willing to convert especially from Islam to Christianity were killed or expelled 
from the Iberian Peninsula. Genocides and epistemicides were also inaugurated 
as a solution to the problem of dealing with the subjugated. By epistemicides, 
I mean the systematic and deliberate destruction of existing knowledge of the 
colonised by the colonisers as a way of weakening the colonised and rendering 
them epistemologically defenceless. This happens by rendering the knowledge 
of the colonised invisible or even illegal while inversely and deliberately giv-
ing legitimacy to one set of knowledge. Africa’s legal knowledge and institu-
tions were therefore one of the greatest casualties of colonialism. Today, Africa 
mainly relies on the legal epistemologies of the (former) colonisers to solve the 
problems created by the colonisers. Surely, the master’s tools cannot destroy the 
master’s house. Africa needs its tool to destroy the master’s house, to borrow 
from Audrey Lorde and Everisto Benyera (Benyera, 2020, pp. 259–276; Lorde, 
1982, p. 110).

Also inaugurated was the western and now orthodox version of the nation-
state which is one formed from war, differences, violence, and the survival of 
the fittest. The now preferred way of managing international disputes through 
violence and war started in 1492, and its effects and legacy are the focus of the 
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ICC. That colonies were to be ruled through violence and the subjugation 
of the colonised was also inaugurated in 1492. For this book, 1492 was the 
year when the law was effectively deployed to attain such goals as genocides, 
linguicides, epistemicides, and other -cides as the de facto modus operandi of 
managing overseas territories and those deemed to be different locally. When 
the law proved to be very effective in managing the problem of minorities at 
home, it was then exported to the colonies where it remains deployed, domi-
nant, and very effective today. If the law was the problem, how can the law be 
a solution to the problem of the law? Can the law solve itself?

The selective application of the law which stated when citizens of the Ibe-
rian Peninsula were treated legally differently based on their identity still haunts 
law today and the ICC is not immune. During the Reconquista, one’s identity 
was a matter of life and death, literally, and not surprisingly, this is still the case 
today. An ordinary American citizen will never be brought before the ICC, 
while it is common for sitting African heads of states to be brought before the 
ICC as was the case with Laurent Gbagbo of the Ivory Coast and Omar al 
Bashir of Sudan. For Libya, it was even worse as its sitting President Colonel 
Muammar Ghaddafi was assassinated, all in the name of democratising Libya 
and freeing it from Ghaddafi the dictator. This is what has been variously 
termed as the double standards of the law. Not only are the most powerful states 
not part of the ICC, but they also use their power to protect both their inter-
ests and allies from prosecution at the ICC and inversely refer their enemies 
for the prosecution at the ICC using their war gotten positions as a permanent 
member of the UNSC.

The genealogy of the international criminal justice systems and the Inter-
national Criminal Court cannot be complete without mentioning how it was 
influenced by the signing of the Treaty of Westphalia in 1642. The Treaty of 
Westphalia and the concomitant development of the principle of state sover-
eignty had a telling impact on the development and practice of law in the colo-
nies. While the colonies were formally parcelled out at the Berlin Conference 
of 1884–1885 again in Germany, Westphalia solved the problem of minorities 
by agreeing never again to fight each other as Europeans and always to respect 
each other’s state sovereignties. This, while years later they agreed to go and 
deny others in Africa and the Global South their state sovereignties by con-
quering, subjugating and colonising them. What was the logic of agreeing to 
observe each other’s state sovereignties while also agreeing to go out and deny 
other people their sovereignties? This schizophrenic logic still haunts the Inter-
national Criminal Court today as those countries that participated in 1492, 
1642 and 1884 to 1985 are influential in international politics today, albeit as 
part of the influential countries.

Stated differently, the problems and the challenges of the International 
Criminal Court in Africa today are a product of the Court’s problematic 
history outlined earlier. The same model of the problematic model of the 
nation-state which did not work in Europe and resulted in the Thirty Years’ 
War is the same model of the nation-state which was imposed on Africa as 
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part of the colonial processes. Unfortunately, Africa never had an effective 
‘1642 Westphalia’ to agree on how to deal with the problems of minorities 
as what happened in Europe. This is because the minorities in Africa, espe-
cially the colonising White minorities, are the most powerful. This is differ-
ent from medieval Europe where the Protestants and the Catholics were the 
main protagonist with the Protestants forming the minority. In Africa, the 
numerical White minority are the power majority, while the numerical Afri-
can majority are the power minority. The majority have little power, while the 
minority have the most power economically, militarily, legally, politically and 
epistemologically.

The world order in which the International Criminal Court operates today 
can be traced to the aforementioned events. Violence remains the main instru-
ment of settling difference, especially among nations through the waging of 
war. The world is still characterised by the survival of the fittest and not the 
survival of all. The world is still characterised by the will to power and not the 
will to live, just as it was when the world order was inaugurated. The Inter-
national Criminal Court is therefore a solution within the problem and not 
a solution to the problem as it is within the same problematic world-system. 
Within the world-system, new world orders of which the ICC is one of them, 
continue to be invented in order to address threats to the world-system. Stated 
differently, the world-system is the engine and the world orders are like soft-
ware versions for the same system.

What is the role of order in the world-system? Order in the international 
system serves three main functions: (1) it disciplines anti-system movements 
and behaviours; (2) it accommodates anti-system movements and behaviours 
and, finally, (3) it conceals the system (Ndlovu-Gatsheni, Personal Communi-
cation, 18 October 2020). The world system dealt with the threats of decolo-
nisation by inviting (former)colonies into the United Nations system albeit 
with de jure and not de facto sovereignty. and it disciplined those opposed to 
the system (anti-systemic behaviours) such as Patrice Lumumba, Hugo Chavez 
and Muammar Ghaddafi. The world system can also reward those complying 
with it such as Yoweri Museveni by ignoring their blatant human rights abuses, 
a notion termed selectivity within selectivity (Benyera, 2018, p. 17; Gegout, 
2013). The aforementioned discussion calls for an exploration of the account-
ability logic of international criminal justice.

Who is international criminal justice accountable to?

One way in which the international justice system does not work effectively for 
African victims is because of its accountability mechanisms and systems. Any 
system is accountable at one level or the other to someone and the International 
Criminal Court is no exception. The question is: who is the International 
Criminal Court accountable to and what is the history of this accountability? 
Ordinarily, the International Criminal Court has three levels of accountability. 
These automatically create three centres of power and these three centres of 
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power are not equal. First, the International Criminal Court reports to state 
parties to the Rome Statute. Second, it reports to the UNSC via Chapter 5, 
Article 24(1) of the UN Charter. Lastly, and most importantly the Court is 
accountable to its funders and donors. The European Union provides the ICC 
with about 60% of its annual budget. This brings into play the old adage that 
he who pays the piper chooses the tune. The first line of accountability which 
is to the state parties to the Rome Statute is very clear and also is the least prob-
lematic of the three. Problems arise at the second line of accountability where 
the Court accounts to the UNSC. Four major issues arise at this second level 
of accountability.

First, the UNSC is a political organisation, while the International Criminal 
Court is a legal entity. Here is a legal entity that is supposed to be independent 
reporting to a political organisation. This is problematic on its own because it 
opens up the International Criminal Court to the power politics of the UNSC. 
Stated differently, the International Criminal Court becomes another arena for 
the extension of the politics of the UNSC. In practice, this is evident when 
permanent members of the Security Council veto certain resolutions or block 
certain referrals that other member states would want to present to the Court 
for prosecution. The Court will end up operating along alliance lines which 
will be ensuing at the Security Council permanent member level.

If a country such as Israel is a good ally of a permanent member of the Secu-
rity Council such as the United States, it implies that it will be very difficult, 
if not impossible to refer Israel to the International Criminal Court. The same 
argument can be extended to African despots and dictators aligned to UNSC 
permanent members. The opposite of this is that weak members of the inter-
national community who do not have any allies among the P5 of the UNSC 
are the ones that are made an example of how the International Criminal 
Court should operate.

At another level, the fact that the ICC is a court being supervised by a 
political entity is problematic because the political entity will extend its desires, 
preponderances and agenda to the ICC. This is evident in the manner in which 
the UNSC has a strong influence on the appointment of key members of the 
International Criminal Court such as but not limited to the Prosecutor.

Given the ICC’s exposure to the UNSC, the Court becomes a de facto divi-
sion of the UNSC, always at the disposal of the UNSC to be politicised and 
deployed as and when the UNSC desires. In other words, the International 
Criminal Court will always be vulnerable to bullying, deployment, instrumen-
talisation and politicisation by the UNSC permanent members.

Lately, under Donald Trump, the United States banned the ICC Prosecutor 
Fatou Bensouda from coming to New York. This is victimisation of the highest 
order which is unjustifiable under international relations and multilateralism. 
However, because the United States is a permanent member of the Secu-
rity Council and also accounts for 25% of the International Criminal Court’s 
budget, it automatically has the largest say in how the Court functions, also 
in the process of dictating what it wants and does not want the Court to do. 
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Despite the fact that the USA is not a member of the ICC, it is illegal for any 
country to bring a US citizen to the ICC.

Third, the International Criminal Court has its jurisprudence heavily influ-
enced by the legal systems of the dominant members of the international com-
munity, especially the five permanent members of the Security Council. The 
result is that the ICC is heavily legalistic. While this is acceptable since the 
International Criminal Court is a bona fide Court of law, what is difficult to 
explain, if not acceptable, is the manner in which the Court excludes other 
forms of justice, especially those that would be preferred by the victims from 
its jurisprudence. This was the case in Uganda when the elders from Acholi-
land went to The Hague to persuade the prosecutor to allow them to use their 
traditional justice mechanism known as mato oput in the prosecution of now-
convicted warlord Dominic Ongwen (Kiconco & Nthakomwa, 2018; Kumam 
Elders’ Forum, 2008; Lajul, 2016; Mbazira, 2011; Unger & Wierda, 2009).

Lastly, the problematics of a legal entity reporting to a political entity is that 
the law will always then be subservient to the politics of the dominant members 
of the international community. Instead of legal considerations, it will be the 
politics of the most powerful nations which will determine what becomes law 
and which among the laws is applied to who. This is referred to as selectivity 
within selectivity in this book. When the issue of Libya arose, the African Union 
presented a proposal for sequencing the crisis by giving politics a chance before 
bombing Libya and assassinating Colonel Muammar Ghaddafi (Campbell, 2013; 
Morris, 2013; Mude, 2014; du Plessis & Louw, 2011; De Waal, 2013). The Afri-
can Union just like the Acholi elders were dismissed with disdain and NATO, 
swiftly moved into action and destroyed Libya to what it is today, a failed state 
with three governments, three capital cities and more than a dozen militia run-
ning different autochthonous in what was once a thriving country. This is what 
happens when the law reports to politics and loses its independence.

Then there is the problem of double standards and the creation of untoucha-
bles and exceptionalism in the process of the aforementioned scenarios. Not 
only do victims lose confidence in the Court, but the Court also becomes part 
of the problem that it was created to solve.

The Court is funded by contributions from the state parties to the Rome 
Statute and by voluntary contributions from governments, international organ-
isations, individuals, corporations and other entities. A question may be asked: 
what is the interest of those who fund and donate money to the International 
Criminal Court? Are they motivated by the interest of justice and the ending of 
impunity in the world, or do they harbour other ulterior motives? While this is 
very difficult to prove, what is evident is that the International Criminal Court 
is funded mainly by organisations and countries that are not part of the ICC’s 
jurisdiction and controlled by the UNSC whose five permanent members are 
not members of the ICC (United States, Russia and China)

Given the aforementioned, why then did African countries participate en 
masse in the formation of the ICC? Are African countries not complicit in the 
creation of the predicament they encounter today at the ICC?
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Africa’s complicit in the formation of a wrong Court

There is a very strong argument to be made about Africa’s complicitness in 
the formation of a wrong International Criminal Court, wrong as they would 
threaten to leave it en masse alleging victimisation and being targeted. That 
Africa was being influenced from within by a set of ‘experts and expats’ is 
a debate that is worth having; however, what remains a fact is that Africa, 
especially member states of the Southern Africa Development Community 
(SADC), were very instrumental in the formation of the International Crimi-
nal Court. It is on this basis that those who rebut the view that Africa is being 
targeted by the Court base their argument on the fact that the International 
Criminal Court is a court by Africans for Africans (du Plessis, 2008). This view 
is very difficult to refute given the role that Africa played in the formation of 
the Court. What is not clear was the motive behind those ‘experts and expats’ 
and organisations who rallied African countries to produce such a formidable 
voice during the formative stages of the Court.

Africa’s joining the ICC can be traced to the SADC meeting held by ‘experts’ 
in Pretoria, South Africa in September 1997. It was these ‘experts’ who devel-
oped what would become Africa’s negotiating strategy at the formation of the 
Rome Statute. With the benefit of hindsight, one can ask what motivated these 
‘experts’ to advise the SADC region and subsequently Africa the way they did. 
The four principles arrived at in Pretoria in 1997 are not victim-centred at all 
and they are as follows:

1 The Court should have automatic jurisdiction over genocide, crimes 
against humanity and war crimes.

2 The Court should have an independent prosecutor with power to initiate 
proceedings proprio motu.

3 There should be full cooperation of all states with the Court at all stages of 
the proceedings.

4 That stable and adequate financial resources should be provided for the 
Court and that states should be prohibited from making reservations to the 
statute (du Plessis, 2008, p. 4).

These four principles are the genesis of the many misalignments between the 
ICC’s operations and the negation of the desires of the victims and their con-
stituencies. Arguing for the Court to be granting the automatic jurisdiction 
over the crimes of genocide, crimes against humanity and war crimes was 
akin to displacing the justice mechanisms used in the geographies where those 
crimes were committed. There is a clear indication that the ‘experts’ and their 
supporters did not have faith in non-prosecutorial justice and the various jus-
tice and reconciliation mechanisms used in these geographies which are the 
Global South. Evidently, this is the origin of the ICC’s prosecutorial obsession. 
It is not an overstretch to argue that the SADC region was complicit in the 
creation of an ICC which is inflicted and afflicted with prosecutorial obsession 
and centralised western-centric justice. From this perspective, Africans were 
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complicit in the creation of the wrong ICC, one that would solely depend on 
western forms of justice and jurisprudence, no matter the history, geography 
and epistemology of where the crimes were committed.

Then comes the powers of the ICC prosecutor, especially the proprio 
motu which basically means the investigations initiated by the ICC pros-
ecutor through her/his own initiative. There is nothing wrong with grant-
ing is the prosecutor of the International Criminal Court proprio motu 
powers. This is one of the four principles which the ‘experts’ got correct. 
However, stating that all countries are expected to fully cooperate with the 
Court at all stages of the proceedings was a bit too ambitious as it negated 
the role of politics in (in)justice and the influence of real power politics in 
international relations. Expecting non-signatories of the Rome Statute to 
fully cooperate with the ICC without a direct benefit accruing to them 
would be a bit problematic in a world where power is the real currency.

The fourth principle is the most problematic as it is very broad in terms of 
who should fund the International Criminal Court and most importantly who 
should not fund the Court. The ‘experts’ missed an opportunity to contrib-
ute to a financially secure International Criminal Court which is not open to 
abuse by private donors, the rich and the powerful nations that dominate the 
budget of the Court through voluntary contributions. Again, with the benefit 
of hindsight, a formula, probably equivalent to the Gross Domestic Product 
(GDP) of member states would have been a good starting point in negotiating 
the funding mechanism for the International Criminal Court.

Given the role played by Africa in the formulation of the Rome Statute, it 
came as no surprise when on 2 February 1999, Senegal became the first coun-
try in the world amongst a group of 120 countries that had signed the ICC 
Statute at its adoption in Rome on 17 July 1998, to ratify the Rome Statute 
of the International Criminal Court. SADC member states’ ministers of justice 
and attorney generals had met and drafted a statement of principles which they 
intended to use in negotiating the Rome Statute. These principles became 
the basis of the 1998 Dakar Declaration for the Establishment of the International 
Criminal Court. On 27 February 1998, the then Organisation of African Unity 
(OAU) which is the predecessor of the African Union met and noted the prin-
ciples developed by SADC and encouraged all OAU members to support the 
creation of the ICC (du Plessis, 2008, p. 4).

The biggest tragedy of the ICC is that it can best be described as a cure that 
kills the patients as its creation gave false hope to the victims of the crimes 
which fall under its jurisdiction in the Global South. Besides not delivering on 
the expectation of the victims, the Court is a double jeopardy as it has a crowd-
ing-out effect on other mechanisms and institutions efficacious for addressing 
human rights abuses. These crowded-out mechanisms are well understood, 
appreciated and most importantly located within the geographies, epistemolo-
gies, belief systems and cosmologies of the victims. It can be argued that the 
victims of atrocities in Africa would have otherwise resorted to these alternative 
forms of justice had the ICC not been there.
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The Court is therefore unreachable to its intended victims because of many 
factors, chief among them being its lack of proximal to the theatre of atrocities. 
The ICC was correctly characterised by Phil Clark as inaccessible to those who 
need it the most. It is very far from its intended beneficiaries epistemologically, 
conceptually and practically. Clark notes that:

The ICC has generally failed to deliver justice and associated goods in ways 
that resonate with local populations’ experiences of conflict, conceptions of 
justice and expressed needs after violence. In particular, common perceptions 
of the causes and principal actors of conflict – in complex situations that 
combine elite orchestration of violence with a high degree of perpetration by 
everyday citizens – do not cohere with the more distant, generalised inter-
pretations of conflict that undergird the ICC’s work. This calls into question 
the appropriateness of fundamental aspects of the ICC’s response to the types 
of violence witnessed in Uganda and the DRC (and elsewhere in Africa).

(Clark, 2020, p. 102)

Not only is the ICC’s justice distant from its intended victims but also the 
local judiciary which is geographically located in major cities away from the 
rural victims. The local form of formal justice (the judiciary, Commissions of 
Inquiry and other Human Rights institution) is jurisprudentially, legally and 
epistemologically located in the Global North even though they are physically 
located in the Global South. Their logic of the law, right and wrong is based on 
the Euro-North American colonial epistemologies. Not only are local judici-
ary systems distant, but they are also corrupt, deliberately inefficient and mimic 
their western former colonisers.

With most atrocities located in the Global South, and in Africa specifically, 
the rationale for physically locating the ICC at The Hague in the Netherlands 
is one weakness of the Court which is hard to justify. Of course, theoretical 
the Court can sit anywhere where it has jurisdiction. However, and practically, 
why is the Court not headquartered in a place where it is not needed the most? 
For Clark, the attempt by the Court to distance itself from the source of most 
of its work necessitates rethinking the Court’s model of what he terms distant 
justice. He argues:

In attempting to distance itself from African conflict zones geographically, 
philosophically, and procedurally, the ICC has become more politicised 
and damaging to African polities. This necessitates substantial rethink of 
the ideas and approaches that underpin the ICC’ practice of distant justice.

(Clark, 2020: preamble)

Not only is the ICC physically located in the Global North, but it is also logi-
cally, epistemologically, jurisprudentially located in the Global North. Euro-
North America logic which thought about, conceived, implemented, justified 
and then later cosmetically repackaged the European and American slave trade 
and the colonisation project is the same set of thinking and logic that was used 
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to conceptualise the International Criminal Court. Since the ICC is legally, 
jurisprudentially and physically located in the Global North it is difficult for 
those in the Global South to accept the Court as theirs and that it was set up 
for their benefit. ‘If it is ours, why is it not here?’

The ICC is masquerading as a universal institution yet not only are its prin-
ciples based on those who are the most influential in the international com-
munity, its conceptualisation of most important factors such as justice, victims, 
victimhood and what constitutes abuse is very much rooted in the epistemol-
ogy of those who thought about the need of such a Court in the first place.

The challenges which the International Criminal Court is facing in Africa 
such as lacking in appeal, not getting much acceptance and being politicised 
and instrumentalised by despotic African leaders are inherent in its formation. 
Formulated the way it was done, the Court was bound to face these challenges. 
For the Global South, the Court is difficult to disentangle from colonialism and 
the Euro-North American slave trade (wrongly named the Trans-Atlantic Slave 
Trade). The ICC is viewed not as a panacea, but as a problematic legacy of 
colonialism entrenched in the western model of the state which was imposed 
on the Global South as part of the colonial processes. The problems facing the 
international criminal justice and the ICC in the Global South must therefore 
be viewed considering the role of the state and colonialism because the two 
were concurrently invented in 1492 in the Iberian Peninsula.

The western model of the state, colonialism and the ICC

In this section, I  intend to demonstrate how the problems of international 
criminal justice and the ICC are rooted in colonialism and the western model 
of the state. One of the greatest legacies of colonialism is the entrenchment 
of the Western model of the state and its concomitant institutions such as 
courts, parliaments, passports, identity cards, universities, and so on. As part 
of the colonial project, the would-be colonies of the Global South and Africa 
were forced into six broad western institutions and systems. These are (1) the 
western-centric capitalist system, (2) the western-centric legal system which is 
predominantly based on Roman-Dutch law, (3) the western-centric moral and 
Christian centric normative order, (4) the Westphalian state sovereignty system, 
albeit with only legal but not effective sovereignty, (5) Euro-North American-
centric world culture and European languages and, (6) finally, they were forced 
into the western-centric world of international law (Ndlovu-Gatsheni, 2015, 
pp.  485–486). This leads to genuine questions about the role of the law in 
politics as the role of politics in law is that of influencing the law in favour of 
elites and the powerful.

The role of law in politics is important to this discussion as Africa was forced 
into the western-centric legal system dominated by Roman-Dutch law, west-
ern jurisprudence (common law and civil jurisprudence) and western models 
and logics of crafting those laws. When imported into the Global South as 
part of the colonial processes, law becomes a way of perpetuating the interests 
of the colonisers and local elites and an instrument of achieving political and 
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economic ends as opposed to law being impartial. This view is vindicated by 
the power which lobby groups and lobbyists possess in domestic politics and 
international relations. An apt example is the Allington-based, structureless 
lobby group which calls itself simple as the Family, also known as the Fel-
lowship2 (Sharlet, 2008, 2010). The Family possesses unimaginable power and 
influence globally which is projected from their unusual approach to religion, 
politics and power. The Family is one constant factor in American politics and 
their ability to influence global politics quietly has earned them the status of 
primus inter pares in global politics.

What then is presented in multilateral organisations such as the ICC is not 
the proverbial will of the people, but rather the will of the powerful. Generally 
stated, history has proved that law is an instrument of the elites and the pow-
erful. Judging by the way that law was used to initiative, normalise, routinise 
and structure colonialism and the subjugation of Africa, it can be argued that 
western models of the law are not meant to be fair but are instrumental in per-
petuating a certain order, in this case, the colonial order.

There is no way in which the ICC can be used by victims of gross violations of 
human rights in Africa to attain justice when the ICC’s jurisprudence is informed 
by Western forms of law which also informed the European and American slave 
trade and colonialism. Western forms of the law can be malleable, are ductile, 
politicisable and instrumentalisable. Here in Africa, apartheid was legal, so were 
the Bantustans and many other laws which helped the colonial projects flourish.

Legal solutions to political problems: The UNSC  
and the ICC

The ICC is a bona fide court of law which was established to solve politi-
cal problems. By their very nature, political issues are very contested, multi-
layered, multi-faceted and with many perspectives, and trying to solve them 
using legal means was always going to be an uphill task. War itself is believed 
to be a breakdown of politics, and hence deploying the law to solve political 
problems is problematic as the two domains use two different logics. The logic 
of law is completely different from the logic of politics. The desires and instru-
ments of the law are completely different from the desires and the instruments 
of politics. Political problems are better solved using political methods as these 
are more responsive to the problems that would have given rise to the belliger-
ence in the first place. I propose that the international criminal justice regime 
needs to be rethought in order to put victims and not politics first. This align-
ment will create more resonance between international criminal justice and the 
Global South whose history has been that of victimisation, through the slave 
trade, colonialism, neo-colonialism, apartheid and now coloniality.

Putting victims not politics first

The reality that victims of gross violations of human rights are the weakest 
members of the ICC is a reality that perpetually haunts communities. In a 
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world dominated by real politics, victims of gross violations of human rights 
depend on ethical and just leadership to access and enjoy justice. Unfortunately, 
this is not the case for the victims of gross violations of human rights especially 
those in the Global South as they are caught in between politics and the law. 
Without institutional, systemic or any other form of power, victims of gross 
violations of human rights are often sacrificed for political expediency. These 
victims are caught between the politics of the UNSC’s five permanent mem-
bers and the politics of their countries. Countries such as Sudan, South Sudan, 
Zimbabwe, the Democratic Republic of Congo, Rwanda, Somalia and Egypt, 
all have various cases of human rights violations that were treated as political 
issues are rather than legal issues. I will briefly use the case studies of Zimba-
bwe, Uganda and Mozambique to illustrate this point.

In Africa, the goals of the victims of gross violations of human rights and those 
of the ICC are conceptually and hence practically misaligned. Understanding 
the operations of the ICC from the perspective of the Court is helpful in com-
prehending its work in the Global South generally, its inaction in Zimbabwe and 
ineffectiveness in Uganda specifically. The ICC’s operations elsewhere in Africa 
are crucial as they had a profound effect on Zimbabwe’s perception and relation-
ship with the Court. To begin with, the way former Liberian President Charles 
Taylor’s case was handled by the ICC rendered it unattractive to both victims 
and offenders (Sriram & Ross, 2007). There is value in believing that there was 
a strong positive correlation between the alleged suspects of Zimbabwean war 
crimes resentment of the ICC and NATO’s operations in Libya which culmi-
nated in the assassination of President Ghaddafi in Sirte on 20 October 2011.

As suggested by Meredith, a country’s decision on how to deal with its 
violent past is predicated on a number of factors (Meredith, 1999, p.  29). 
These include the type of conflict endured, the type of crimes committed in 
the conflict, the level of societal complicity during the conflict, the nation’s 
political culture and history, the conditions necessary for war to recur, the 
abruptness of the transition and the new democratic government’s power and 
resources. According to views sympathetic to Africa, these are factors not con-
sidered by the ICC in its operations. As an idealistic transitional institution, 
the ICC believes in the supremacy of the law and that the law is the answer 
to most problems, conflicts and struggles, no matter the history, bitterness or 
entrenchment of these conflicts. Yet many struggles and conflicts, both within 
and between nations, exist precisely because law and the possibility of a legal 
settlement would have broken down. Like most of Africa, conflicts have social, 
economic and political roots which the use of the law will struggle to address. 
As will be demonstrated later, there were cases in Africa where ICC prosecu-
tions exacerbated the conflicts when they were meant to bring peace.

Notes

 1 Known as the American Service Members’ Protection Act 2002, this is a federal law that 
exonerates in advance any American especially serviceman from prosecution at the ICC, 
thereby rendering any American out of reach of the current international criminal justice 
system. Part 8 of the American Service Members’ Protection Act states that ‘Members of 
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the Armed Forces of the United States should be free from the risk of prosecution by the 
International Criminal Court, especially when they are stationed or deployed around the 
world to protect the vital national interests of the United States. The United States Gov-
ernment has an obligation to protect the members of its Armed Forces, to the maximum 
extent possible, against criminal prosecutions carried out by the International Criminal 
Court’.

 2 The Family or the Fellowship is a secretive organisation which presents itself as a Christian 
organisation whose aim is to influence politics through a message of Jesus Christ. The 
Family is based at The Cedars in Arlington estate. The main event hosted by the Family 
is the annual National Prayer Breakfast. This event brings together the most influential 
global political figures in one room. Guests range from African and Arab despots, armed 
dealers and of course global business elites.

References

Amin, S. (1976). Unequal development: An essay on the social formations of peripheral capitalism 
(Vol. 4). Sussex: The Harvester Press.

Amin, S. (1991). The ancient world-systems versus the modern capitalist world-system. 
Review (Fernand Braudel Center), 14(3), 349–385. https://doi.org/papers2://publication/
uuid/ED0EDC3B-F2BF-450F-8A00-1B77EBA050A1

Benyera, E. (2018). Is the international criminal court unfairly targeting Africa? Les-
sons for Latin America and the Caribbean states. Politeia, 37(1), 1–30. https://doi.
org/10.25159/0256-8845/2403ISSN

Benyera, E. (2019a). A dozen transitional justice realities and some preliminary problemati-
zations. In E. Benyera (Ed.), Indigenous, traditional, and non-state transitional justice in South-
ern Africa: Zimbabwe and Namibia (pp. 17–32). Lexington Books.

Benyera, E. (2019b). Transitology, transitional justice, and transformative justice: A theoreti-
cal overview. In E. Benyera (Ed.), Indigenous, traditional, and non-state transitional justice in 
Southern Africa: Zimbabwe and Namibia (pp. 1–16). Lexington Books.

Benyera, E. (2020). Towards autonomous decolonial futures: Using the master’s tool to destroy the 
master’s house (E. Benyera, Ed.). Lexington Books.

Bergen, P., & Tiedemann, K. (2004). The year of the drone – an analysis of U.S. drone strikes in 
Pakistan, 2004–2010. Counterterrorism Strategy Initiative.

Branch, A. (2017). Dominic Ongwen on trial: The ICC’s African dilemmas. International 
Journal of Transitional Justice, 11(1), 30–49. https://doi.org/10.1093/ijtj/ijw027

Byrne, E. F. (2018). Making drones to kill civilians: Is it ethical? Journal of Business Ethics, 
147(1), 81–93. https://doi.org/10.1007/s10551-015-2950-4

Campbell, H. (2013). Global NATO and the catastrophic failure in Libya: Lessons for Africa in the 
forging of African unity. Monthly Review Press.

Cazzato, L. (2016). Mediterranean: Coloniality, migration and decolonial practices. Politics. 
Rivista Di Studi Politici, 1(5), 1–17.

Chatterjee P. (2012). Nationalism today. Rethinking Marxism: A  Journal of Economics, Cul-
ture & Society, 24(1), 9–25.

Chomsky, N. (1996). World orders, old and new. Columbia University Press.
Citizen Digital Video. n.d. Big question: ICC fixing debate. Citizen Digital Video.
Clark, P. (2020). Distant justice: The impact of the international criminal court on African politics. 

Cambridge University Press.
De Waal, A. (2013). African roles in the Libyan conflict of 2011. International Affairs, 89(2), 

365–379. https://doi.org/10.1111/1468-2346.12022
du Plessis, M. (2008, November). The international criminal court and its work in Africa: Con-

fronting the myths. https://www.files.ethz.ch/isn/98957/PAPER173.pdf.

https://doi.org/10.25159/0256-8845/2403ISSN
https://doi.org/10.25159/0256-8845/2403ISSN
https://doi.org/10.1093/ijtj/ijw027
https://doi.org/10.1007/s10551-015-2950-4
https://doi.org/10.1111/1468-2346.12022
https://www.files.ethz.ch
https://doi.org/papers2://publication/uuid/ED0EDC3B-F2BF-450F-8A00-1B77EBA050A1
https://doi.org/papers2://publication/uuid/ED0EDC3B-F2BF-450F-8A00-1B77EBA050A1


A problematic international justice system 47

du Plessis, M., & Louw, A. (2011, May). Justice and the Libyan crisis: The ICC’s role under 
security council resolution 1970. Institute for Security Studies (ISS) Briefing.

Fukuyama, F. (1992). The end of history and the last man. Macmillan.
Gegout, C. (2013). The international criminal court: Limits, potential and conditions for 

the promotion of justice and peace. Third World Quarterly, 34(5), 800–818. https://doi.
org/10.1080/01436597.2013.800737

Gordon, G. (2012). The trial of Peter Von Hagenbach: Reconciling history, historiography, 
and international criminal law. Historiography, and International Criminal Law, 13.

Grotius, H. (1625). The rights of war and peace (R. Tuck, Ed.). Liberty Fund.
Hepworth, K. (2017). Editorial – big data visualization: Promises & pitfalls. Communication 

Design Quarterly, 4(4), 7–19.
Hoile, D. (2014). Justice denied: The reality of the international criminal court. The Africa 

Research Centre.
Howard, D. (2016). The primacy of the political: A history of political thought from the Greeks to 

the French & American revolutions. Columbia University Press.
Huntington, S. P. (1993). The clash of civilizations? Foreign Affairs, 72(3), 22–49. https://

doi.org/10.4324/9781003060963-50
Imoedemhe, O. (2015). Unpacking the tension between the African Union and the inter-

national criminal court: The way forward. African Journal of International and Comparative 
Law, 23(1), 74–105. https://doi.org/10.3366/ajicl.2015.0111

Jablonsky, D. (1995). Paradigm lost? Transition and the search for a new world order. U.S. Army 
War College.

Karstedt, S. (2016). The emotion dynamics of transitional justice: An emotion sharing per-
spective. Emotion Review, 8(1). https://doi.org/10.1177/1754073915601214

Kiconco, A., & Nthakomwa, M. (2018, February). Marriage for the “new woman” from the 
Lord’s resistance army: Experiences of female ex-abductees in Acholi region of Uganda.” 
Women’s Studies International Forum, 68, 65–74. https://doi.org/10.1016/j.wsif.2018.02.008

Kissinger, H. (2014). World order: Reflections on the character of nations and the course of history. 
Penguin Books.

Kumam Elders’ Forum. (2008). Ker Kwaro Acholi: Law to declare the Acholi customary law. 
Kumam Elders’ Forum.

Lajul, W. (2016, July 4–6). Justice and post LRA war in Northern Uganda: ICC versus Acholi 
traditional justice system. In the European conference on ethics, religion  & philosophy: 
The Jurys Inn Brighton Waterfront. The European Conference on Ethics, Religion & 
Philosophy, 1–14.

Lorde, A. (1982). Zami sister outsider/undersong. The Crossing Press Feminist Press.
Lugano, G. (2017). Counter-shaming the international criminal court’s intervention as 

neocolonial: Lessons from Kenya. International Journal of Transitional Justice, 11(1), 9–29. 
https://doi.org/10.1093/ijtj/ijw026

Madlingozi, T. (2007). Post-apartheid South Africa and the quest for the ellusive “new” 
South Africa. Journal of Law and Society, 34(1), 77–98.

Madlingozi, T. (2010a). On transitional justice entrepreneurs and the production of victims. 
Journal of Human Rights Practice, 2(2), 208–228.

Madlingozi, T. (2010b). Transitional justice entrepreneurs and the production of victims. 
Journal of Human Rights Practice, 2(2), 208–228.

Mamdani, M. (2009). Saviors and survivors: Darfur, politics and the war on terror. Verso.
Mamdani, M. (2010a). Lessons of Nuremberg and CODESA: Where do we go from here? Uni-

versity of the Free State.
Mamdani, M. (2010b). Responsibility to protect or right to punish? Journal of Intervention and 

Statebuilding, 4(1), 53–67. https://doi.org/10.1080/17502970903541721

https://doi.org/10.1080/01436597.2013.800737
https://doi.org/10.1080/01436597.2013.800737
https://doi.org/10.4324/9781003060963-50
https://doi.org/10.4324/9781003060963-50
https://doi.org/10.3366/ajicl.2015.0111
https://doi.org/10.1177/1754073915601214
https://doi.org/10.1016/j.wsif.2018.02.008
https://doi.org/10.1093/ijtj/ijw026
https://doi.org/10.1080/17502970903541721


48 A problematic international justice system

Mamdani, M. (2013, March 18). Beyond Nuremberg: The historical significance of the 
post? Apartheid transition in South Africa. In Mapungubwe institute for strategic reflection 
2013 annual lecture (pp. 1–15). Mapungubwe Institute for Strategic Reflection.

Mamdani, M. (2020). Neither settler nor native the making and unmaking of permanent minorities. 
The Belknap Press of Harvard University Press.

Mbazira, C. (2011). Prosecuting international crimes committed by the Lord’s resistance 
army in Uganda. In C. Murungu & J. Biegon (Eds.), Prosecuting international crimes in Africa 
(pp. 197–220). Pretoria University Law Press.

Meredith, M. (1999). Coming to terms: South Africa’s search for truth. Public Affairs.
Mignolo, W., & Walsh, C. (2018). On decoloniality: Concepts, analytics, praxis. Duke University Press.
Morris, J. (2013). Libya and Syria: R2P and the spectre of the swinging pendulum. Interna-

tional Affairs, 89(5). https://doi.org/10.1111/1468-2346.12071
Mude, T. (2014). International law in domestic politics: The case of Zimbabwe and the 

SADC tribunal. Journal of Power, Politics & Governance, 2(1), 79–106.
Murithi, T. (2013). The African Union and the international criminal court: An embattled relation-

ship? The Institute for Justice and Reconciliation.
Ndlovu-Gatsheni, S. (2014). Global coloniality and the challenges of creating African 

futures. Strategic Review for Southern Africa, 36(2), 181–202.
Ndlovu-Gatsheni, S. (2015). Decoloniality as the future of Africa. History Compass, 13(10), 

485–496. https://doi.org/10.1111/hic3.12264
Nimako, K. (2015). Reorienting the world: With or without Africa. Reorienting the World: 

With or Without Africa, 21.
Schabas, W. A. (2007). The origins of the genocide convention: From Nuremberg to Paris. 

Case Western Reserve Journal of International Law, 40.
Sepos, A. (2016). The centre-periphery divide in the eurocrisis: A theoretical approach. In 

Core-periphery relations in the European Union: Power and conflict in a dualist political economy 
(pp. 35–55). Routledge.

Sharlet, J. (2008). The family: The secret fundamentalism at the heart of American power. Harper 
Collins.

Sharlet, J. (2010). C street: The fundamentalist threat to American democracy. Back Bay Books.
Sheets, P., Rowling, C. M., & Jones, T. (2015). The view from above (and below): A com-

parison of American, British, and Arab News coverage of US drones.” Media, War and 
Conflict, 8(3), 289–311. https://doi.org/10.1177/1750635215593973

Shivji, I. G. (2009). Accumulation in an African periphery: A theoretical framework. Mkuki na 
Nyota Publishers.

Sriram, C. L., & Ross, A. (2007). Geographies of crime and justice: Contemporary transi-
tional justice and the creation of “zones of impunity”. International Journal of Transitional 
Justice, 1(1), 45–65. https://doi.org/10.1093/ijtj/ijm001

Unger, T., & Wierda, M. (2009). Pursuing justice in ongoing conflict: A discussion of cur-
rent practice. In K. Ambos, J. Large, & M. Wierda (Eds.), Building a future on peace and 
justice (pp. 263–302). Springer.

Wallerstein, I. (1980). The modern world-system II: Mercantilism and the consolidation of the Euro-
pean world-economy, 1600–1750. Academic Press.

Wallerstein, I. (2004). World-systems analysis: An introduction. Duke University Press.
Wehr, W. M. (2016). Epistemic uncertainty: A problematic component of justifications for the contin-

ued use of drone strikes. University of Colorado.
Wynter, S. (2003). Unsettling the coloniality of being/power/truth/freedom: Towards the 

human, after man, its overrepresentation – an argument. New Centennial Review, 3(3), 
257–337. https://doi.org/10.1353/ncr.2004.0015 

https://doi.org/10.1111/1468-2346.12071
https://doi.org/10.1111/hic3.12264
https://doi.org/10.1177/1750635215593973
https://doi.org/10.1093/ijtj/ijm001
https://doi.org/10.1353/ncr.2004.0015


Onye ji onye n’ani ji onwe ya
He who will hold another down in the mud must stay in the mud to keep him 
down.

Chinua Achebe

Introduction

The aforementioned words by Chinua Achebe have a strong meaning which 
is that we cannot trample upon the humanity of others without devaluing our 
own. By devaluing, dehumanising and abusing the other, we are inadvertently 
devaluing, dehumanising and abusing ourselves. This is why the response to the 
failures of victors’ justice proposed by Mahmood Mamdani anchored in his sur-
vivors justice thesis is the most applicable response to gross violation of human 
rights (Mamdani, 2009). As discussed in the previsions chapter, the ICC’s sole 
mechanism is prosecution and the Rome Statute does not have a specific clause 
that allows for other forms of justice to be pursued by the Court. This calls for 
an examination of the ICC’s prosecutorial obsession.

The overarching theme of this chapter is that whoever commits atrocities 
will actually be simultaneously violating themselves as well and by extension 
that the ICC, by not attempting the type of justice that is required by and reso-
nates with the victims in the Global South is (un)consciously violating itself as 
an institution. The ICC needs to disabuse itself of atrocities which it commits 
(in)voluntarily by not being able to deliver the justice that resonates with the 
victims in the Global South. The failures of the international criminal justice 
system are not limited to the afflictions that are suffered only by the victims 
but also by the system itself. The current international criminal justice regime 
is problematic because of its western conception, application and evaluation 
of justice which is then (mis)represented as universal intentional criminal jus-
tice. Once presented as universal, the western logic which underpins the ICC 
becomes misaligned with the epistemologies, histories and eventually expecta-
tions of those in the Global South.

3  The ICC and prosecutorial 
obsession
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The history of the Global South which the ICC ignored was presented by Ali 
Mazrui as consisting of four phases (Mazrui, 2007). These phases are interlinked, 
sequential and mutually reinforcing. Presented as a series of genocides, the first 
phase was the ‘Genocidal Phase of Clash of Civilisations when new European con-
querors and settlers annihilated native civilisations and destroyed millions of 
indigenous lives’ (Mazrui, 2007, p. 11). These genocides were not atoned for, 
neither were they acknowledged by the perpetrating western nations. The sec-
ond phase was the European and American slave trade when millions from the 
Global South were captured and exported to the Europe, the Americans and 
the Caribbean to provide free labour for the west. The third and overlapping 
phase was what Mazrui termed, ‘the Imperial Clash of Civilisations when the West 
conquered and colonised much of the rest of the world, flying European flags 
of conquest from Jakarta to Jamaica, from Lahore to Lusaka and from Malta to 
Mozambique’ (Mazrui, 2007, p. 13). The last phase was the establishment of the 
US as the sole superpower. This current phase offers the background within which 
the international criminal justice occurs. It is characterised by all things evil 
which the USA perpetrates, and these include:

Controlling millions of people abroad through economic inducements and 
economic threats, diplomatic pressure and state manipulation, the power of 
trade and the lure of aid, promises of military security and threats of desta-
bilization, the pervasive use of the technology of espionage and control, and 
the domination of such global institutions as the United Nations, the World 
Bank, the International Monetary Fund and the World Trade Organization.

(Mazrui, 2007, p. 11) [emphasis original]

Given that the world’s only superpower is, first, exempt from the ICC and sec-
ond, that it operates through threats, pressure, manipulation, luring, bullying, 
espionage and many other similar vices, it is almost impossible for weakened 
nations of the Global South to receive justice at the Court which is one of the 
institutions which the United States not only hates, targets and manipulates but 
also dominates, instruemntalise, policiticise and controls.

Positioning the ICC as inflicted with protectoral justice

The application of the ICC’s form of justice which can be termed idealist jus-
tice in Africa is discussed in this chapter as a case study of how the Court applies 
only one form of justice irrespective of the geography, history, epistemology 
and belief systems of both the victims and the perpetrators. The chapter uses 
the case studies of Zimbabwe, Uganda and Mozambique to demonstrate how 
prosecutorial obsession contributes to the failure of the ICC in Africa and the 
Global South. In particular, I focus on the efficacy of ICC trials, through the 
scrutiny of the Court’s track record in Africa. This objective will be achieved 
by first providing the ICC’s definition of justice, which is a western-centric 
view of (in)justice that has been globalised in the process of crowding out other 
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conceptions of (in)justice. This is followed by the positioning of the ICC as an 
idealist justice system whose application is growing in the Global South and 
whose work remains very minimal in the Global North.

An interrogation of the Court’s track record in Africa will be undertaken, 
where applicable using Uganda, the Democratic Republic of Congo (DRC) 
and Sudan as examples. The benefits to the victims of human rights abuses 
should the ICC Office of the ICC Prosecutor (OTP) initiate investigations 
or the UNSC refer Zimbabwe for investigations to the ICC are also debated.

The ICC was formed by nation-states that signed the Rome Treaty. It 
came into effect on 1 July 2002. The Court’s inception was hailed, mostly 
by Africans and non-governmental organisations (NGOs), as an important 
step in combating impunity globally. African countries formed the bulk of 
the countries that were instrumental in the formation of the ICC. Having 
joined the ICC en masse, some African countries tried to leave the Court 
for various reasons, mainly that the Court turned out to be what they did 
not expect. Notable attempts to leave the Rome Statute were by Sudan, 
Comoros, Djibouti, Senegal, Eritrea and Libya. These countries tried to 
organise an en masse African withdrawal from the ICC but failed. Subse-
quently, at the Assembly of the African Union’s 19th Ordinary Session held 
from 15 to 16 July  2012 in Addis Ababa, Ethiopia, a decision was taken 
regarding the implementation of the decisions of the ICC in which the AU 
agreed not to support the ICC’s request for the apprehension of the then 
Sudanese President Omar al Bashir.

It can be argued that if Africa voluntarily supported the formation of the ICC, 
it could be that African leaders hoped to use it as an alternative and counter 
mechanism to the UNSC hegemony in international justice. African countries 
with a record of gross violations of human rights such as Zimbabwe and Sudan 
did not join the ICC as it would have been self-defeating for governments with 
an questionably and poor record of human rights abuses to join such an institu-
tion. Zimbabwe was also not a member of the now-defunct Southern African 
Development Community (SADC) Tribunal, which it did not recognise, pre-
sumably for the same reasons that it did not want to be part of an institution that 
challenged its human rights record. The only international justice institution 
with jurisdiction over Zimbabwe is the African Union (AU) Commission on 
Human and People’s Rights. That notwithstanding, this does not imply that 
Zimbabwe is out of the ICC’s reach as there are provisions in the Rome Statute 
allowing the UNSC to refer cases, including those from non-member states to 
the ICC Prosecutor for investigation (Rome Statute: Article 13 (b) and (c)). The 
most important question remains what justice value Africa has realised from the 
ICC since its formation and has the ICC been useful in addressing human rights 
abuses in Africa in general. By human rights, I mean being born, living and 
dying without humiliation. It is living a life devoid of any humiliation.

As noted earlier, the effectiveness of the ICC in combatting global impu-
nity was compromised by the manner in which global affairs were arranged 
and managed especially that the sole superpower, the USA exempts itself and 



52 The ICC and prosecutorial obsession

its allies from global rules which it does not like (Mazrui, 2007, p. 12). The 
UNSC permanent members control global affairs through its subsidiary cre-
ations, which take care of its interests in the various sectors of life. These 
subsidiaries include the United Nations specialised units such as the World 
Trade Organisation (trade), World Health Organisation (health), World Bank 
(money), International Monetary Fund (finance), the ICC and the Interna-
tional Court of Justice ( justice). At the apex of this pyramid, which sits above 
the ceremonial United Nations General Assembly, is the all-powerful five veto-
wielding member UNSC. The function, mandate and objectives of the ICC 
must therefore be analysed in relation to the overall objectives of other United 
Nations specialised sister agencies and the UNSC.

The same views were expressed by Britain’s Foreign Secretary William 
Hague when he addressed the ICC on 9 July  2012. Hague noted that the 
ICC, like all United Nations specialised agencies, was created in pursuance of 
the establishment of a rule-based international system. While there is nothing 
wrong with such a goal, what those opposed to such rule-based institutions 
object to is the manner in which the goals are set and the source of these 
contentious goals. There is no mechanism for all the nations of the world 
to contribute equally towards the establishment of a rule-based international 
system. The result is that a political organisation, in this case, the UNSC, ends 
up dominating legal institutions like the ICC. This is the genesis of the ICC’s 
inability to curb impunity as it is heavily encumbered and burdened with global 
power politics. This is epitomised by the manner in which the ICC as the ‘out-
let’ of international criminal justice conceptualised (in)justice.

The ICC’s conceptualisation of justice: Some 
shortcomings

The way in which the ICC defines justice is important in order to understand 
how the court operates. According to the ICC, justice is the prosecution of 
those responsible for the most serious crimes of international concern, which 
are genocide, crimes against humanity, war crimes and the crime of aggression 
(once it has been defined) (Rome Statute: Article 5 a, b, c and d). This method 
of implementing justice is idealist as it focuses mainly on trials, albeit limited 
trials in terms of the cut-off date and nature of crimes falling under the Court’s 
jurisdiction (Rome Statute: Article 5).

One of the shortcomings of this conceptualisation of justice, as contained 
in the Rome Statute, is the ‘streamlining’ of justice. This was done through 
the watershed categorisation of crimes that fall under the court’s jurisdiction. 
According to Article 5 of the Rome Statute, crimes falling under its jurisdic-
tion, hence subject to justice procedures, are genocide; crimes against human-
ity; war crimes and the crime of aggression. This definition limits justice to 
what the Court terms the most serious crimes of concern to the international com-
munity as a whole (Article 1). Three criteria are applicable in qualifying a case of 
human rights abuse as an international crime subject to the ICC’s jurisdiction. 
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First, the crime must be the most serious; second, it must be of concern to the 
international community and third, the concern must be to the international 
community as a whole and not part of it.

Challenges that emanate from such a qualification of crimes include who 
decides the seriousness of the crime. Is it the victims or the international 
community, and more to the point, using what methodology or mechanism 
to qualify the seriousness of the crime? The international community is not 
defined in the Rome Statute or elsewhere, yet for a crime to be labelled as 
serious, it must be of concern to the unqualified and undefined international 
community. Even if the international community was qualified in the Rome 
Statute, in order for an act to qualify as a crime under the Court’s jurisdiction, 
it must be of concern to the totality of the international community and not 
just a part or even the majority. This renders prosecution almost impossible 
due to the many bottlenecks in the qualification of those eligible for the pros-
ecution at the ICC and deprives victims of their agency. In a way, this leaves 
room for the prosecutor and the UNSC to exercise discretion over who to 
prosecute or investigate, a fact which Zimbabwe fears renders it susceptible to 
victimisation by some members of the UNSC owing to its controversial land 
reform programme. The totality of the ‘international community’ is yet to be 
concerned about the violations of human rights in Zimbabwe, with the result 
that no prosecutions are likely by the ICC for those suspected of human rights 
abuses in Zimbabwe.

This top-down approach to justice from the ICC negates local realities such 
as local epistemologies, perceptions, histories, cultures and customs. Certain 
crimes, which are locally condemnable and labelled as serious crimes, may be 
labelled internationally as not serious. The raping of men as a weapon of war 
was a common practice in Northern Uganda and Eastern DRC, yet no refer-
ence is made to this in the Rome Statutes and the crime has been accorded no 
recognition by the international community thus far. There are reported cases of 
the widespread use of the rape of men as a weapon of war with as many as 23.6% 
of men in the two Kivu provinces having being victims of male sexual violence 
(Prinsloo, 2011). This demonstrates how this form of international crime which 
also carries huge social implications has become a pandemic in Kivu and deserves 
to be addressed at The Hague. Then there is the dimension that the justice 
that the ICC seeks was not qualified in the Rome Statute. What mechanism 
is used to determine what form of justice is applicable in which international 
crimes where there are many applicable forms of justice such as retributive jus-
tice,  deterrent justice, compensatory justice, rehabilitative justice, exonerative 
justice or restorative justice among others. The proposal by Mahmood Mamdani 
to seek victim’s justice (Mamdani, 2013) is a noble proposal as it contains aspects 
of most of the forms of justice listed above. Survivors’ justice seeks not to avenge 
the dead but to afford the living, i.e. the survivors from all sides of the conflict 
a second chance at life. This brings an end to reproduced and cyclical violence.

Another contentious issue is that a crime must be perceived to be serious 
by the ‘international community’ and not by the victims or perpetrators (the 
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survivors). This has the effect of disenfranchising key players in justice, the 
survivors, thereby rendering the ICC very elitist, conceptually exclusive and 
idealist. This conceptualisation is also susceptible to criticism because of its 
lack of recognition of violations against other human rights such as the rights 
to think uncumbered by Euro-North American modernity, the right to dig-
nity, housing, employment, education, health, a clean and sustainable envi-
ronment, communication, and culture, especially for minority populations. It 
mostly exonerates former aggressors from blame for other harms they may have 
inflicted such as rending land inaccessible and uncultivated due to the laying of 
unmarked landmines. Environmental degradation resulting from years of war 
and related violence is not yet an internationally recognised crime.

The UNSC controls global politics through the deployment of military and 
economic force in a manner in which the strong nations ‘do what they can, 
and the weak nations suffer what they must’. In their multipronged control of 
global affairs, economically and militarily strong nations use the ICC, which 
operates through legal means, and the UNSC, which operates through politi-
cal means including the imposition of economic sanctions and the declaration 
and waging of war which results in situations which the ICC has to address. 
This positions the UNSC as the more powerful of the two since it possesses the 
means and ability to enforce its decisions while the ICC relies on the UNSC to 
enforce decisions on its behalf. This was demonstrated by the then ICC Pros-
ecutor Luis Moreno-Ocampo who, in his speech on 2 November 2011 to the 
UNSC titled Statement to the United Nations Security Council on the situation in 
Libya, pursuant to United Nations Security Council Resolution 1970, admitted that 
the ICC was powerless without the enforcing capability of the UNSC. Such a 
dominance of the ICC by the UNSC probably accounts for the growing prac-
tice of prosecutorial obsession, mainly in Africa.

ICC prosecutions as a growing practice in Africa

According to the Rome Statute, the ICC can only prosecute cases where the 
states concerned are unable or unwilling to do so (Article 17). This puts the bur-
den of ending impunity on national courts rather than on the ICC. In contrast, 
the inability of states, especially those in Africa, to procsecute cases of human 
rights abuses implies that the ICC becomes the court of first resort. Countries 
whose domestic judiciary systems failed to prosecute war crimes that occurred 
in their jurisdictions include the DRC, Central African Republic, Kenya, and 
Uganda, all of which voluntarily referred their cases to the ICC. Prima facie, this 
accounts for the growing practice of using the ICC to prosecute war crime sus-
pects. The Court’s pursuit of prosecutorial justice and local communities’ desire 
for peace has seen the two disagree in post-conflict societies such as Northern 
Uganda. The insensitivity of the ICC to local dynamics in pursuit of prosecu-
tions resulted in more conflict in the case of Eastern DRC’s Ituri District, after 
the sentencing of convicted warlord Thomas Lubanga. A report by The Open 
Society Initiative for Southern Africa (OSISA) showed that contrary to com-
mon belief and expectation, the conviction and sentencing of Lubanga did not 
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bring peace. Instead, it resulted in reprisal attacks by Lubanga’s army which 
was still controlling Eastern DRC in general and Ituri District in particular. 
OSISA’s views were corroborated by a resident of Ituri District, who told Al 
Jazeera news channel that:

We don’t know anything about the International Criminal Court or peace. 
All we know is running away.

(Unidentified Ituri resident: Interview with Al Jazeera,  
25 February 2013)

Such is the reality which victims and communities face far away from The 
Hague where the ICC makes judgements with serious repercussions for their 
lives as witnessed in Ituri after the conviction and sentencing of Lubanga. 
There are also sentiments that the growing practice of using ICC trials, espe-
cially in Africa, emanates from the need for the international justice system to 
have practical cases in which it is tried and tested (Meron, 2011, p. 141). The 
argument is that Africa is believed to provide such testing grounds for the inter-
national justice system to develop its jurisprudence as Africa has less political 
power. Africa’s limited political power diminished even more in the aftermath 
of global bipolarity whose end reduced the importance Africa had hitherto 
enjoyed during the heyday of cold war politics.

That notwithstanding, it remains a fact that the use of the ICC as a justice 
mechanism became a growing practice in Africa as seen by the increase in 
the number of situations and cases investigated by the Court. This led to the 
question of whether the ICC unfairly and internationally, targeted Africa. In 
a world filled with wars and on-going human rights abuses, what made Africa 
the predominant continent being investigated by the ICC? Other conflicts that 
occurred and were not investigated by the ICC include the US-led war on 
Iraq which toppled President Saddam Hussein, the US war on terror fought 
primarily against the Taliban in Afghanistan, the uprisings in Bahrain and Syria, 
the Russian war with Georgia, the Columbian armed conflict which started in 
1964 and is still ongoing (August 2012) with estimated fatalities of 600,000 and 
the insurgency in Europe’s North Caucasus.

Further evidence of the neglect of other conflicts in the single-minded pur-
suance of Africa was provided through the use of scientific violent conflict 
monitoring tools such as the Uppsala Conflict Data Program. The tool was 
officially recognised by the United Nations, and it placed Afghanistan, Pakistan 
and Iraq as the top three countries where war crimes were committed but never 
investigated by the ICC. Sixty-one percent of African countries are ICC mem-
bers and Africa accounts for 27.3% of these yet it accounts for about 90% of the 
cases investigated in the court’s history to date. This presents a strong motiva-
tion for the interrogation of the perception that Africa has been unjustly tar-
geted by the ICC, a perception which will not be addressed fully here, because 
it deserves a more detailed analysis which is beyond the scope of this book.

A second problem militating against the growth of ICC applications in states 
emanates from the Court’s limited mandate. The ICC can prosecute two types 
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of crimes, i.e. a crime committed (a) by a national of a signatory party or 
(b) on the territory of a signatory party (Rome Statute: Article 12 (2a) and 
(2b)). This leaves loopholes for human rights violators who commit interna-
tional crimes in their non-ICC member countries to avoid prosecution in the 
absence of a UNSC resolution for their prosecution. Even in Africa, idealist 
justice mechanisms like ICC prosecutions can never realise their full potential 
because in some instances, as witnessed in Ituri District, the ICC became a 
real threat to peace (Sengupta, 2008). In cases like Zimbabwe, the threat of 
international prosecution to suspects of human rights violations was viewed 
as an impediment to conflict resolution and political transformation with the 
 ruling ZANU-PF party digging in and simultaneously multiplying atrocities 
(Masiiwa, 2004).

The same can be deduced about Uganda, where the government and the 
ICC went against the advice and wishes of the local communities not to issue 
warrants of arrest for Lord’s Resistance Army (LRA) rebel commanders. The 
ICC was defiant and issued the warrants of arrest for Joseph Kony, Vincent 
Otti, Okot Odhiambo and Dominic Ongwen on 13 October 2005. What the 
community leaders had warned happened when the LRA escalated its attacks 
on local communities (Lajul, 2016; Unger & Wierda, 2009). This proved that 
the ICC was obsessed with prosecution at the expense of seeking peace for the 
predominantly Acholi people of Northern Uganda. Through their leadership, 
the local Acholi communities had pleaded, with no success, with both the 
Ugandan government and the ICC to allow them to use the local traditional 
justice mechanism of mato oput (Baguma, 2012; Baines, 2007; Gulliksen, 2015;  
Katshung, 2006; Lajul, 2016). However, there are conflicting views on whether 
the traditional leaders supported the ICC in issuing the warrants of arrest. 
Nolen (2005) argues that the leaders pleaded with the prosecutor to delay the 
prosecutions, while Odokonyero (2006) believes that the leaders were support-
ive of the prosecutions. That notwithstanding, The warrants were issued with 
devastating consequences to the local communities.

An interesting fact in the Northern Ugandan case and one that is relevant 
to Zimbabwe is that the 12 community leaders who went to meet the ICC 
prosecutor in April 2005 had an alternative solution which they believed was 
more viable than prosecutions. The leaders proposed a local traditional method 
of mediation which was deemed incompatible with the ICC’s mandate, much 
to the added suffering of the communities (Lajul, 2016; Ogora, 2009; Unger & 
Wierda, 2009). The conclusion that can be drawn is that people in rich, peace-
ful and secure countries often advocate prosecution because they are not fully 
aware of what it means to live for 24 years under the threat of the LRA.

While it is statistically correct that the use of the ICC was growing in Africa, 
victims appear to be suffering from basic material deprivation while huge sums 
of money in the region of half a billion Euros per year are channelled to the 
international criminal justice system. The ICC has been selective, unrepresent-
ative, without credibility and has pursued criminal justice while victims and 
affected communities sought an end to the violence, followed by attempts to 
regain basic economic and social stability. Elsewhere, blanket and individualised 
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amnesties have been highly rated by citizens in Sierra Leone, South Africa and 
Mozambique (Murungu, 2011; Cobban, 2007). After 15  years of civil war 
in Mozambique, it was apparent that prosecutions would overload the justice 
system. Research conducted in countries where amnesties were used such as 
Mozambique and South Africa showed that prosecutions do not deter future 
atrocities. Instead, they often have the unintended effect of an escalation of 
violence. On the other hand, amnesties have proved to be viable mechanisms 
in achieving peace, as witnessed in these two countries (Anthony et al., 2015; 
Freeman, 2009; Igreja, 2007; Roche, 2005).

Since the formation of the ICC in July 2002 and 2010, ICC trials were a 
growing justice mechanism especially in Africa, yet local mechanisms contin-
ued to enjoy several advantages over their imported counterparts. Their ability 
to foster social reintegration and reconciliation is worth mentioning. While 
researching the efficacy of blanket amnesties in Mozambique, Helena Cobban 
followed the case of two former war criminals, Domingos and Morais, who 
controlled a network of war criminals who perpetrated some of the worst 
atrocities human society ever knew (Cobban, 2007). After the war, Domingos, 
formerly Renamo’s Chief of Staff, moved on to become a parliamentarian, 
business executive and social thinker. Morais, the former head of Renamo’s 
Special Forces, became a key leader and organiser of the country’s new united 
military force, and then entered law school. These two men, the people they 
had commanded and the people against whom they had fought and whom 
they had violated for 15 years all worked together to rescue their country from 
the abuses and intense suffering of the war. This showcases the ability of non-
legal justice mechanisms to bring together those who ordered human rights 
abuses, those who carried them out and their victims. Together these three sets 
of justice stakeholders achieved more in Mozambique than similar individuals 
in Eastern DRC and Northern Uganda.

Many other factors militate against the efficacy of ICC trials, their growing 
application notwithstanding. These include, as mentioned earlier, the ICC’s 
lack of the powers to arrest war crimes suspects, a situation that forces the Court 
to outsource such a central component of the prosecutorial process. Restricted 
to the issuing of warrants of arrest only, the apprehension of suspects, especially 
war criminals, has proved to be the Court’s Achilles heel. The ICC issues war-
rants of arrest and hopes that some national or regional authority such as the 
NATO will carry out the arrest. As a result, key suspects such as al Bashir not 
only continued about their normal lives but continued to lead the very people 
whose rights they were suspected of violating. These and other shortcomings 
call for the greater need for vigilance against the international criminal justice 
system becoming a front for smart imperialism. Smart imperialism is a continu-
ation of imperialism through the use of laws and regulations rather than war  
and subjugation. In grappling with the issue of the ICC’s growing application and 
smart imperialism, the next section will explore the universality of the ICC and  
debate whether it has become a front for the continued subjugation of the 
Global South by the Global West, to the detriment of local communities who 
desperately need to be healed and reconciled.
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The fallacy of universalism is the reason why anything that is perceived to be 
none universal, that is none Western is named with a prefix. Phenomena from 
the Global South that have been renamed with a prefix include ethnomusicol-
ogy instead of music, ethnic medicine instead of medicine, indigenous rights 
instead of rights, indigenous knowledge systems instead of just knowledge sys-
tems, native Americans instead of Americans and indigenous law instead of 
just law. This bifurcation is omnipresent and infects most institutions, and the 
thinking behind what then is presented as solutions.

On the fallacy of universalism and the reality of smart 
imperialism

Ndlovu-Gatsheni makes very pertinent observations about the fallacy of uni-
versal justice mechanisms which are actually Euro-North American knowledge 
systems packed as universal and multilateral institutions (Ndlovu-Gatsheni, 
2020). He calls for what her terms de-imperialisation which is ‘Changing the 
modern power structures which anchor and enable universalisation of Euro-
pean knowledge’ (Ndlovu-Gatsheni, 2020, p. 884). He posits that universalism 
can never be used to attain democratic governance when it itself is not a prod-
uct of democracy and consensus but has been largely created through conquest 
and violence. For Ndlovu-Gatsheni,

the main crisis in the current human rights regime is that it has taken 
the form of Euro-American neo-liberalism masquerading as universalism, 
imposing it core values across the world as global values, and inevitably 
provoking contestations and resistance.

(2007, p. 3)

In its quest for universalism, the ICC missed the opportunity to tap into the 
diverse needs of the victims and their cultural diversities and employ them as 
building blocks for common conceptions of human rights. Ndlovu-Gatsheni 
(2007, p. 5) further contends that in its current form the ICC faces the chal-
lenges of ‘re-imagining, re-creating, re-making and re-ordering world justice 
in a manner that is inclusive of the subaltern voices that are the most violated’. 
This renders the universalisation of justice a fallacy. The best way of dealing 
with the fallacy of universalism lies in amplifying the African voice. Others 
believe that amplifying the African voice is insufficient unless it is matched by 
a complimentary prioritisation of Africa’s human rights needs by a deliberate 
ICC policy to treat Africa differently.

The view that Africa and its people occupy a subaltern position in global 
governance and that their concerns remain inconsequential has some credence. 
A case in point is the 2012 refusal by NATO to accede to the African Union’s 
request to give dialogue a chance by deferring the proceedings against al Bashir 
of Sudan. In order for international criminal justice to be effective, Africans 
and those in the Global South must be heard rather than being treated as a 
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problem to be solved with western benevolence, aid, laws and where necessary 
to be ‘bombed’ into democracy into human rights such as the case with and 
fate of Syria, Iraqi and Libya.

I need though to posit a brief origin of the notion of universalism which we 
take for granted and treat as an innocent and well-intended inclusive notion. 
I contend that universalism is actually a façade, a ploy and a myth to present 
western norms, laws and logic misrepresented as the universal.

The notion of universalism as a hallmark of international criminal justice has 
become to be treated with a lot of trust and never questioned. Yet its geneal-
ogy is fraught with misrepresentation which I will explore here. I  link three 
issues that gave birth to what we refer to as universalism today and argue that 
what is being presented as the universal is actually the creation of the Roman 
Catholic Church and Europeans, particularly European men. There is a link 
between Europe, civilisation and Christianity. These three converged when 
the fragile nations of Europe were galvanised around Christianity during the 
Reconquista. Once conquered by Europeans, other nations were deemed to 
be in the processes of being civilised which include the imposition of western 
laws, model of the state and legal systems.

The civilisation mission of the colonial state and the church was to have all 
people into a broad community of humanity and it is here that the notion of 
natural law was born. Notwithstanding the fact that that law was never natural 
but European and Christian made, natural law was used to distinguish the civi-
lised European Christians from the uncivilised Barbarians Easterners, Saracens 
and the Heathens. Backed by the Western notion of cosmopolis, natural law 
quickly found practical realisation and application in the Roman Empire and 
evolved into what we today call Roman law. It is Roman law that was fused 
with Dutch law to form Roman-Dutch law which in turn formed the back-
bone of the jurisprudence, the legal system and logic applied by the interna-
tional criminal justice regime at the International Criminal Court today.

The origin of the notion of universalism was clearly articulated by John 
Headley in his book: The Europeanisation of the world: On the origins of human 
rights and democracy (Headley, 2008). I will borrow his view and restate them 
later. The link between the notion of universalism and Christianity is found 
in St Paul’s beseechment to the Ephesians (Ephesians 2 verses 9–20) to be one 
universal body of Christ and not fragmented entities. Paul’s pleadings were 
a rebuke of the words of Moses in Deuteronomy which were very vile and 
divisive (Deuteronomy 23 verses 3–9). Paul the apostle was to plead with the 
residents of Ephesus that from then onwards they should no longer be any 
distinction between Jews and Greeks or between the bonded and the free or 
between the males and the females, but that all shall be what he termed one 
in Jesus Christ. It is in Christ where humanity is to be universally the same 
without frontiers between strangers and foreigners but rather the world was 
henceforth to be one parish. In this one-world parish, the only distinction 
which would apply is eschatological between believers and non-believers or 
the saved and the condemned.
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Conclusion: why the universal is part of the problem

My entry point into this conclusion is that the universal is an abstraction, 
an imagination and a creation (by force, war, deceit, and misrepresentation) 
while the local is real. There are many Western concepts, ideas and principles 
that have been presented as innocent, objective and uncambered, yet their 
origin and effect demonstrate the opposite. Such notions include democracy, 
development, the human, human rights, the rule of law and international 
criminal justice. In this brief chapter, I demonstrated how the notion of uni-
versality which underpins international criminal justice and the International 
Criminal Court is not universal at all. I also demonstrated the problems with 
the purported universality of international criminal justice by pointing out 
inter alia how the strongest nations of the world are not part of this regime. 
I  also note later some of the major problems with the notion of universal-
ism. The problems that are facing the Global South in its relations with the 
International Criminal Court which I will address in the next chapter can be 
traced to the universalisation of international criminal justice which then had 
the subsequent effect of relegating, crowding-out and negating other justice 
mechanisms that are used and most importantly, accepted by those in the 
Global South whose history and lived experiences are different from that of 
those in the West.

So, in summation, what are the problems with the universal. The prob-
lem with the universal is that it is a negation of the local and its nuances. 
This creates a misalignment between the expectations of the survivors in the 
Global South and the Court thereby creating fertile conditions for the failure 
of the Court in these geographies. Second, the universal is not universal but a 
hoax and a ploy to impose the Western masquerading as the universal. In this 
logic, the so-called universal becomes a source of coloniality where everything 
Western is packaged as the unquestionable universal that must be accepted 
and implemented without question or doubt. Whose epistemology framed the 
now universal and by extension who is the greatest beneficiary of the result-
ant universal, be it a universal currency (the US dollar), the law (Roma Dutch 
law), language, (English/French/Portuguese), morality (western morality), the 
state (western model of the state), and so on. Third, the universal is a creation 
of the elites and the powerful who then exempt themselves from the so-called 
universal which they helped create and then imposed on the rest. The univer-
sal is not at all universal. From a Global South and decolonial perspective, the 
universal is a colonial creation just like democracy, human rights, development, 
rule of law, state sovereignty, responsibility to protect, and so on.
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The forest was shrinking but the trees kept voting for the axe as its handle was made 
of wood and the trees thought the axe was one of them.

– Turkish Proverb

Is the axe part of the forest?

Before addressing the contentious issue of whether the International Criminal 
Court (ICC) is unfairly targeting Africa, I must address the issue of whether 
the laws that framed the current international criminal justice regime were fit 
to do such a universal undertaking. In other words, is the axe part of the forest 
and if it is part of the forest, what are its role and responsibilities. I am drawing 
from Ali Mazrui who opined that Africa and the Global South were forced into 
the western-centric international law system and also into the western-centric 
Roman-Dutch law as part of the colonial processes.

Given the fact that both municipal law and international law were instrumen-
talised and used as part of the colonial processes, these two forms of law have not 
been decolonised and remain essentially the same today as they were when they 
were inaugurated as part of the colonial infrastructure How then should they 
be expected to perform a different role other than the one they were created to 
perform. The question that I respond to in this chapter is whether the law is not 
part of the problem of human rights abuse in the Global South. Dark moments 
in the history of the Global South such as the European and American slave 
trade, colonialism and neo-colonialism were all undertaken with the assistance 
of laws, constitutions, bye-laws norms and principles. Why should the Global 
South now trust international laws when these were used to victimise those in 
the Global South More so, when the most powerful nations such as the United 
States exempt themselves from the Court’s jurisdiction and punish anyone who 
tries to bring just a single American into the jurisdiction of the ICC.

How the ICC approaches international criminal  
(in)justice?

One of the easiest ways of deciphering the reason why the ICC has so far 
concentrated on Africa is the interpretation of the word ‘international’ in the 
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International Criminal Court. The way that the International Criminal Court 
applies its rules whereby it excludes crimes committed by powerful western 
countries and instead concentrates on crimes committed in Africa especially, by 
 African despots gives credence to the view that the ‘international’ referred to in 
the name of the court is elsewhere other than the Global North. Stated differ-
ently, the ‘international’ in the International Criminal Court equals the Global 
South and enemies of the west. There are systemic/structural, historic and opera-
tional justifications for this view which I will outline in the following paragraphs.

It is an established fact that the International Criminal Court targets those 
countries that are less powerful and protect the powerful countries and the allies 
of those powerful countries. For example, the USA protects Israel while tar-
geting Sudan and Syria. That the International Criminal Court is yet to begin 
any investigation involving the five permanent members of the UNSC and 
their allies, notwithstanding that some of the members of the P5 stands accused 
of the most heinous crimes ever seen in humanity. To cover and justify their 
crimes, the P5 and their allies create and enforce norms such as pre-emptive 
attack, responsibility to protect, collateral damage and so on. It’s like they meet 
and discuss, ‘guys we have messed up in Afghanistan. Our drone hit a wedding 
party and not an al Qaeda terrorist cell. What do we call this? Eeeh this is not 
murder, this is collateral damage.  .  . yes, lets henceforth call such incidences 
collateral damage’.

When dealing with Africa, the International Criminal Court applies its rules 
and regulations expeditiously. On the contrary, when dealing with the pow-
erful nations of the Global North, the Court drags its proverbial legs. A case 
involving United States forces in Afghanistan has been under preliminary inves-
tigations for more than 10 years, despite there being clear evidence that the 
United States forces were involved in crimes which fall under the jurisdiction 
of the Court. US forces committed crimes including the bombing of schools 
and hospitals and the torture of civilians. Since 2006, this case has been under 
preliminary investigations and analysis.

Crimes committed by the overseas forces of the United Kingdom in Iraq 
are also under such lengthy preliminary analysis. Both these cases fall under the 
jurisdiction of the Court because in the first case, Afghanistan is a state party 
to the Rome statute, while in the second case, the United Kingdom is a signa-
tory to the Rome statute. The same argument can be made about the atrocities 
committed by Israeli Defence Force members in Palestine where Palestine is 
a signatory to the Rome statute, and therefore the Court has jurisdiction over 
allegations of atrocities committed in Palestine by Israel.

The aforementioned three cases can be contrasted to the swiftness and agil-
ity with which the Court acted on Libya. The Libyan case was referred to the 
Court by the UNSC on 26 February 2011. The preliminary analysis began 
two days later on 28 February 2011 and within 30 days by the end of March, 
the Court had opened investigations. In Libya, it took the Court less than 
60 days to initiate an investigation and open the investigations into the crimes 
allegedly committed by Colonel Muammar Ghaddafi and his inner circle. 



Is the ICC unfairly targeting Africa? 65

When In contrast, when it came to the allegations levelled against Israel, the 
United Kingdom and the United States, the Court takes upwards of 80 days 
to open investigations.

The concern from Africa regards not the over interest in Africa but rather 
the lack of interest and appetite when it comes to dealing with the global 
power houses. The Court demonstrated its agility and swiftness on the Libya 
case, what stops the Court from exhibiting the same swiftness and agility when 
it comes to the western countries? The manner in which the International 
Criminal Court dealt with Libya demonstrated that it has the ability to start 
and open investigations within 60 days. This implies that those cases that are 
taking upwards of 10 years are being delayed for other reasons which are mainly 
political and economic.

Other forms of violence such as economic sanctions are imposed on coun-
tries of the Global South for political reasons by the West and such actions, 
their mass devastation notwithstanding, are rarely treated as atrocious. This 
background which paints a picture of consistent double standards and consti-
tutes Africa’s greatest concern with the Court.

The world-system and the ICC: Evil Twins or symbiosis?

In a debate of this nature, it is imperative to begin by theoretically locating the 
genesis of the acrimonious relationship between the ICC and Africa. In order 
to do so, the actual point in history when the ICC was conceived needs to be 
pinpointed. From a decolonial perspective, the idea of the ICC is traceable 
back to 1492 when the current world-system was created. While the world-
system remained the same, world orders continuously change in order, inter 
alia, to address new challenges such as decolonisation (Wallerstein, 2004). This 
world-system was perfected in 1642 when the Treaty of Westphalia was signed. 
This endowed Western nations with state sovereignty while denying the same 
recognition to their colonies, a situation which persists until today (Mamdani, 
2009, p. 273). Mamdani notes:

When World War II broke out, the international order could be divided 
into two unequal parts, one privileged, the other subjugated: on the one 
hand, a system of sovereign states in the Western Hemisphere and, on 
the other, a colonial system in most of Africa, Asia, and the Middle East. 
Post-war decolonisation recognised former colonies as states, thereby 
embracing state sovereignty as a global principle of relations among states. 
The end of the Cold War has led to another basic shift, heralding an 
international humanitarian order that promises to hold state sovereignty 
accountable to an international human rights standard. Many believe that 
we are in the throes of a systemic transition in international relations. The 
standard of responsibility is no longer international law but has shifted, 
fatefully, from law to rights. As the Bush administration made patently 
clear at the time of the invasion of Iraq, humanitarian intervention does 
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not need to abide by the law. Indeed, its defining characteristic is that it 
is beyond the law.

(Mamdani, 2009, pp. 273–274)

Without real state sovereignty, the colonies in Africa and elsewhere are treated 
as subjects that lack writing, history, education, health, civilisation, human 
rights, democracy, development and most importantly, law and order. As such, 
Africa was and is still being treated as a problem to be solved using western 
benevolence and intelligence and not as a people with a problem to be solved. 
Grosfoguel aptly captures the perennial depiction of Africa as a place of lack, 
yet it is a place of plenty thus,

European/Euro-American colonial expansion and domination was able 
to construct a hierarchy of superior and inferior knowledge and, thus, of 
superior and inferior people around the world. We went from the sixteenth 
century characterisation of “people without writing” to the eighteenth 
and nineteenth-century characterisation of “people without history,” to the 
twentieth-century characterisation of “people without development” and 
more recently, to the early twenty-first century of “people without democ-
racy”. We went from the sixteenth-century “rights of people” (Sepúlveda 
versus de las Casas debate in the University of Salamanca in the mid-six-
teenth century), to the eighteenth-century “rights of man” (Enlighten-
ment philosophers), and to the late twentieth-century “human rights.”

(Grosfoguel, 2007, p. 220)

This calls into question the circumstances under which the ICC was formed, spe-
cifically the question of who is in charge of the world-system and by extension, for 
whose benefit or inversely, at whose loss? More relevant is the question as to why, 
to date, the vast majority of the cases dealt with by the ICC involve only Afri-
cans,2 more so in a world awash with impunity from Iraqi, Afghanistan, Colombia, 
Palestine, Syria, Israel and many others. The world-system that led to the forma-
tion of the ICC was rightly characterised by Grosfoguel as hierarchical, capitalist, 
Christian centric, patriarchal, colonial, modern, Western and Eurocentric:

The idea of race organizes the world’s population into a hierarchical order 
of superior and inferior people that becomes an organizing principle of 
the international division of labour and of the global patriarchal system. 
Contrary to the Eurocentric perspective, race, gender, sexuality, spiritu-
ality, and epistemology are not additive elements to the economic and 
political structures of the capitalist world-system, but an integral, entangled 
and constitutive part of the entangled whole European modern/colonial 
capitalist/patriarchal world-system.

(Grosfoguel, 2009, pp. 20–21)

This system is very resistant to any existential challenges it might face such 
as decolonisation. In order to withstand the onslaught of challenges such as 
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decolonisation, the world-system used several tactics such as the creation of new 
orders. For example, after the Thirty Years’ War, the Westphalian sovereignty-
based state system was created. After World War 1, the League of Nations was 
created, and after World War 2 the United Nations (UN) (Ndlovu-Gatsheni, 
personal communication, 2015). This brings up the question of the role of 
order in the international criminal justice system which the ICC is meant to 
create and maintain (Rome Statute, Preamble). The role of order is threefold; 
(1) it disciplines anti-system movements and behaviours; (2) it accommodates 
anti-system movements and behaviours and (3) it conceals the system (Ndlovu-
Gatsheni, 2015). Ndlovu-Gatsheni notes the role of discipline as maintaining 
the world system through various world orders:

The modern world-system is proving to be resistant to decolonisation. 
Whenever, it is confronted by anti-systemic forces, the world-system 
responds in two ways. It either disciplines the anti-systemic forces violently 
or it accommodates them to its shifting global orders. The shifting global 
orders are resistant to de-imperialisation. Shifting global orders operate to 
hide the world-system. What links the modern world-system and its global 
orders is called coloniality of power.

(Ndlovu-Gatsheni, 2014, p. 187)

The ICC, as part of the international criminal justice system, was created to 
perform all of the three functions mentioned above. By concentrating on pros-
ecuting Africans, the Court gave credence to innuendoes that the ICC is tar-
geting Africa in an endeavour to maintain world order and will proceed in due 
course to do the same in Latin America and the Caribbean. In order for world 
orders to be carried out, international norms and institutions must be created 
to legally fulfil that mandate, hence, the creation of UN specialised agencies 
to ‘police’ specific aspects of human life, such as health by the World Health 
Organisation (WHO), as well as international criminal justice by the ICC and 
the International Court of Justice. This could not have been possible had it 
not been for what Jack Goody termed the theft of history (Goody, 2009). The 
theft of African history, among other stolen histories, created the legal and 
political problems which the Global South grapples with, from the British and 
American slave trade to colonialism and now decoloniality. Ndlovu-Gatsheni 
describes the sum of the theft of history:

The “theft of history” resulted in Hellenocentrism (Greece as the only 
centre of origin of human civilisation), Westernisation (making Europe the 
centre of the world and beacon of development), and Eurocentrism (ideo-
logical valorisation of Euro-American society as superior and progressive 
embodiment of the universal).

(Ndlovu-Gatsheni, 2014, p. 188)

It is against this background that three camps exist, one supporting the work 
of the ICC in Africa as progressive in the fight against impunity and the other 
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arguing that the ICC is unfairly targeting Africa. The third camp argues that 
the ICC and Africa are in a ‘mutually vulnerable’ ‘lose-lose’ situation, and 
hence they need each other. Those who consciously support the ‘Africanisa-
tion’ of the ICC premise their views on the belief that Africa is a perennially 
chaotic continent akin to Thomas Hobbes’ state of nature in which life is bru-
tal, barbaric, short and nasty.

Let me address the issue of the ICC and Latin America and Caribbean states 
as these are members of the Global South who while not being currently tar-
geted by the ICC will find themselves in a similar position in due course for 
reasons UI will explain in the following section.

The ICC, Latin America and the Caribbean States

As of 2021, Latin America and Caribbean states were state parties to the Rome 
Statute (ICC website). That makes them the second biggest bloc after the 
African states. Together with African states, they comprise just below 50% 
of ICC members states. Unlike the AU, the Organisation of American States 
(OAS) does not have an acrimonious relationship with the ICC. The OAS has 
made significant advances in promoting international humanitarian law such 
as the adoption of the Promotion of the International Criminal which is a guiding 
set of principles on judicial cooperation with the ICC (Herencia Carrasco, 
2010, p. 462). However, the existence of this cooperation framework notwith-
standing, the OAS member states face serious challenges owing to the lack of 
implementation of sections of the Rome Statute, particularly the Principle of 
Complementarity (Articles 1). Some of the areas where the OAS/ICC rela-
tions will come into focus relate to the following: (1) the (mis)use of amnes-
ties and other measures to avoid criminal prosecution and (2) victims’ right to 
truth and the irrelevance of personal immunity when it comes to international 
crimes (Herencia Carrasco, 2010, p. 464). It is for such reasons that the OAS 
needs to draw proactive lessons from Africa regarding how to manage its rela-
tionship with the ICC.

The second reason why Latin America and the Caribbean need to learn 
from the ICC/Africa relations is because of the manner in which the former 
dealt with international criminal justice in Africa. Latin America gave birth 
to the famed Truth and Reconciliation Commission (TRC), which was later 
popularised by South Africa, yet some key tenets of the TRC such as the 
offering of amnesties in exchange for the truth are illegal under Article 29 
of the Rome Statute. Yet without amnesties, the TRC as an international 
criminal justice mechanism will be less effective. Political considerations such 
as the pursuance of fragile post-conflict peace in lieu of justice will surely 
bring the OAS and the ICC to loggerheads just as was the case with Africa. As 
Latin America and the Caribbean grapples with decades-old conflicts such as 
Mexico’s drug wars, the Colombian conflict (since 1964), Peru’s internal con-
flict (since 1980), and Paraguay’s People’s Army insurgency (since 2005), tools 
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such as amnesties and personal immunities are required to be at their disposal, 
tools which are not available under the Rome Statute (Articles 24 and 25).

As the struggle against impunity, insurgency and drug wars intensifies in 
Latin America and the Caribbean, the ICC will become involved, either 
through state party referrals (Article 14), UNSC referrals (Article 13(b)) or 
on the Prosecutors’ proprio motu basic (Article 15 (1)). With calls for the ICC 
to widen its scope beyond Africa, chances are Latin America and Caribbean 
nations will be next. Sooner rather than later, the ICC will become involved 
in the fight against human rights abuses in these countries, hence the OAS 
countries need to draw some lessons from the current ICC/Africa relations 
which are characterised by acrimony and allegations that the ICC is unfairly 
targeting Africa while casting a blind eye elsewhere including Latin Amer-
ica and the Caribbean states where worse atrocities have been committed. 
Colombia’s more than 50-year-old conflict in which an estimated 220,000 
deaths occurred mostly as a result of the fighting between government forces 
and the Revolutionary Armed Forces of Colombia (FARC) rebels is often 
cited as a case where the ICC needs to begin its work to Latin America and 
the Caribbean.

The overarching commonality between Africa and the Caribbean is that 
they are both victims of the empire. Currently, both are victims of the cogni-
tive empire which invaded and occupied the mental spaces of its victims, some 
of whom are the perpetrators of the most heinous crimes. Ndlovu-Gatsheni 
described the work of the cognitive empire:

The cognitive empire operates through aggressive invasion of the mental 
universe of the world and subjects its targets to its own ways of knowing and 
imposes a particular memory. “Discovery” is its key trope. What is claimed 
to have been “discovered” is conquered, named and owned. With specific 
reference to Africa, The Congolese intellectual Valentin Y. Mudimbe in 
two celebrated works The Invention of Africa: Gnosis, Philosophy, and the 
Order of Knowledge (Mudimbe, 1988) and The Idea of Africa (Mudimbe, 
1994) wrote about how Africa was invented from outside.

(Ndlovu-Gatsheni, 2021)

Africa and the Caribbean form the largest part of the Global South and their 
experiences are similar. They suffered from the three forms of the empire: (1) 
the political-economic empire, (2) the commercial empire and (3) now the 
cognitive empire. The creation, imposition and management of these empires 
resulted in acrimonious relationships between the empire creators/beneficiar-
ies and the empire victims. This relationship forms the context of the relation-
ship between Africa and the ICC, where the ICC is viewed as a continuation 
of colonialism through what can be termed coloniality of justice. The cogni-
tive empire cannot deliver justice as it was created by part of the cognitive 
empire.
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Background to the ICC/Africa Acrimony

The Rome Statute that came into effect on 1 July 2002 officially created the 
ICC. In principle, while it is based in The Hague, its proceedings can take 
place anywhere (Article 3 (3)). The ICC has jurisdiction over four crimes; 
genocide (Article 6), crime against humanity (Article 7), war crimes (Article 
8) and the yet-to-be defined crimes of aggression (Article 5). In principle, the 
ICC is complimentary to national judiciaries, i.e. it is the court of last resort 
regarding the four crimes mentioned earlier (Article 1). According to Article 
17 (1) (a), the ICC will only investigate cases where national authorities are 
either unwilling or unable to do so. In terms of geographical representation, 
there are 123 countries and territories that are state parties to the Rome Stat-
ute. Africa is the most represented continent with 34 member states making 
the African Union the largest regional grouping of countries within the ICC’s 
Assembly of State Parties.

Whether Africa is being targeted by the ICC or not is one of the most 
topical and divisive contemporary justice issues. The issue has been discussed 
by many, such as Wintour (2016), du Plessis et al. (2017), Branch (2017) and 
Benyera (2021). However, most of these analyses were mainly from a legalistic 
or liberal peace perspective. A comprehensive attempt at grasping the ICC/
Africa relationship was undertaken in a special issue of the New Africa maga-
zine published eight years ago and is now outdated. This analysis is impor-
tant because the overall success of the ICC, especially in Latin America and 
the Caribbean largely depends on how it handles the African question. The 
ICC needs to win more respect and prove that it was not set up solely to 
prosecute Africans. Otherwise, its chances of succeeding in Latin America 
and the Caribbean will be very slim. Sixteen years into its mandate, the ICC 
has been dealing with 22 cases and nine situations all of which, except for 
Georgia, involve Africans as the accused, a development that deserves to be 
interrogated.

In response, Africa stands almost united against the ICC as exemplified by 
the AU’s refusal to cooperate with the court regarding the arresting of the 
ICC’s most wanted war criminal, Sudanese President Omar Al Bashir. These 
countries reaffirmed their commitment to abide by their international legal 
obligation to arrest ICC suspects in the wake of the July 2009 AU summit’s 
decisions calling for non-cooperation in the execution of such requests. The 
AU’s official position on the ICC issue was reached at their 17th summit held 
from 30 June to 1 July  2011 in Malabo, Equatorial Guinea where African 
leaders decided to withdraw their cooperation regarding the effecting of ICC 
warrants of arrest as outlined in paragraph 6 of the Decision on the Implementa-
tion of the Assembly Decisions on the International Criminal Court. This position 
was reaffirmed by the AU when it moved its summit from Malawi to Ethiopia 
in 2012 after the latter promised to arrest al Bashir and other African leaders 
issued with arrest warrants by the ICC. As for South Africa, the al Bashir case 
resulted in its tendering a notice to withdraw from the ICC in October 2016, 
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only to withdraw its withdrawal albeit for procedural reasons with all indica-
tions that it will resubmit its intention to withdraw in due course.

While the African cases were brought before the ICC through various chan-
nels, it is the self-referrals that demonstrate Africa’s problematic relationship 
with the ICC which can be characterised as ambiguous at times and resentful at 
other times, but never as smooth. At a glance, the role played by other African 
countries in these cases challenges the allegations that Africa is being unfairly 
targeted. According to the ICC Prosecutor, Fatou Bensouda:

The DRC, Benin and Tanzania voted in favour of the UN Security Coun-
cil referral of the Darfur situation to the ICC; South Africa, Gabon and 
Nigeria voted in favour of the UN Security Council referral of the Libya 
situation to the ICC. Ivory Coast accepted the jurisdiction of the ICC and 
undertook to cooperate with the ICC. Kenya’s President Kibaki and Prime 
Minister Odinga pledged support to the Prosecutor’s independent decision 
to open an investigation into crimes in Kenya proprio motu. Most recently, 
Mali referred to the ICC the crimes occurring on its own territory since 
January 2012, and this was supported by ECOWAS.

(Bensouda, 2014, p. 1)

The words of the ICC Prosecutor attest to multiple relational complexities, 
among them intra-Africa relationships, the ICC/UNSC relationship and the 
African Union/ICC relationship. Given the multiplicity and complexities of 
the ICC/Africa relationship, it implies that there are various perspectives for 
undertaking this analysis. One of the orthodox ways is to use the liberal peace 
interpretation under which the sole focus of the ICC on Africa is interpreted 
in terms of Africa’s undemocratic rule which results in its poor human rights 
record. Another useful perspective is a purely legal one which assesses each of 
the African cases before the ICC on their individual merits minus the politi-
cal emotion. A useful tool in unpacking the ICC/Africa relationship is the 
concept of decoloniality. Coloniality is the sum of all the negative experiences 
suffered by Africa, Latin America and the Caribbean and other parts of the for-
mally colonised world in the hands of Euro-North America. These experiences 
include slave trade, imperialism, colonialism, apartheid, neo-colonialism, neo-
liberalism and lately globalisation which includes the globalisation of justice as 
actualised by the formation of the ICC in 2002. Ndlovu Gatsheni defines colo-
niality as ‘a global power structure that sustains asymmetrical power relations 
between the Euro-American World and the Global South’ (Ndlovu-Gatsheni, 
2015, p. 485). Decolonisation differs from decoloniality in that the former was 
about the removal of the coloniser from the colony back to the metropolis 
while the latter seeks to eradicate the very foundation and edifice of colonisa-
tion. Decoloniality helps us understand the constitution and modus operandi of 
the world order. As a concept, decoloniality is efficacious in unearthing, inter 
alia, canonical conundrums such as: who designed multilateral regulatory insti-
tutions and who benefits from them? Whose behaviour must be regulated and 
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whose behaviour must not? Du Sousa Santos’ abyssal lines (de Sousa Santos, 
2007) become effectual in understanding the theatre called Africa in which the 
ICC’s legal jurisprudence is being played out.

The views of African countries on the ICC fall into three categories. The 
first group, which forms the bulk of these countries, believes that the ICC is 
an imperialist project, a continuation of the subjugation of Africa by the West 
through the use of institutions such as the ICC (Mamdani, 2010a; Ndlovu-
Gatsheni, 2016). These include South Africa, Burundi, Uganda, Sudan, 
Zimbabwe (not a member), Kenya, Rwanda and Gambia. Of the 34 African 
members states to the ICC, only two, Nigeria and Senegal were completely 
opposed to Africa’s mass withdrawal from the ICC. Stated differently, of the 
132 ICC member states, 32, which is just over one quarter, wanted to leave the 
court. The second group consists of countries who believed that the court is an 
ineffective, but necessary instrument. This group includes Gabon and Senegal 
whose Justice Minister, Sidiki Kaba is also the President of the ICC’s Assembly 
of State Parties. The last group of countries was those that support the ICC 
and the work it is doing in Africa. Nigeria, Malawi and Botswana belong to 
this group. Though loose and somewhat general, this categorisation helps in 
mapping the views and attitudes of African countries towards the ICC. Based 
on political pronouncements from the AU such as the Sirte Declaration of 16 
November 2010 and the decisions by the Gambia, South Africa and Burundi 
to leave the court, it can be concluded that these precedence-setting withdraw-
als will certainly trigger more withdrawals from the court. Yet, the counter-
argument, pursued in the following section, suggests that Africa is not being 
targeted but is rather being prioritised, a situation which must be celebrated 
by those who side with the victims of human rights abuses and desire to see 
despots held to account, the argument goes.

What exactly is Africa complaining about the ICC?3

The United States is not part of the ICC for certain reasons. While the USA 
cannot be equated to the AU in terms of committing atrocities abroad uphold-
ing human rights at home, under international law, all are equal, well suppos-
edly. Why then is it admissible for the USA not to be part of the ICC and 
almost criminal for Africa to threaten to withdraw en masse? Is it because the 
USA is part of the P5 and inversely Africa is a part of the (former) colonised 
Global South?

The fallout between the International Criminal Court and the African 
Union can be pinpointed 2 June  2009 when three countries, namely, The 
Comoros, Djibouti and Senegal called on all African state parties to the Rome 
Statute to withdraw en masse from the ICC. The instigator of this move was 
the then Sudanese President Omar al-Bashir’s indictment. African countries 
did not decide to withdraw for any other reason but specifically for the indict-
ment of a sitting head-of-state. Of course, this move can be interpreted as 
self-preservation by African dictators, an argument that is hard to dismiss. The 
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official position of the African Union on this matter was pronounced in May 
of 2013 in Addis Ababa when the African Union accused the International 
Criminal Court of being racist and that the Court was set up for prosecuting 
only African cases and nothing else. It was at this summit in May 2013 that 
the African Union also announced its support for Kenya’s application to have 
the case against Kenyan President Jomo Kenyatta and his deputy William Ruto 
be left to the AU to deal with. In other words, the African Union was ask-
ing for sequencing wherein political solutions would be prioritised over legal 
solutions.

On 12 October 2013, the assembly of the African Union passed a resolution 
in which they reiterated Africa’s commitment to fighting impunity. However, 
there is a proviso that is very important for this discussion. The assembly of the 
African Union made three exceptions. First, that sitting heads of state shall not 
appear before the International Criminal Court or any other similar institution 
during the terms of office. Second, they called on the UNSC to suspend the 
case against the Kenyans based on article 16 of the Rome Statute.4 The logic 
here is that specifically article 16 allows for prioritising political stability over 
legal imperatives. If article 16 was meant to be a universal application, then 
Kenya qualified. However, if it was meant to exonerate Western countries and 
place them out of reach of the International Criminal Court, then Kenya and 
other countries of the Global South do not qualify for exemption under article 
16. The problem here is that those that determine when and how to Institute 
article 16 are heavily invested in global affairs and are in actual fact the ones 
with the greatest capability of committing atrocities. This interpretation leans 
more towards the view that article 16 can be instrumentalised by the P5 to 
exonerate their allies and client states. Article 16 is therefore illegal escape route 
for the powerful Nations of the UNSC and the global West.

The subtext of Article 16 is that Africans are not allowed to deal with their 
problems whilst the most powerful such as the United States are allowed to do 
so. Why is it then that an African human rights problem becomes a global issue 
but an American human rights abuse in Iraqi, Afghanistan and so on, remains 
an American problem? An example is the use of domestic legislation by the 
United States to outlaw the Rome statute.

The endeavour by the African Union to withdraw from the International 
Criminal Court because of the Kenyan case divided the African Union into 
two broad groups; those supporting the withdrawal of the case and those against 
it. Those in favour of the withdrawal of the case were Uganda, Ethiopia, Tan-
zania and Rwanda. Those that did not agree to the withdrawal of the charges 
against the Kenyan duo included Nigeria, Botswana, Cote d’Ivoire, Mali, The 
Gambia and Ghana.

Not surprisingly, those countries that were in favour of the withdrawal of the 
Kenyan case were basing their argument on political reasons while those that 
were in favour of the case being withdrawn were doing so from a legal per-
spective. It became a case of politics versus the law and which one has primacy 
over the other in cases where human rights would have been obviously abused.
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The solution lies in whether the justice being sought is justice for the 
dead or justice for the living. The law is very good in providing justice 
for the dead wherein accountability is instituted and those who committed 
atrocities are held to account for their behaviour. This way, those that would 
have been massacred would proverbially rest in peace as justice would have 
been served.

On the other hand, politics allows for justice for the living to be sought and 
perpetuated. It recognises the atrocities committed and deals with both the vic-
tims and the perpetrators as survivors who must forge ahead. Justice for the 
living gifts future generations a chance whilst justice for the dead allows for the 
deceased to rest in peace and hold those accountable to account. It also has a very 
strong deterrent aspect.

The African Union’s gripe with the ICC’s Rome statute

The African Union raised a number of poignant flaws with the Rome Stat-
ute which in their view incapacitated the Court from applying its mandate 
impartially. First, the African Union alleged in their letter of 29 January 2014 
that the Office of the Prosecutor outsources a key function of its office to 
unregulated and unaccountable, privately-funded NGOs and in some cases, 
to private individuals who are not accountable even to the Court itself or 
to any judicial processes. Additionally, these private service providers to the 
Office of the Prosecutor have other incentives, motives and accountabilities 
which are not known to the general public, Office of the Prosecutor and 
the ICC itself. This makes the Office of the Prosecutor open to receiving 
information that is not only manipulated or manipulatable but one which 
fits certain agenda other than that of pursuing international criminal justice. 
With privately funded NGOs getting contracts from the Office of the Pros-
ecutor, the Court becomes open to infiltration, thereby rendering its work 
aspersionable.

Second, the African Union took issue with the fact that the Court is per-
mitted to accept funding from private sources. Article 116 titled, Voluntary 
Contributions states that:

Without prejudice to article 115, the Court may receive and utilize, as 
additional funds, voluntary contributions from Governments, international 
organizations, individuals, corporations and other entities, in accordance 
with relevant criteria adopted by the Assembly of States Parties.

It was the view of the African Union that such private funding of the Court 
renders it susceptible to manipulation, hence influencing its impartiality. Even 
if the private donors do so without expecting anything in return, the fact that 
their donations make some uncomfortable is enough to reconsider the per-
missibility, efficacy and possible impact of the Court being funded by private 
donors. More so, when such private sources of funding are predominantly from 
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the West and additionally from those countries that are not members of the 
Rome statute, this creates room for innuendos and related developments which 
affect the Court’s work.

Third, the African Union pointed out that the Court was wrongly grounded 
in principles of humanitarian law instead of criminal law. In addition to this 
problematic jurisprudential grounding, the Court is also the one that inves-
tigates and judges criminal cases that fall within its jurisdiction. This view is 
based on the Rome Statute’s emphasis on genocides (article 6), crimes against 
humanity (article 7) and war crimes (article 8) at the expense of other equally 
devastating crimes such as economic sanctions as witnessed in Iran, Zimba-
bwe, Cuba and Venezuela and collective punishment as witnessed in Palestine, 
Afghanistan, Syria, Libya and Iraqi.

Fourth, the issue of the power dynamics between the UNSC and the Court 
creates a lot of problems, especially where the interest of a member or members 
of the P5 is involved. The Court runs not only the risk of being ignored by the 
UN Security Council permanent members, but it also risks being antagonised 
as was the case with the then prosecutor Fatou Bensouda who was threatened 
with arrest by the United States under Donald Trump’s administration. Being 
a political organisation, the UNSC, especially its five permanent members will 
always interact with the Court in a realistic manner, i.e. one which actualises 
their national interests.

Fifth, the UNSC was granted exclusive prosecutorial rights as they can refer 
any country to the ICC Prosecutor (Article 13(b)). This amounts to political 
interference of the Court by a political organisation, the UNSC. Given that 
the five permanent members of the UNSC do not include an African country, 
Africa (and the Global South) was robbed of an opportunity of exercising polit-
ical influence into the Court just like other parts of the world have through 
their P5 preventatives. This makes Africa’s political interest at the Court and 
open cheque which any one of the P5 can seize and exploit. With no P5 pro-
tections, Africa is prone not only to targeting by the ICC but even to jurispru-
dential experimentation.

Sixth, the ICC is guilty of carrying out all prosecutorial legal functions 
on its own; it initiates cases (the complainant), investigates, prosecutes and 
judges all by itself. On 29 January 2014, the Office of the Prosecutor out-
sources a key function. Without the proverbial checks and balances legal 
political or otherwise, the International Criminal Court remains highly 
unaccountable to any other institution other than the weak state parties to 
the Rome statute.

Lastly, and most importantly, the Court is not accountable to any public 
entity in Africa or elsewhere. This places the ICC out of reach of the public 
that it is meant to serve. Without any public accountability mechanisms and 
institutions, the ICC remains susceptible to abuse by the most powerful institu-
tions, donors and countries in the world leaving the weak and the vulnerable 
especially in the Global South exposed to the realities of real power politics in 
international relations.
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But what are those who are in fair of the ‘targeting’ of Africa by the ICC 
stating? I will explore the counter-argument to the view that Africa is receiving 
the proverbial thick end of the international criminal justice regime.

Of despots and cry-babies

It can be argued that the allegations that the ICC targets Africa lacks merit 
if one considers the circumstances under which the contentious cases were 
brought before the court. The ICC’s heavy workload in Africa need not be 
exploited by the detractors of the court as a sign of bias (M du Plessis & Louw, 
2011). Three of the seven situations under investigation by the ICC involv-
ing the DRC, Uganda and the CAR were self-referrals, thereby defeating the 
claim for victimisation. According to the ICC Prosecutor, who is an Afri-
can, the unfair targeting of Africa must be viewed as a positive step by Africa 
which took its responsibility for international justice seriously by being part 
of the ICC (Max du Plessis, 2008, p.  24). Only two situations, Kenya and 
Ivory Coast, were opened at the insistence of the Prosecutor (Akhavan, 2005, 
p.  646). Sudan (du Plessis et  al., 2017) and Libya (UNSC Resolution 1593 
(2005)) were UNSC referrals. The same can be said about the ICC’s predeces-
sors, the International Criminal Tribunal for Rwanda (ICTR) and the Special 
Court for Sierra Leone. These were established by the UNSC at the request of 
Rwanda and by Sierra Leone, respectively, to the UN to help deal with impu-
nity in those countries.

In the case of Ivory Coast, although it was then not a member of the ICC, it 
is the accused, Laurent Gbagbo who accepted ICC jurisdiction in April 2003 
when he was the leader of the country as provided under the provisions of 
Article 12 (3) of the Rome Statute. The fact that he was the first Ivorian to 
be charged under the laws that he had assented need not be interpreted as vic-
timisation. It can be argued that Gbagbo accepted the ICC jurisdiction as part 
of his political strategy of using his power as head of state to refer his political 
opponents to The Hague. Of course, the strategy backfired, and he is the one 
who ended up at The Hague.

Another call for the ICC to act in Africa came from the West African 
regional bloc, Economic Community for West African States (ECOWAS), 
who mandated six of their member states to act on behalf of the regional group 
in resolving the Mali crisis. The group called for the ICC to investigate alleged 
war crimes in Northern Mali (ICC website).5 This was in a statement issued by 
the ECOWAS Contact Group at the end of a summit on the Malian crisis held 
in July 2012. The ECOWAS Group requested the ICC to initiate the necessary 
enquiries in order to identify the perpetrators of these war crimes and to initi-
ate the necessary legal proceedings against them. According to those in favour 
of the work of the ICC in Africa, this cannot be labelled as victimisation.

The number of African cases at the ICC can be taken as a manifestation of 
Africa’s commitment to end impunity. This view takes the alleged targeting of 
Africa as a victory for victims of human rights violations in Africa. In any case, 
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the ICC cannot be accused of unfairly targeting Africa because it is not the 
court of first resort. The principle of complementarity provides that the ICC 
can only issue warrants of arrest for cases in which there is unwillingness or ina-
bility to prosecute (Article 17(b)). In fact, the ICC was criticised for its lack of 
action in cases where alleged human rights abuses had occurred. These include 
the atrocities committed by Israel in Gaza in the three-week 2008–2009 war, 
the atrocities committed by President Assad in Syria and the Georgia South 
Ossetia war of 2008. This type of criticism where the ICC is attacked for the 
failure of the UNSC to secure investigations for Russia, Israel and Syria among 
others must be levelled against the UNSC and not the ICC, the argument goes.

While the will to prosecute may exist within the domestic judiciaries of 
most post-conflict African countries, it is the ability to prosecute that is often 
lacking due to several reasons. This is the case in most conflict and post-conflict 
African states where the judiciary systems will need reform before they can 
fully perform their duties. In the case of Kenya, the Kenyan-owned/Kenyan-
led processes failed because of internal bickering and politicking which resulted 
in the parliament failing to pass the necessary laws enabling the creation of the 
Special Tribunal thus giving the ICC jurisdiction. It can also be argued that 
to claim that the ICC targeted Africa is tantamount to arguing that the cases 
before the court are all frivolous and unfounded. Since the ICC is not the court 
of first resort, most African cases end up at the ICC owing to the weak state 
of Africa’s domestic judiciary systems. In this regard, the best way Africa can 
avoid being ‘targeted’ is by strengthening local courts so that African countries 
will not have to turn to the ICC. Stated differently, a more effective way that 
African governments can use to avoid being ‘targeted’ is by improving their 
human rights record.

One way of reducing human rights abuses in Africa is by making leaders 
accountable to superior deities and gods that they are familiar with, whom 
they fear, respect and at times worship.6 Thus, instead of using the coloni-
ally inherited legal system of swearing by the Holy Bible or the Quran when 
assuming office, they can be made to swear by a god or deity they are familiar 
with. This way, African despots can be forced to respect human rights fearing 
punishment from their own gods and deities. The counter-argument is the 
question of what then happens to bona fide Christians and Moslems who are 
‘genuine despots’?

The ICC is not singling out Africa; instead, this undesired position comes 
automatically with being an undemocratic member of the international politi-
cal system. This position was made clear in a speech, The Doctrine of The Inter-
national Community, delivered in Chicago on 22 April  1999 by Tony Blair. 
Blair argued that the international system had to change and that the United 
Kingdom and its western allies would henceforth act in ending conflicts and 
preserving human rights in other countries, thereby making themselves (the 
West) secure (Fairclough, 2005). To those who support this view, this makes 
sense, given the fact that the ICC is an institution without the machinery to 
enforce its writ. Economically and militarily weak African countries living on 
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western aid do not possess the ability to aid the ICC in enforcing its decisions 
and the best they can do is to improve on their human rights record.

Regarding the instrumentalisation of the ICC by Africa leaders, it must 
be stressed that African leaders stand guilty of selectively supporting the ICC 
when they use it as an instrument to reign in rebel leaders as demonstrated by 
ECOWAS’ call to the ICC to indict Malian rebels. However, they sing a dif-
ferent tune when the same court tries to arrest one of their own. The reality is 
that while the ICC can be used in dealing with rebel leaders, it can also be used 
to bring to justice sitting Presidents, something that African leaders vehemently 
oppose. Former Chief Prosecutor at the ICTY and the ICTR Justice Richard 
Goldstone noted the huge discrepancy between African leaders’ silence when 
the ICC prosecutes former rebel leaders and the political opponents of national 
governments, and their loud protests against proceedings directed at a fellow 
president. For Goldstone, the ICC is not a court of convenience to be sup-
ported only when it is politically expedient, but a court that tries human rights 
abuses (Klein, 2011).

Those who argue that the ICC is targeting Africa can be viewed as guilty 
of siding with perpetrators of gross violations of human rights instead of cel-
ebrating the fact that African victims are getting accountability and justice. In 
the same vein, places that are not being ‘targeted’ miss out on a chance to get 
accountability and justice. These places include Iraq, Pakistan, Afghanistan, 
Israel, and Palestine. This view is shared by former UN Secretary General 
Kofi Annan (2013), who acknowledged the targeting of Africa by the ICC, 
but instead looked at it as a positive development. While giving a keynote 
address at the University of Western Cape to mark the 82nd birthday of the 
late Archbishop Desmond Tutu, Annan posited that it was time to begin asking 
why African leaders should not celebrate this focus on African victims. Annan 
further questioned whether the lack of prosecutions in other parts of the world 
justifies ceasing prosecutions in Africa. He noted:

I am surprised to hear critics ask whether the pursuit of justice might 
obstruct the search for peace. Justice is not an impediment to peace but a 
partner. In adopting the Rome Statute, the international community cou-
rageously tipped the balance away from impunity in favour of justice. I was 
proud that so many African countries, where judicial systems are weak and 
divisions run deep, provided such strong support for the Court. I am there-
fore concerned by recent efforts to portray the Court as targeting Africa. 
I know this is not the case. . . . It is the culture of impunity and individuals 
who are on trial at the ICC, not Africa.

(Annan, 2013)

South Africa’s then Chief Justice Sandile Ngcobo (quoted in Laurence, 2010) 
expressed a similar interpretation of the debate, stating that abuses committed 
in Sub-Saharan Africa were among the most serious and that the ICC’s cri-
teria for the selection of cases were certainly legitimate. He characterised the 
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allegations as ‘troubling but largely unfounded’. Addressing a conference at the 
University of the Witwatersrand on the future of the international justice sys-
tem Ngcobo was of the opinion that ‘abuses in sub-Africa (sic) ranked with the 
most serious in the world and intervention was thus in the interests of inter-
national criminal justice’ (Laurence, 2010). The other reason why Africans, 
especially war victims, believe that Africa is being targeted emanates from the 
misunderstood role of the ICC by victims. For example, in Northern Uganda’s 
Kitgum District, a community leader from one of the war-ravaged villages 
in Acholiland noted that victims expected the ICC to compensate them and 
return them to their homes after the atrocities committed by both the Lord 
Resistance Army and the Ugandan state.7 When that did not happen, they 
became hostile to the ICC. What that key informant interview revealed is that 
the ICC is in urgent need to clarify its role if it is to appeal to victims in Africa.

Notwithstanding the aforementioned, there are those who are opposed 
to the ICC, primarily on the grounds that it is unfairly targeting Africa to 
the point of victimisation. This phenomenon is called coloniality of power  
(Quijano, 2000). This is a situation in which the international justice system is 
bifurcated, deliberately designed and implemented in such a way that it ensures 
that Africa remains trapped in the colonial matrices of subjectivity and subjuga-
tion through the use of pseudo-legal institutions that masquerade as courts of 
law (Ndlovu-Gatsheni, 2014, p. 193).

The reality of the ICC’s expansion beyond Africa

Another counter-argument to the view that the ICC targets Africa is that the 
International Criminal Court has since expanded its work beyond Africa. It 
opened investigations in five other geographies beyond Africa. First, it opened 
a case in the Republic of The Philippines, these focus on alleged crimes which 
were committed by President Rodrigo Duterte and these include but are not 
limited to crimes against humanity and murder committed in The Philippines 
between 1 November 2011 and 16 March 2019. This was in the context of 
President Rodrigo Duterte’s war on drugs campaign.

Second, the ICC opened investigations in Afghanistan and these focus on 
the alleged crimes against humanity and war crimes that were committed by 
various parties to the conflict in Afghanistan since 1 May 2003.

Third, the ICC opened investigations in Bangladesh and Myanmar, and 
these are focusing on the crimes allegedly committed against the Muslim  
Rohingya population. These crimes include but are not limited to crimes 
against humanity such as deportation and persecution which were perpetrated 
during the period encompassing 2016 and 2017 during the waves of violence 
that allegedly took place in Rakhine State in the territory of Myanmar.

Fourth, the Court also opened investigations for crimes allegedly commit-
ted in the State of Palestine. This followed the pre-chamber trial decision of 
5 February 2021 that the court could exercise its criminal jurisdiction in the 
Palestinian case. This means that the ICC has jurisdiction over Gaza, the West 
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Bank and East Jerusalem and by implication, that the crimes allegedly com-
mitted by the Israeli Defence Forces (IDF) can now be brought before the 
International Criminal Court.

Fifth, the court opened investigations in Georgia on 27 January 2016 through 
the Office of the Prosecutor’s proprio motu powers. The investigation in Georgia 
centres around the international armed conflict between 1 July 2008 and 10 
October of the same year around in and around South Ossetia.

Of the current 15 active cases being worked on by the International Crimi-
nal Court, five of them are non-African, thereby giving credence to the view 
that the International Criminal Court does not target Africa as it has expanded 
its work to other parts of the world.

However, a closer analysis of those five cases where the ICC has started 
investigations reveals that they are, one way or the other, perfect candidates for 
the Court to appear to be spreading its application beyond Africa. These are 
the cases that the P5 does not mind being brought before the Court for reasons 
I will outline later. The crimes committed in Georgia were mostly allegedly 
committed by the Russians a sworn enemy of the West who must be punished 
at any available opportunity. As for Bangladesh and Myanmar, this gives the 
Court an opportunity to showcase its supposed impartiality by incorporating 
these weak countries which do not have any allies at the P5 level.

The investigations in the Philippines are meant to reduce the unconvention-
ality, virility and perceived arrogance of its President Rodrigo Duterte. This 
is also another opportunity for the International Criminal Court to exhibit 
its widening jurisdiction by going after Rodrigo Duterte who had caused a 
lot of problems for the United States, China and some of their allies. Having 
been viewed as a very arrogant, errand and very unorthodox, bringing Duterte 
before the ICC is one way of clipping his proverbial wings.

As for Afghanistan and Palestine, it is obvious that P5 members will block 
any investigations that implicate them or their strong ally Israel. These cases 
were opened for window dressing purposes and will not go any further than 
they have reached so far. There is no way in which the USA, France and the 
UK will allow themselves to be investigated and possibly found guilty of crimes 
committed in Afghanistan. Neither will they allow Israel to be investigated for 
the crimes it allegedly committed in Palestine.

By any (legal) means necessary

That Africa is the ICC’s favourite ‘customer’ is undeniable. The ICC was 
described as a Western court to try African crimes with radicals naming the 
ICC, the International Criminal Court for Africa. Among these discerners is 
Mahmood Mamdani who noted that:

The fact of mutual accommodation between the world’s only superpower 
and an international institution struggling to get its bearings is clear if we 
consider the four countries whereby [by 2009] the ICC had launched its 
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investigations: Sudan, Central African Republic, Uganda, and D R Congo. 
All . . . are places where the US has no objection to the course charted by 
the ICC investigations. . . . The ICC’s attempted accommodation with the 
powers that be has changed the international face of the Court. Its name 
notwithstanding, the ICC is rapidly turning into a Western court to try 
African crimes against humanity. Even then, its approach is selective: it 
targets governments that are adversaries of the US and ignores US allies, 
effectively conferring impunity on them.

(Mamdani, 2010b, p. 61)

The aforementioned also points to the ICC’s troubles with trying to replace 
politics with the law, i.e. what can be termed political legalism. While it 
appears to be common logic that political problems need political solutions 
and not legal solutions, once a political problem has been labelled as a crime 
against humanity, the matter ceases to be a political problem but a legal issue. 
One where the rhetorical international community is enraged, and interna-
tional criminal justice perused. While this will be playing out, the communi-
ties in which the atrocities occurred will be continuing to experience the same 
political problems which continue to grow unresolved as attention will be 
on the legal and not political aspects and solutions to the problem. Mamdani 
continued:

In Uganda, for example, where nearly a million people have been forci-
bly displaced in the throes of a government-executed counterinsurgency, 
the ICC has charged only the leadership of the LRA but not the pro-
United Sates government. In Sudan, too, the ICC has charged officials of 
the Sudan government for what the U.N. Commission on Darfur alleged 
were “crimes against humanity” but not leaders of rebel movements for 
what the same commission alleged were “war crimes.” In Congo, the ICC 
has remained mum about the links between the armies of Uganda and 
Rwanda – both pro – United States – and the ethnic militias that have 
been at the heart of the slaughter of civilians. The ICC’s defense is that it 
used the principle of gravity in deciding whom to charge.

(Mamdani, 2009, pp. 283–284)

This does not present the ICC as an impartial international justice institution, 
but rather one which is a willing instrument of major powers in pursuing and 
attaining their national interests. Those who consciously support the Africani-
sation of the ICC base their views on the belief that Africa is a perennially cha-
otic continent akin to Thomas Hobbes’ state of nature in which life is brutal, 
barbaric, short and nasty. As such, the argument goes, Africa is still in need of 
civilisation and is therefore a legitimate theatre of the ICC to develop its juris-
prudence. Such arguments supporting the ICC’s work in Africa are guilty of 
arguing from a colonial positionality that sees Africa as a problem to be solved 
using western benevolence and intelligence.
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This view is best represented by Rwandan President, Paul Kagame who in 
a radio interview on 31 July 2008, dismissed the ICC saying it was made for 
Africans and poor countries and that Rwanda will not be part of colonial-
ism, slavery and imperialism (Roth, 2014). Kagame’s views were given weight 
by former British Foreign Affairs Minister, the late Robin Cook who was 
unapologetic about this perception. In a widely quoted interview with Jon  
Holbrook (quoted in David, 2014, p. 66), he stated that, ‘If I may say so, this 
is not a court to bring to book Prime Ministers of United Kingdom or the 
Presidents of the United States’.

From the earlier sentiments, it can be concluded that such explicit views 
by high-ranking officials of a powerful western nation contradict the views 
that the ICC is a global impartial court. Odero (2011, p. 155) alleges that the 
ICC’s cases were limited to Africa because of geopolitical pressures, either out 
of a desire to avoid confrontation with major powers or as a tool of Western 
foreign policies. Similar sentiments were expressed by the then President of the 
AU Commission Jean Ping when he addressed a news conference at the AU 
summit in Addis Ababa in January 2011. Ping categorically stated that the ICC 
always targeted Africans. He queried why nothing happened to those respon-
sible for human rights abuses in Gaza, Iraqi, Argentina, Sri Lanka, Myanmar, 
Colombia or the Caucasus. Ping concluded that the ICC has double standards, 
asserting at the AU Summit of February 2009 in Addis Ababa that ‘we think 
there is a problem with the ICC targeting only Africans, as if Africa has been a 
place to experiment with their ideas’ (quoted in David, 2014, p. 151).

Regimes that enjoy western support such as Museveni’s Uganda have not 
been referred to the ICC especially for its invasion of the DRC in 1990 
(Okowa, 2006, p. 744). This attests to the view that the ICC is a creature of 
politics rather than justice. However, it can also be argued that many anti-west 
African leaders with ghastly human rights abuse records also tend to criticise 
the ICC as being a colonial instrument. Zimbabwe’s late President Robert 
Mugabe is an apt example of such leaders who opportunistically criticise the 
ICC and present themselves as victims of western imperialism, yet they will be 
despots and tyrannies at home.

Besides Rwanda’s Kagame, Mugabe also castigated the ICC. Addressing the 
UN General Assembly in September 2011, Mugabe labelled the ICC a blind 
kangaroo court with no jurisdiction over Zimbabwe just as it has no jurisdic-
tion over the United States. He observed that the ICC turned a blind eye to 
the human rights violations committed by western nations under the guise of 
NATO. Mugabe (quoted in The United Nations UN News, 2011, Septem-
ber 23) reiterated that:

the leaders of the powerful western states guilty of international crimes like 
[George] Bush and [Tony] Blair, are routinely given the blind eye. Such 
blatant selective application of [international] justice eroded the credibility 
of the ICC on the African continent.



Is the ICC unfairly targeting Africa? 83

Since the Rome Statute does not include geography as part of its prosecution 
criteria, what then explains the fact that 100% of those under ICC prosecu-
tion are Africans, more so in a world awash with war criminals? Until a non-
African, or better still, a person from the western nations is prosecuted, the 
ICC will retain the label that it targets Africa. More evidence that the ICC 
targets Africa can be found in its case selection criterion which is open to 
manipulation especially by powerful nations. Great power politics lies at the 
root of the ICC’s flawed case selection criteria in which a political organisa-
tion (the UNSC) has control over a legal entity (the ICC). This annihilated 
the separation of powers which is necessary for checks and balances to occur. 
Additionally, and as contended by Clark (2007, pp. 765–837), the design of the 
ICC case selection criterion leaves room for manipulation as the Prosecutor is 
allowed too much discretion. From Clark’s argument, it can be deduced that 
the selection criterion was so loose that its existence amounts to non-existence. 
This led to Africa being used as a guinea pig, with the Prosecutor being too 
selective against Africa when it comes to arresting, indicting and prosecut-
ing perpetrators of war crimes and crimes against humanity. This argument 
responds to Africa’s self-referrals which have been largely politicised by the 
referring countries such as Uganda which aimed to reign in the LRA while 
downplaying state-led atrocities.

ICC’s three centres of power and accountability

In principle, the ICC is accountable to the state parties. In practice, the UNSC 
has a bigger influence on the court than the state parties. This dotted line of 
accountability is drawn from Chapter 5, Article 24(1) of the UN charter. It 
states that:

In order to ensure prompt and effective action by the UN, its Members 
confer on the Security Council primary responsibility for the mainte-
nance of international peace and security and agree that in carrying out 
its duties under this responsibility the Security Council acts on their 
behalf.

A third and finer line of accountability, yet equally strong is that ascribed to 
the funders, most of whom are UNSC members. This creates a dilemma of 
accountability at the ICC, more so when the three power centres (the UNSC, 
ICC state parties and the funders of the ICC) are in conflict or hold diver-
gent views on a matter. African State parties to the ICC, for example, pre-
fer sequencing when it comes to dealing with African problems, whereas the 
UNSC prefers criminalising the respective heads of states accused of commit-
ting international crimes.

Massive atrocities have been committed elsewhere under the nose of 
the ICC, yet it remained inactive, only to regain its voice where Africa is 
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concerned. There are many cases that have been ignored by the Prosecutor 
including, but not limited to the 2008 case in which the UN reported that 
US, NATO and Afghan forces were responsible for over 828 civilian deaths 
in Afghanistan (Miller, 2010, p. 174). Most of these were the result of US and 
NATO air strikes. This can be juxtaposed against the death of 157 protesters 
during a demonstration in Guinea Conakry (CBC News, 2009, September 29) 
which is the subject of an official ICC investigation. Whilst the death of 157 
protestors is regrettable and not condonable, the death of 828 Afghan civilians 
is also condemnable and worth the ICC’s attention.

In the next brief sections, I explore some of the nuances of the ICC-Africa 
acrimony starting with the view that the ICC was designed deliberately with 
loopholes and hence open to political manipulation and instrumentation. I will 
use the example of Uganda to illustrate this view.

Instrumentalisation of the ICC

One of the greatest challenges facing the ICC/Africa relations stems from the 
perceived instrumentalisation of the ICC, especially by major western coun-
tries and their allies. There are several reasons why the ICC is open to inter-
national political instrumentalisation. First, there are the deliberately flexible 
and undefined concepts in the international criminal justice system such as the 
Responsibility to Protect (R2P), the international community and humanitar-
ian intervention which are open to interpretation, contestation and instru-
mentalisation because of their vagueness and lack of objective criteria. To that 
effect, the ICC has proved itself to be a willing and useful tool in the American 
foreign policy arsenal, especially in Uganda and Sudan. This was done, for 
example, by aligning itself with the Ugandan government in pursuit of the 
LRA rebels, and then using the UNSC, a political entity, to bring in the ICC 
to selectively prosecute the LRA rebels and by default declaring the Uganda 
People’s Defence Force (UPDF), previously known as the National Resistance 
Army innocent despite their well documents atrocities. According to Human 
Rights Watch, the UPDF committed atrocities in Lira, Cwero and Awach 
camps of the Gulu district (Human Rights Watch, 2005). What the interna-
tional justice system simply did was twofold: (1) it legitimised the Ugandan 
government’s atrocities and (2) it allowed a non-ICC member to determine 
how the ICC operates. In Libya, the stoic enthusiasm with which the ICC 
launched the case speaks volumes about the extent to which it has allowed 
itself to be abused. The speed and manner with which the prosecutor launched 
this case also betray the ICC’s willingness to be instrumentalised as part of the 
UNSC politics.

The argument by the Office of the Prosecutor in seemingly exanimating the 
UPDF from its atrocities is that the ICC applied the test of gravity and con-
cluded that the LRA were more culpable than the UPDF. The fact which the 
ICC missed is that the victims of these atrocities want all those culpable to be 
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brought to account with no regard to what the ICC may view as less gravitas 
crimes. Moreno-Ocampo wrote:

In Uganda, the criterion for selection of the first case was gravity. We 
analysed the gravity of all crimes in Northern Uganda committed by all 
groups – the LRA, the UPDF and other forces. Our investigations indi-
cated that the crimes committed by the LRA were of dramatically higher 
gravity. We therefore started with an investigation of the LRA.

(Moreno-Ocampo, 2005, p. 7)

Hence, linked to the earlier, the other gripe which the AU has with the ICC 
is that the Court is selective in determining what constitutes gravity and when 
and how to determine the gravitas of a case. The victims are not part of the 
stakeholders in determining the gravity of the case. This resonates with the 
argument by the USA that without the jury systems and external checks and 
balances, the ICC will be a problematic institution of which the USA will not 
bring a single of its citizens under its jurisdiction.

The use of gravity to determine case severity

One mechanism used by the ICC through the Office of the Prosecutor to 
target Africa is the use of loosely formulated provisions in the Rome Statute. 
One of these formulations is the use of gravity to determine the seriousness of a 
crime. The Statute requires that the Prosecutor consider the ‘gravity’ of a case as 
enshrined in Articles 17 and 53. This is despite the fact that the actual meaning 
of the term is mysteriously not made clear in any of the ICC’s founding texts. 
Former Prosecutor Luis Moreno-Ocampo (2002–2012) adopted what can be 
characterised as a broad interpretation of ‘gravity’ (DeGuzman, 2009, 2013; 
Kurth, 2013; SaCouto & Cleary, 2008). In his Informal meeting of Legal Advisors 
of Ministries of Foreign Affairs New York, 24 October 2005, Ocampo wrote:

Among the most important of these criteria is gravity. We are currently 
in the process of refining our methodologies for assessing gravity. In par-
ticular, there are several factors that must be considered. The most obvious 
of these is the number of persons killed – as this tends to be the most reli-
ably reported. However, we will not necessarily limit our investigations to 
situations where killing has been the predominant crime. We also look at 
number of victims of other crimes, especially crimes against physical integrity. 
The impact of the crimes is another important factor.

(Moreno-Ocampo, 2005, p. 6) [emphasis original]

The parameters that were set by the then prosecutor such as the number of 
persons killed, the victims of the crimes and the impact of the crimes are too 
broad to constitute any meaningful and restrictive criteria for determining the 
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gravity of an international crime. This clarification actually adds to the confu-
sion regarding what exactly constitutes gravity before the International Crimi-
nal Court. The Prosecutor had to set these parameters because the notion of 
gravity is not defined in either the Rome Statute or the Rules of Procedure 
and Evidence. This leaves the notion as a grey area in the work of the ICC. In 
principle a broad interpretation as adopted by Moreno-Ocampo considers sev-
eral factors such as, but not limited to, the number of victims, the nature of the 
crimes alleged and their ‘impact’ both locally and internationally (Stegmiller, 
2009, pp. 550–551). It does not surprise those opposed to the ICC’s biased 
operations in Africa that the 14 deaths of AU peacekeepers, while regretted, 
warranted the issuance of a warrant of arrest while that of estimated 600,000 
civilians in Colombia does not. When presented in the form of a question, this 
problem can be posed as: how does one compare an attack on peacekeepers to 
genocide? The net effect of this ambiguity is that while the rest of the world 
will remain as ‘situations’ before the ICC, African cases rapidly accelerate from 
‘situation’ to ‘case’ with most starting as straight cases.

The notion of selectivity within international criminal justice is traceable to 
the days of the ad hoc tribunals. Richard Goldstone pinpointed this selectivity 
when he stated that:

The problem with the UNSC is that it says no in the case of Cambodia, 
Mozambique, Iraq, and other places where terrible war crimes have been 
committed, but yes in the case of Yugoslavia and Rwanda. It is notewor-
thy that no ad hoc tribunals would ever be established to investigate war 
crimes committed by any of the five permanent members of the United 
Nations Security Council or those nations these powerful states might 
wish to protect.

(Imoedemhe, 2015, p. 80)

The views expressed by Richard Goldstone, basically that the P5 are beyond 
any international criminal justice system and hence can perpetrate human 
rights abuses with impunity are now hard to dispute given the role of the USA, 
UK and their NATO allies in Afghanistan, Iraqi, Syria and Libya.

Selectivity within selectivity

The ICC is also guilty of what can be termed selectivity within selectivity. 
Even in cases where Africa has been unfairly targeted, there is also blatant 
selectivity of investigation. The Ugandan case illustrates this point. The Ugan-
dan government is not being investigated despite evidence of its involvement 
in human rights abuses in Northern Uganda committed in their pursuit of the 
LRA (Akhavan, 2005, p. 404). This adds partisanship on top of selectivity. In 
2005, Uganda was found guilty of massacring civilians, invading, and plunder-
ing the resources of the DRC by the International Court of Justice (ICJ), yet 
the ICC took no notice of this case. In spite of the overwhelming evidence 
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from the ICJ, the ICC ignored the crimes committed by the Ugandan authori-
ties in DRC and instead indicted Thomas Lubanga for recruiting child soldiers 
(Schabas, 2008, p. 737).

The role of great power politics in selectivity within the ICC’s case selec-
tion is undeniable as exemplified by the Ivorian case. In April 2003, President 
Laurent Gbagbo submitted a declaration of self-referral to the ICC accepting 
ICC jurisdiction (Akhavan, 2009). His government invited the ICC to open 
investigations into ‘grave abuses’ allegedly committed by now President Ouat-
tara supporters, the rebel group Forces Nouvelles (Englebert  & Tull, 2008, 
pp.  126–127; Hoile, 2014, pp.  335–336). The ICC visited Ivory Coast but 
took no further action pertaining to the requested investigations. In 2010, after 
President Ouattara, a former World Bank technocrat was sworn into office, he 
re-invited the ICC and called on the Court to investigate alleged crimes com-
mitted in the post-election period by his rival Gbagbo. The ICC was more 
than keen not only to open investigations but also to incarcerate Gbagbo. Presi-
dent Alassane Ouattara’s government referred the Côte d’Ivoire situation and 
surrendered Gbagbo to the ICC in 2011, before Côte d’Ivoire became a state 
party in 2013 (Heller, 2015). This amounts to victor’s justice par excellence and 
not impartiality, no matter how it is interpreted.

Africa and other economically poor nations without strong allies in the 
UNSC feel targeted because the Rome Statute has loopholes that can be uti-
lised to provide an escape route for those accused of serious crimes but with 
clout in the UNSC. These include Israel which enjoys strong ties with the 
United States and Britain and Syria, which is a strong Russian ally. African 
countries got UNSC referrals owing to their reduced utility post the cold war 
on top of their political and economic weakness. Selective referrals and the 
alleged coercion of non-members to submit themselves to the ICC have been 
criticised by both India and Zimbabwe with India stating officially that the 
power to bind non-state members to any international treaty is not a power 
given to the UNSC by the UN charter. Under the Law of Treaties (Article 34 
of the 1969 Vienna Convention), no state can be forced to accede to a treaty 
or be bound by the provisions of a treaty it has not accepted.

The Sudan case becomes an interesting example in this regard. Of specific 
interest, here are the provocations which were aroused in Africa by the issuing 
of the warrant of arrest for al Bashir. Many believe that al Bashir was entitled 
to immunity as a sitting head of state (Gaeta, 2009). The AU, at the Febru-
ary 2009 summit in Addis Ababa, Ethiopia, expressed concern over the ICC 
prosecutor’s intention to seek the warrant when political negotiations were 
ongoing (AU Assembly, 2009). The AU sought to have the UNSC, which had 
referred to the case, halt the issuing of the warrant, thereby giving dialogue a 
chance (Akande, 2004). Besides undermining the then ongoing peace talks, 
the warrant risked irking supporters of al Bashir, thereby further compromising 
Sudan’s fragile political stability (Imoedemhe, 2015, p. 89). The UNSC failed 
to agree with the AU’s proposal for sequencing preferring to proceed with 
efforts to arrest al Bashir (ICC, 2005, June 6). The peak of the AU’s response 
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was a decision in Sirte, Libya on 3 July 2009 when the Fifth Ordinary Session 
of the AU Assembly resolved that:

because the request by the African Union has never been acted upon, 
the AU Member States shall not cooperate pursuant to the provisions of 
Article 98 of the Rome Statute of the ICC relating to immunities, for the 
arrest and surrender of President Omar El Bashir of The Sudan.

(African Union, Sirte Resolution of the African Union, 2011)

These views can be summarised by quoting the words of Geis and Mundt 
(2009), who posited that:

although the ICC was established as an impartial arbiter of international 
justice, both the timing and nature of its indictments issued to date sug-
gest that the intervention of the ICC in situations of on-going conflict is 
influenced by broader external factors.

(Geis & Mundt, 2009, p. 13)

As noted in the formative sections of this book, timing in both politics and law 
is important as it predetermines the outcome of the case. The politics of which 
time frame to choose when investigating atrocities and when to instigate an 
indictment against those alleged to have committed atrocities especially in cases 
of ongoing conflicts is more of politics than law. If it is more of politics than 
law, it follows that the most powerful usually determines the timing of many 
events and processes that occur in the international criminal justice arena. This 
provides an important learning opportunity for the global South especially, but 
not limited to Latin America and the Caribbean.

Lessons from Africa for Latin America and the Caribbean

Whether by design or otherwise, the ICC is abusing Africa, and this presents 
fundamental lessons for Latin America and the Caribbean countries, severally 
and jointly. While the purpose of the ICC as an institution for establishing 
and maintaining international justice is noble, the implications of the way it 
operates are tantamount to abusing Africa. This creates stigma attached to 
the ICC which needs serious and urgent attention from both parties. The 
destigmatisation of the ICC will benefit both the ICC and Africa, but mostly 
African victims of gross human rights abuse. If the situation is not normal-
ised, negative externalities will continue to accrue to victims who assume 
the position of the proverbial suffering grass when elephants fight. For many 
Africans, the ICC will continue to be perceived as a court experimenting in 
Africa and on Africans using a western legal mode of international justice 
whose initial shortcomings reside in its stillbirth and are epitomised in its 
flawed Statute. The following lessons can be drawn from the targeting of 
Africa by the ICC.
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The first lesson is that the OAS needs to adopt a united stand in favour of or 
against the ICC. A fragmented approach to the court in Africa includes three 
camps – two in favour of the ICC and one against it. Of the two camps in 
favour of the ICC, one believes the court is doing a great job, while the other 
believes it is a noble cause being wrongly implemented. The final group of 
countries are completely against the ICC and are on the verge of withdrawing. 
Such a fragmented approach will weaken the resolve of the OAS as in Africa.

The second lesson is to develop continental international justice mecha-
nism capabilities, hence reducing reliance on the ICC. The delayed opera-
tionalisation of the African Court of Human and Peoples’ Rights (AfCHPR) 
presents key lessons for the Inter-American Court of Human Rights and the 
Inter-American Commission on Human Rights. The main lesson is that the 
court needs to have an avenue for individual victims to directly bring cases 
before the court or the Commission. Second, the InterAmerican Court needs 
to trim its procedures and make it less judicious so that it appeals to more 
victims of human rights abuses. The AfCHPR lacks jurisdiction to try ICC-
related crimes, hence the decision to add a third chamber to deal with inter-
national crimes (Murungu, 2011). The inclusion of article 46 A Bis, which 
grants immunity to African heads of state, remains a contentious issue, one 
which renders the involvement of the ICC in Africa a continued necessity.8 
The Inter-American Court also needs to initiate negotiations with the ICC 
on matters that they object to about the ICC’s operations pre-emptively, and 
not reactively.

There is also a lesson to the Inter-American court in that it needs to align its 
justice mechanisms to the Rome Statute. This will make it easy for the three 
levels of criminal to be aligned, i.e. the national courts, the Inter-American 
Court, and the ICC. This was the ICC Principle of Complementarity that will 
be easy to operationalise. Friction between these three layers of the interna-
tional criminal justice systems will be greatly reduced if the national legislations 
and regional courts are intra vires the ICC.

The ICC needs to undertake a serious introspection in order to come up 
with a plan of action to sell itself to Africa first and then to the rest of the 
world, especially to Latina America and the Caribbean. The ICC can remedy 
the situation by taking a number of practical steps towards the normalisation of 
its realisations with Africa. One such move is the opening of regional liaison 
offices like those planned for Addis Ababa. Hopefully, the physical presence of 
the ICC in multiple cities in Africa will assist normalised ICC/Africa relations, 
and most importantly, create a perception among the victims that the ICC is 
not an alien institution. The OAS can take this initiate further by collaborat-
ing with the ICC in the opening of such regional ICC liaison centres in Latin 
America and the Caribbean. San Jose in Costa Rica would be a good starting 
point, as it is the seat of the Inter-American Court of Human Rights.

Also, worth considering is the option to have ICC judges working with 
national courts in conflict and post-conflict states of Latin America and the 
Caribbean. This will help expedite judiciary reforms and reduce the need to 
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depend on the ICC for international criminal justice. The symbiosis between 
the ICC judges and the national courts will help in skills transfer and authen-
ticating national justice systems in the aftermath of gross violations of human 
rights. Referring those suspected of worse war crimes to the ICC under these 
circumstances becomes much easier and will not be perceived as victimisa-
tion. Strengthening national justice systems is ideal for both the ICC and Latin 
America and the Caribbean in that it will afford the national justice systems 
an opportunity to competently handle their own cases, leaving the ICC to do 
what it was created to do, i.e. being the court of last resort. Hopefully, this will 
lead to a situation where neither Africa, Latina America nor the Caribbean will 
need the ICC.

Another ICC/Africa contention where Latin America and the Caribbean 
can draw lessons is the peace versus justice debate also characterised as politics 
versus law by the ICC Prosecutor Ms  Fatou Bensouda. How can the ICC 
implement its legal mandate while Latin America and the Caribbean countries 
execute their own political mandates without the two clashings? For the ICC, 
political considerations such as the need to preserve precarious peace have no 
place in the judicial process of the court while for Africa, Latin America and 
the Caribbean judicial processes must complement political processes. Latin 
America and the Caribbean therefore need to start considering the manage-
ment of the relationship between the international judicial mandate of the ICC 
and their political mandates in a symbiotic and not conflictual manner.

The ICC has also been heavily criticised for not allowing sequencing to 
occur in Africa, preferring what Murithi (Murithi, 2013) termed ‘prosecu-
torial fundamentalism’. The lesson is that Latin America and the Caribbean 
need to embrace the ICC at a rapid pace. This will convince the ICC to move 
away from its preoccupation with ‘prosecutorial fundamentalism’ and gravitate 
towards the process of sequencing, which is a mechanism that allows for rec-
onciliation to be given preference in order to stabilise conflict and post-conflict 
states. Preferring sequencing over ‘prosecutorial fundamentalism’ will also con-
tribute towards preserving the revered notion of state sovereignty by allowing 
nations the first attempt at curtailing impunity.

A lesson drawn from the ICC’s current case selection criteria is that case 
selection must be done in consultation with the regional bodies so that case 
selection is done consistently and transparently so that allegations of selectiv-
ity are avoided. The InterAmerican Court of Human Rights needs to seize 
the initiative and play a leading role in case selection. This can be done by 
actively referring qualifying cases that the InterAmerican Court would have 
deemed to qualify for ICC prosecution. A  credible case selection criterion 
for the Inter-American Court on Human Rights needs to pass the following 
tests: legality, independence, impartiality, clarity, coherency, objectivity, non-
discrimination, publicity and flexibility (Boas & Oosthuizen, 2010, p. 5). Like 
the AU, the OAS needs to depoliticise the Inter-American Court on Human 
Rights if the court is to aptly play its complimentary role, i.e. acting as a link 
between the member national judiciaries to the ICC. This separation of powers 
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is necessary at the ICC/Africa level, ICC/OAS level as it is desirable for the 
ICC/UNSC relationship. Latin America and the Caribbean countries need to 
develop mechanisms to identify and navigate the often purely political interests 
that key actors in the international justice systems such as the UNSC and some 
of its member states usually possess. This should take into cognisance the politi-
cal aims of member states and reconcile them with the judicial functions of the 
ICC. More diplomacy and less confrontation would be efficacious.

Two other options worth pursuing by the Latin American and Caribbean 
States are encouraging the ICC to adopt an alternative interpretation of the law 
which is more positive and supports pursuing the amendment of the Rome 
Statute to render it palatable to their demands without compromising the 
integrity of the court.

Notes

 1 Part of this chapter was previously published in the following article: Benyera, E. 
2018. Is the international criminal court unfairly targeting Africa? Lessons for Latin 
America and the  caribbean states. Politeia, 37(1). https://doi.org/10.25159/0256- 
8845/2403

 2 These cases involve the following countries: The Democratic Republic of the Congo 
(DRC), Uganda, the Central African Republic (CAR), Darfur/Sudan, Kenya, Libya, 
Ivory Coast and Mali. Only on 27 January 2016 did the Prosecutor open a non-African 
case when the Georgia case was open via proprio motu.

 3 In this section, I  rely and build on the work of John Mukum Mbaku titled: Africa’s 
Case Against the ICC. www.brookings.edu/blog/africa-in-focus/2014/03/13/
africas-case-against-the-icc/

 4 Article 16 of the Rome is titled, Deferral of investigation or prosecution an reads: ‘No 
investigation or prosecution may be commenced or proceeded with under this Statute for 
a period of 12 months after the Security Council, in a resolution adopted under Chapter 
VII of the Charter of the United Nations, has requested the Court to that effect; that 
request may be renewed by the Council under the same conditions’.

 5 The ECOWAS Contact Group on Mali comprised the following countries: Benin, Cote 
d’Ivoire, Niger, Nigeria, Liberia and Burkina Faso and Togo.

 6 Some of the popular African gods and deities include Yoruba’s Shango the storm god, 
Olorun the ruler of heavens, Eledumare the supreme creator and Olofi who is the conduit 
between the heaven and the earth.

 7 Key informant interview with the author on Tuesday 22 September 2011 in Kitgum, 
Northern Uganda.

 8 Article 46A bis amendment of the Malabo Protocol provides that ‘No charges shall be 
commenced or continued before the Court against any serving African Union Head of 
State or Government, or anybody acting or entitled to act in such capacity, or other senior 
state officials based on their functions, during their tenure of office’.
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Nyoka huru haizvirumi
– Shona proverb

Literally, a big snake does not bite itself. Conceptually, big and powerful institu-
tions are not capable of self-correction.

Introduction

This section traces the Zimbabwean state’s record in upholding international 
criminal justice mechanisms. The aim is to demonstrate that the (post)colonial 
state has for long periods, failed to bring national healing and reconciliation, 
precisely because the state both in colony and in the (post)colony is complicit 
in gross human rights abuses and cannot be expected or trusted to lead the 
nation in seeking and attaining genuine justice, healing and reconciliation. The 
inability of the state to pursue victim-centred international criminal justice 
led to communities in the Global South in general implementing traditional 
justice mechanisms which had very little, if any state involvement. This chapter 
explores Zimbabwe’s attempts at national healing and reconciliation during the 
years 1980–2011. The year 1980 is important for Zimbabwe as the country 
achieved its independence on 18 April and had a realistic chance of institut-
ing victim-centred state-led justice programmes. On the other hand, 2011 is 
considered an international criminal justice watershed year, because the state 
announced its intentions to form the National Peace and Reconciliation Com-
mission (NPRC) and, second, Zimbabweans initiated the process of writing a 
new constitution. The arguement here is that a constitution is a bridge between 
a heinous past and the future and also a restitutive and restorative instrument for 
societies afflicted with gross human rights abuses.

The aim of the chapter is to demonstrate that by its nature, the state is incap-
pable and also unwilling to partake in the pursuit of international criminal 
justice. The state is identified as the key driver of human rights abuses because 
it thrives on: (1) paradigm of difference, (2) paradigm of war, (3) survival of 
the fittest and (4) will to power. First, as an institution, the state thrives on 
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violence and hence it is the major benefactor of this phenomenon and cannot 
self-implicate. Second, the state is an illegitimate institution that lacks the sov-
ereignty and support of the nation. As a colonial and elitist capitalist institution, 
the state forces itself onto the nation, the result of which are the many human 
rights violations and atrocities committed by the state at home and aboard. 
Examples include the many genocides perpetrated in the Global South in the 
process of instituting, maintaining and routinising the (illegal) state.

At ‘independence’ the black elite who inherited the colonial state perfected 
the art and science of brutality which was invented by the colonial state and 
used it to brutalise their own people, the ones they were supposed to liberate. 
The (post)colonial state never transformed as it remained the same; top-down, 
racially hierarchised, Western-centric, Christian-centric, imperial and capital-
ist. The state provides the fertile grounds on which human rights abuses are 
perpetrated.

The overarching fact is the use of violence by the state for four main func-
tions: (1) institutive violence was used to institute the western model of the state in 
the Global South and Zimbabwe was no exception. Many nations were crudely 
amalgamated into singular states with many other nations being split into dif-
ferent states. The setting up of the colonial state in Africa was dome with no 
regard for the indigenes, some of whom ended up in different countries. Exam-
ples include three brothers who were split into three different countries when 
colonial boundaries were pegged in Southern Africa. One bother found himself 
in Mozambique, the other in South Africa and the last brother in eSwatini. 
When Kenya and Uganda were pegged, Aggrey Awori found himself a being a 
Ugandan where he became minister for Information Communication Technol-
ogy (ICT) while his brother Moody Awori found himself a Kenyan where he 
became the Vice President. This case happened in Busia which is located in both 
Kenya and Uganda. The same applies to Malaba which is also located in both 
countries. The question is: what form of international justice applies to families 
and communities split into different states by colonial and imperial processes?

The state in Africa is an illegal product of many violences, genocides, wars, 
reprisals and collective punishment of the locals by the colonialising Westerners. 
The Congo and the Herero-Nama genocides are the marque examples of bru-
talities committed by the colonising westerners using violence as an instrument 
of instituting the state; (2) routinising violence took the form of state institutions 
such as the police and the intelligence using violence to force the locals to accept 
the state as an inevitable finality; (3) maintenance violence took the form of (illegal) 
constitutions, laws and by-laws which were enacted in order to make the state 
and its operations functional and become a norm and (4) routinising violence was 
used when the locals revolted or challenged the state. Epistemicides, i.e. the kill-
ing and displacement of local knowledge was a key component of both these four 
forms of violence. Epistemicides included violence such as ‘discovering’ places 
where Africans already lived, renaming places, displacing languages, looting arte-
facts and many other discoverings such as discovering the source of the Nile, the 
 Victoria Falls and so on. What form of international criminal justice applies to 
these crimes?
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Historical background of violence in Zimbabwe

Zimbabwe’s founding history has been marked by conquest, subjugation and 
repression over many decades. The country has known very few years of rela-
tive peace as it vacillated between relative peacelessness and complete peace-
lessness. The history of Zimbabwe is one of violence coded under different 
names, such as the various wars between the Ndebele and the Shona which 
occurred between 1840 and 1900. Other episodes of violence include the First 
Chimurenga (first anti-colonial uprising), colonialism, The Second Chimurenga 
(War of Independence), Gukurahundi (Matebeleland and Midlands genocide), 
Third Chimurenga (Land Reform Programme), Operation Murambatsvina 
(Operation Restore Order) and Operation Mavhotera Papi? (Operation who 
did you vote for?). Violence in Zimbabwe is a continuum and not a fragmented 
and isolated episodic phenomenon.

The first wave of colonial (state) violence was unleashed by the colonial 
British South Africa Company (BSAC) under the leadership of Starr Jameson, 
who entered Zimbabwe in search of mining opportunities. There were separate 
efforts by the two largest pre-colonial nations, the Ndebele and the Shona to 
ward off the invading BSAC in 1896. This led to what is now termed the First 
Chimurenga. These anti-colonial uprisings were crushed between June  1896 
and October 1897 and Cecil John Rhodes’ company assumed direct admin-
istration of the plateau, effectively starting colonialism. The first form of state 
violence was institutive of the state as an institution.

The displacement of local inhabitants from fertile lands and their subsequent 
forced resettlement into less fertile and drought-prone regions is the origin 
of the land problem in the Global South in general and in Zimbabwe spe-
cifically. The confiscation of fertile land as part of the colonial processes is an 
international crime less recognised and this crime is the genesis of social, eco-
nomic and political injustice which justices wherein the black majority own an 
insignificant and informal part of their economies while a small white minor-
ity and their black collaborators continue to own the biggest parts of these  
(post)colonial and (post) apartheid states’ economies. In other words, when 
colonialism officially ended, its beneficiaries, infrastructure, systems and mech-
anism remained intact and dispensed the same injustices.

In colonial Zimbabwe, another wave of violence came with the War of 
Independence, also known as the Second Chimurenga of 1966–1979. The three 
main armies of ZANU-PF, ZAPU and the Rhodesian Front all committed 
gross human rights violations. The war was so gruesome and so protracted 
that conservative estimates put the number of fatalities at 30,000 and injuries 
at 80,000 (Catholic Commission for Justice and Peace and Legal Resources 
Foundation, 1997). Others put the figure for fatalities at 60,000 (Onslow, 2011, 
p. 4). This culminated in the Lancaster House Agreement which ushered in 
independence on 18 April 1980 with Mugabe as Zimbabwe’s Prime Minister. 
As history proved, this was akin to replacing a white elite with a black elite 
while the nation remain marginalised and at the receiving end of state dispens-
ing violence.
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Violence did not end with independence as the state was soon to respond 
disproportionately to a group of disgruntled ex-ZIPRA soldiers by unleash-
ing a specialised North Korean-trained brigade to crush the alleged dissidents 
in Matebeleland and in parts of the Midlands Provinces. So excessive was 
the state’s response that the Catholic Commission for Peace and Justice and 
the Legal Resource Foundation (LRF) put the number of fatalities at 20,000 
(Catholic Commission for Justice and Peace and Legal Resources Founda-
tion, 1997, p. 6). This implies that Operation Gukurahundi (literally meaning 
the first rains that wash away the chaff) was executed with utter brutality and 
extreme barbarism as its fatalities over just two years of operation equalled those 
of the war of liberation which was fought over 14 years by more than four 
armies. This culminated in another agreement, between ZAPU and ZANU-
PF, called the Unity Accord. This resulted in the formation of ZANU-PF on 
22 December 1987.

Questions also arise regarding the continued existence of colonial repressive 
laws such as the Emergency Powers Act [Chapter 11:04] which came into effect 
on 2 December 1960 and remained in effect until 1990. This implied that the 
state had supra legal powers at its disposal which could be deployed to commit 
human rights abuses. The Unity Accord was followed by a few years of relative 
peace between 1988 and 1990. This period was short-lived as the Interna-
tional Monetary Fund (IMF)-induced Economic Structural Adjustment Pro-
gramme (ESAP) began to exert a negative impact on the general economy 
and particularly on the livelihoods of the working class and the poor. ESAP 
was introduced to, among others, stimulate economic growth, attract foreign 
investment, expand employment and reduce government expenditure through 
economic liberalisation measures.

Workers and their trade union umbrella body, the Zimbabwe Congress 
of Trade Unions (ZCTU), formed a new opposition political party called 
the Movement for Democratic Change (MDC), led by the Secretary Gen-
eral Morgan Tsvangirai. Around the same time that the MDC was formed, 
Civil Society Organisations such as the National Constitutional Assembly 
(NCA) led by the University of Zimbabwe Law Professor, Lovemore Mad-
huku, began agitating for constitutional reforms. This marked the beginning 
of the downfall of ZANU-PF as its Constitutional Commission-backed Draft 
Constitution was defeated in a referendum in February 2000. This episode 
was iconic in Zimbabwe as it marked ZANU-PF’s first defeat in any form of 
democratic contest. Conversely, it necessitated a change in tactics for the then 
ruling party. The state’s response to the constitutional referendum’s loss was a 
swift deployment of nationalist sentiments against past White economic injus-
tices. The results were a chaotic land reform programme and gross violations 
of human rights of the farm owners and their workers. The enduring land-
related violence displaced many and caused thousands of injuries and hundreds 
of fatalities. Exact figures of the affected cannot be ascertained because of the 
pervasive nature of the atrocities and the alleged state effort in deliberately 
concealing them.
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Violence in Zimbabwe was reproduced and episodically predicted. For 
example, each General and Presidential Election has been accompanied by 
violence, as was the case in the 2000, 2002, 2005 and 2008 elections. However, 
in May 2005, a new type of violence in the form of a police/military opera-
tion to rid the urban areas, mainly Harare, of shack dwellers was witnessed. 
Code-named Operation Murambatsvina (drive out the trash), these police/mili-
tary operations saw the massive destruction of informal housing and informal 
trading points (Benyera, 2015). According to a United Nations report, an esti-
mated 650,000 to 700,000 people were displaced (Tibaijuka, 2005, p. 7). The 
crisis in Zimbabwe led to regional tensions on how best to deal with what 
became known as the Zimbabwean issue.

An initiative only came in March 2007 when the SADC mandated South 
Africa’s then President Thabo Mbeki to facilitate a settlement between ZANU-
PF and the opposition as a way of solving the binary crisis presented as a political 
and economic crisis. Previously, Mbeki had been instrumental in the holding of 
the harmonised elections in which local government, parliament and the presi-
dency were contested simultaneously in March 2008. ZANU-PF lost its major-
ity in the House of Assembly for the first time, and in the presidential race, 
Mugabe was defeated by MDC leader Tsvangirai by 47.9% to 43.2%, a margin 
which did not give the late Morgan Tsvangirai the 50% plus one vote neces-
sary to avoid a run-off. Thus, the late Morgan Tsvangirai’s failure to garner 
sufficient votes to avoid a run-off presented ZANU-PF with an opportunity to 
re-strategise. This was done by means of instituting a ruthless election campaign 
rooted in violence and impunity (Bratton & Masunungure, 2008, pp. 41–55).

During the run-up to the Presidential Election rerun, war veterans, the mili-
tary, the intelligence and ZANU-PF militia, known colloquially as the Green 
Bombers owing to their green uniform, were involved in a bloody campaign 
of intimidation, torture, rape and murder. Estimates by the Zimbabwe Human 
Rights NGO Forum put the number of victims of the violence at tens of thou-
sands. It can be argued that, judging by reports on the ferocity, tenacity and 
brutality of the violence, the intensity of the 2008 violence surpassed the land 
reform-related violence. The MDC refused to participate in the second round 
of the elections under such circumstances. Consequently, Mugabe became the 
sole candidate and winner of the Presidential Election. These were militarised 
elections without a choice (Masunungure, 2009).

The results were hotly contested in Zimbabwe and were not internationally 
accepted, culminating in the formation of the Government of National Unity 
under the Global Political Agreement (GPA) on 11 September 2008. It was in 
the GPA that a non-committal provision for justice was hinted at and where the 
Organ on National Healing, Reconciliation and Integration was formed. We 
note from this development that governments of national unity have become 
officially recognised both as a conflict prevention strategy and as a justice mecha-
nism. The state used the GPA as a mechanism to hide its complicitness and cul-
pability by forming a pseudo-inclusive government, albeit leaving the victims of 
its violence and embracing its fellow perpetrators into the state apparatus.
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Contextualising statist international criminal justice 
in Zimbabwe

It is human nature that when a wrong act is committed, i.e. when human rights 
are violated, human beings require a response that acknowledges the transgres-
sions and, in some way, balances the score. In order to be balanced, however, 
it seems essential that the resulting obligation must be costly for offenders, too 
ghastly for them to contemplate. The ideal situation is for criminals to be held 
accountable for the perpetrations and victims to be compensated for the harm 
and loss suffered. However, the world is unfortunately not an ideal place and 
most of the atrocious human rights abuses are perpetrated by the state. So, what 
exactly does international criminal justice aim to achieve at the level of the 
community given the complicitness of the state?

In dealing with past gross violations of human rights, societies seek to fulfil 
six objectives: (1) the proper recording of history, (2) compensation, (3) recon-
ciliation, (4) prosecution, (5) deterrence and (6) legitimacy. The attainment of 
these objectives is limited by political, military and economic realities, in other 
words, by the state. Given the extent of politically motivated violence in Zim-
babwe, the need to institute international criminal justice programmes cannot 
be over emphasised. Yet state-led justice programmes in Zimbabwe have con-
sistently failed to address central issues of victim-centred national healing and 
reconciliation.

Why does the state in the (post)colonial Global South fail to heal the nation? 
One explanation is to locate this problem in colonialism. This explanation is 
premised on the absence of Blacks (and Whites who were sympathetic to the 
cause of Black majority rule) who were capable of taking control of the state 
apparatus, in the process of reformulating the functions of the state away from 
brutality towards healing, justice, redress and inclusivity. Instead, the Black 
elite who inherited the colonial state perfected the art and science of brutal-
ity which was invented by the colonial state and used it to brutalise their own 
people, the ones they were supposed to liberate.

There was a ‘vacancy’ within the structures of state, a vacancy for just and 
ethical leadership. In the absence of a just and ethical leadership which was 
supposed to lead the development and deployment of people-centric state 
institutions, the opposite happened, the development of ‘strong men’ lead-
ing to many problems such as coups and long incumbency. Besides the Black 
elites, the ‘vacancy’ within the state was re-occupied by the (former) colonisers 
who returned in various disguises such as experts, donors, advisors, partners, 
missionaries, traders, investors, bilateral partners and so on. The bottomline 
was that the state was hardly transformed into an instrument for seeking and 
attaining international criminal justice. The major unresolved injustices for the 
Global South include the legacies of the European and American slave trade, 
colonialism and the land question.

On the other hand, the Black working class hardly existed as a defined class 
due to a plethora of restrictions and legislation aimed at disenfranchising them. 
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These repressive laws included the Migrant Workers’ Act of 1948 and the Indus-
trial Conciliation Act of 1959, which excluded Black workers from the definition 
of employees. Most Black workers could neither read nor write and suffered 
from what Karl Marx termed the curse of the peasants, referring to their gen-
eral political illiteracy regrading how Euro-North American political moder-
nity operated in the colonies and an inability to utilise their numbers to their 
political advantage. The Black entrepreneurs also hardly existed in effective 
numbers as the colonial state machinery was effective in repressing Black entre-
preneurship. What was left was a spectrum of people who were in the service 
of colonialism, well-schooled by the colonial state in how to manipulate the 
statecraft in favour of the colonialists and their local collaborators. What was 
left in the (post)colony when the majority of the European colonial adminis-
trators had left for the metropolis was a remnant of the settler workforce and 
sections of the African elite. These were the only ones capable of utilising 
the state machinery used by the settlers against the Black majority. These two 
classes inherited the reins of colonial state power. Hence, at ‘independence’, 
there was no political transformation but only political inheritance. The (post)
colonial state is therefore an inherited colonial state that did not emerge from 
the society. The Black elites who inherited the state were themselves a product 
of colonialism and favoured colonial methods of dealing with people, includ-
ing violence. To borrow from Anthony Gidden’s theory of structuration (Gid-
dens, 1984), the Black elites were conditioned by the structure to articulate the 
grievances of the agency to a point where the agency was wrongly convinced 
that the structure was part of the agency.

It can be posited that the state in Zimbabwe was an imposition on the peo-
ple, in both the colonial and (post)colonial periods. The (post)colonial state did 
not emerge from local (Shona/Ndebele/Kalanga etc) traditions and ethos, for 
example, but from the colonial Rhodesian state, which itself was an imposi-
tion on locals by White minority settlers. This explains two situations: (1) the 
continued existence of repressive colonial laws and (2) the state’s inaction in 
initiating victim-centred justice programmes. When a state is imposed on the 
people, they usually resist, and the result is friction between the people and 
the state that is supposed to serve them. The state then indigenises itself by 
violently disciplining society. For Mamdani (Mamdani, 1996), this is when the 
state turns its citizens into subjects. This happens when the state violates the 
citizens it is supposed to serve.

The (post)colonial state never experienced any transformation as it remained 
the same; top-down, racially hierarchised, Western centric, Christian centric, 
imperial and capitalist (Grosfoguel, 2007, p. 214). The multi-layered nature of 
violence during and after colonialism needed a mechanism capable of deal-
ing with colonial intricacies and infrastructure which include the decoloni-
sation of knowledge in addition to the decolonisation of power and being 
(Mignolo, 2007), the seeking of epistemic freedom (Ndlovu-Gatsheni, 2018) 
and the pursuit of ethical and just leadership (Benyera et al., 2020) in the (post)
colony. Such will have to be supported by a conscious process of resuscitating 
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indigenous forms of knowledge and justice, developed by Africans over dec-
ades, and which have been subsequently marginalised by the state, leading 
them to assume the status of myths and folklore.

The state in Zimbabwe preferred to engage in elite pacts that buried the 
unresolved past while trying to forge a new beginning as part of its justice 
programmes. The Lancaster House Agreement of 1979, the Unity Accord of 
1987 and the Global Political Agreement of 2009 were all measures aimed at 
burying the state’s violent behaviour. Not dealing officially with a country’s 
past violations of human rights has proved to be very costly, even more so than 
retribution because it does not allow for closure. Neither reconciliation nor 
national healing is possible under a deliberate policy of blanket ‘forgive and 
forget’. In contrast to Zimbabwe’s state-sponsored pseudo-peace agreements, 
the South African TRC was touted as exemplary, especially after pioneering 
individualised amnesty applications in exchange for telling the whole truth. 
Similar efforts at justice in many countries drew lessons from the South African 
model. However, missing from these justice efforts and debates are explora-
tions of traditional justice mechanisms that are victim centred, bottom-up and 
culturally sensitive.

The state and justice in Zimbabwe

International criminal justice in Zimbabwe is broadly understood and is open 
to various contested interpretations. The predominant interpretation is the 
statist approach in which the state is expected to play a leading role in initiat-
ing international criminal justice programmes. This statist conceptualisation of 
international criminal justice can be traced to the dawn of political independ-
ence in Zimbabwe when technical planning ministries variously attacked tradi-
tional justice mechanisms and traditional authorities as anachronisms that stood 
in the way of progress. According to the 1985 Communal Lands Development 
Plan of the Ministry of Lands, Resettlement and Rural Development, tradi-
tional authorities and their healing and non state reconciliation mechanisms 
were viewed as largely irrelevant. Epistemicides such as the erosion of tradi-
tional authorities and the discrediting of traditional justice mechanisms in gen-
eral were engineered by the colonial government as a tool to disenfranchise the 
Black majority. The state’s conceptualisation, interpretation and actualisation 
of justice after independence did not differ from its colonial predecessor logic. 
The law remained essentially Roman Dutch, Eurocentric and state centric.

Law, jurisprudence and hence the conception of (in)justice in the (post)
colony did not make meaningful provisions for local justice logic to be rein-
corporated into the legal and jurisprudence realms. The law, jurisprudence and 
logic that was used to colonise and brutalise the Global South was deployed to 
free the (post)colony. In some cases, the laws, courts and even the attire of the 
court official such as the European robes and wigs worn by the colonial legal 
officials were never changed. More than anything, this signified that the (post)
colony was a fallacy and that (in)justice would continue, albeit under a state 
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manned by western-centric local elites. Why then is the (post)colonial state 
seemingly incappable and or unwilling to incorporate a conception of injustice 
and a pursuit of justice which addresses the most cardinal human rights abuses 
which occurred in the Global South namely; land and episetemic disposses-
sions enslavement, colonisation and coloniality?

There are three interpretations of the state’s incapability and or unwilling-
ness to incorporate a conception of injustice and a pursuit of justice which 
addresses addresses the most cardinal human rights abuses which occurred 
in the Global South. First, the state wants to use the unhealed and unrec-
onciled nation (citizens) as a source of political mileage, a political resource 
of some kind. This view finds credence in ZANU-PF’s election campaign 
strategies especially between 1982 and 2000, which were premised on threat-
ening voters with a repeat of violence should they fail or refuse to vote for 
them (Kriger, 2003; Sachikonye, 2011; Sithole & Makumbe, 1997). Second, 
the state initiates and benefits directly from violence both as a tool of gov-
ernance and as a source of power. The state derives its power and author-
ity from violently subjugating the nation. Third, liberation movements in the 
Global South such as ZANU-PF, the ANC, SWAPO, Frelimo and UNIP have 
been internally managed through violence since their formation. Violence 
has played a central role in the management of liberation movements most 
of which are now in charge of their various states. As organisations, libera-
tion movements are anchored on violence both internally and externally as 
manifested in the words of the revolutionary song often sung in Parliament by 
ZANU-PF members, ‘ZANU ndeyeropa baba’ (ZANU-PF is made of blood). 
Expecting the same state which is active in committing human rights abuses to 
indict itself is illogical. The words of the then Zimbabwe’s Minister Professor 
Jonathan Moyo are apt in describing this sentiment. He quipped, ‘Zanu-PF  
will never reform itself out of power’ (Tshili, 2016). These words sum up Zim-
babwe’s history in terms of the architecture human rights abuses.

The history of justice in Zimbabwe has been characterised by amnesties, 
clemencies and pardons by the state to those who ordered and or carried out 
gross violations of human rights. These can be traced back to 1979 when 
the outgoing Rhodesian Front government indemnified itself from crimes it 
committed during its reign. This marked the death of justice in Zimbabwe as 
it set a precedent for amnesties, indemnities, clemencies, and executive par-
dons that were to characterise Zimbabwe’s justice trajectory. Likewise, the 
two main armies fighting against the Rhodesian Front, the Zimbabwe Afri-
can National Liberation Army (ZANLA) and the Zimbabwe National People’s 
Army (ZIPRA) were also soon to be indemnified, presumably on the grounds 
that they were fighting a just war. Yet as indicated earlier, there is evidence that 
these three armies committed war crimes.

For instance, ZIPRA combatants shot down two civilian aeroplanes resulting 
in the loss of many civilian lives. On 3 September 1978, an Air Rhodesia Vis-
count flight, bound for the town of Kariba with 54 passengers on board, was 
shot down by a Russian heat-seeking Sam 7 missile (Bourne, 2011, pp. 78–79; 



104 International justice in the (post)colony

Grundy, 1986; Smith, 2008, p. 519). Eighteen of the 54 people on board sur-
vived the crash but 14 of them were then shot by ZIPRA combatants (Bourne, 
2011, pp. 78–79). On 12 February 1979, ZIPRA again shot down a passenger 
plane, killing all 54 passengers and five crew members returning to the then 
Salisbury from Kariba. Both these attacks were in blatant contravention of the 
Geneva Protocol of 1977. The explanation offered by ZIPRA commanders 
for these actions was that they had sufficient intelligence information to con-
vince them that General Peter Walls1 was one of the passengers on the flights 
in question.

The White minority-backed Rhodesian Front, on the other hand, was 
notorious for bombing refugee camps, as they did ZANLA’s Nyadzonia camp 
on 9 August 1976, Chimoio and Tembue from 23 to 25 November 1977 in 
an Operation code named Dingo. So devastating was Operation Dingo that 
its fatalities were put at more than 3 000 ZANLA combatants with 5 000 
wounded while defending themselves. On the other hand, ZANLA only 
managed to kill two Rhodesian soldiers and wound six (Mtisi et  al., 2009). 
ZIPRA’s all-female Mkushi Training Camp was also attacked by Rhodesian 
forces on 19 October 1978 and Freedom Camp on 23 November 1978 (Mtisi 
et al., 2009, p. 149).

ZANLA was also notorious for class conflicts and gender-based violence, 
one case eventually led to what became knwon as the Nhari Rebellion of 
December  1973. In response to the confrontation between young freedom 
fighters and women and ZANU-PF High Command, ZANU-PF crushed the 
Thomas Nhari-led rebellion ruthlessly in what Masipula Sithole termed ‘the 
struggles within the struggle’ (Sithole, 1979).

This presents a totally different picture from South Africa where even 
before the setting up of the TRC, the ANC first commissioned the 1993 
Motsuenyane Commission to investigate Certain allegations of cruelty and 
human rights abuse against ANC prisoners and detainees by ANC members. For-
mer South African President Nelson Mandela accepted collective respon-
sibility for the violations on behalf of the ANC leadership (Hayner, 1994, 
p.  633). In contrast, at the dawn of independence in Zimbabwe Mugabe 
announced a policy of reconciliation anchored in the need to forget the past 
and face the future.

Mandaza discussed this matter at length and argued that the 1980 policy of 
reconciliation was a class conspiracy by ‘Black bourgeoisie’ and their ‘White 
counterparts’ to undo justice (Mandaza, 1986). His views are supported by the 
fact that there is no record of any Rhodesian accused of human rights viola-
tions during the colonial period who asked for forgiveness. Ndlovu-Gatsheni 
notes Mandaza’s views that reconciliation was:

.  .  . the mourn of the weak, even when pronounced from positions of 
apparent moral and political superiority over oppressors and exploiters of 
yesterday . . . the reconciliation exercise, therefore, serves largely a politi-
cal function, facilitating the necessary compromise between the rulers of 
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yesterday and the inheritors of state power, within the context of incom-
plete decolonisation.

(Ndlovu-Gatsheni, 2009, p. 1142)

This is akin to an elite clique of Black and White bourgeoisie agreeing to for-
give each other without the participation of the victims in the process. This 
elitism runs through Zimbabwe’s justice discourse, with ZANU-PF and ZAPU 
doing the same in December of 1987 when the Unity Accord offered a blanket 
amnesty for all Gukurahundi perpetrators. In arguing against further probing of 
the Gukurahundi atrocities, Mugabe said:

. . . if we dig up history, then we wreck the nation, we tear our people 
apart into factions, into tribes, and villagism will prevail over our nation-
alism and over the spirit of our sacrifices. . . . We have sworn not to go 
by the past except as a record or register. The record . . . will remind us 
what never to do. If it was wrong, if that went against the sacred tenets of 
humanity, we must never repeat.

(Mugabe, 1997)

If the words of the late MDC-T leader Tsvangirai reflected his party’s policy, 
then MDC-T and ZANU-PF were also most likely to forge another elitist pact 
to ‘address’ injustices committed in Zimbabwe. This is evidence that the Gov-
ernment of National Unity tinkered with the idea of a blanket amnesty at most, 
or at least an amnesty of some kind. With such an aptly demonstrated ability to 
forgive itself, forge elitist alliances and offer clemencies, amnesties and pardons 
ad infinitum, it can be argued that it will be difficult for victims to trust or even 
expect the state to spearhead victim-centred justice. This leaves an opportunity 
for non-state interventions such as traditional justice mechanisms, mechanisms 
which the nation trusts, controls and are less prone to state interference and 
manipulation. In other words, given the culpability and complicitness of the 
state, the nation must heal itself of the injustices it incurred and encountered 
in the hands of the state in its various phases and forms. The track record of 
the state in obstructing and frustrating efforts at pursuing international criminal 
justice in Zimbabwe is evident and will be explored in the following section.

The state’s international criminal justice track record in 
Zimbabwe

International criminal justice has become a growing concern for Zimbabwe-
ans over the recent past three decades, i.e. 1990–2021, and even more so in 
the nine years preceding the formation of the Government of National Unity 
(GNU) on 13 February 2009. By December 2011, the only state response to 
past human right violations took three forms: (1) the stated ‘reconciliation’ 
policy, spoken about by Mugabe in his speech at independence, (2) the for-
mation of an aborted Human Rights Commission and (3) the appointment 
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of two Commissions of Inquiry in the 1980s. No policy or institutions were 
put in place to carry the policy of reconciliation forward to implementation. 
Even efforts to compensate war victims through the establishment of a War 
Victim’s Compensation Fund failed as most of the US$2 billion was looted by 
the politically connected in a period of just six years.

There were some attempts to discuss justice in the past, beginning with 
the publication of the CCJP/LRF Catholic Commission for Justice and Peace 
(CCJP) & Legal Resources Foundation (LRF) report on the gross human 
rights violations of the 1980s (Catholic Commission for Justice and Peace and 
Legal Resources Foundation, 1997). A more substantive consideration of the 
justice options took place in Johannesburg in 2003, which recommended the  
setting up of a Truth, Justice and Reconciliation Commission to cover  
the violations from 1960 to 2003. One of the recommendations of the 2003 
Civil Society Symposium was for wide consultation with the victims, but this 
never happened in any meaningful way.

In summary, the state’s track record in instituting international criminal justice 
between 1980 and 2011 can be itemised as follows: amnesia, Commissions of 
Inquiry and finally the Organ on National Healing, Reconciliation and Integra-
tion which culminated in the National Peace and Reconciliation Commission. 
Soon after independence, Mugabe announced a policy option in which Zimba-
bweans, Black and White, should forgive and forget the past. This was followed 
by a number of Commissions of Inquiry into several episodes of human rights 
abuses, notably the genocide in Matabeleland and Midlands. The final attempt at 
justice by the state was the formation of the Organ on National Healing, Integra-
tion and Reconciliation and its incarnate, the National Peace and Reconciliation 
Commission. These will be discussed in more detail in the following paragraphs. 
A common denominator for the aforementioned initiatives is their lack of victim 
centredness, consultation and tapping into the epistemologies of the victims.

Amnesia

Amnesia is a local justice option that puts a country’s past behind it without tak-
ing any steps to address past human rights abuses. In practice, amnesia is usually 
paired with amnesty. Amnesia works by repressing the past with the hope that a 
new democratic dispensation will emerge. Exposing past human rights abuses is 
deemed unnecessary as it is assumed to possess the propensity to fuel anger and 
hostility, thereby compromising the unfolding democratisation process.

As a justice approach, amnesia’s major weakness is that it does not recog-
nise past violations, with the result that these become a perpetual burden to 
both the victims and the perpetrators. This view is supported by documented 
cases of ex-combatants in Sierra Leone who burst into tears when they were 
faced with their victims in the absence of healing and reconciliation processes. 
Besides robbing perpetrators of an opportunity to get closure, amnesia leads to 
the loss of memory, hence the distortion of history. The major advantage of 
amnesia as a justice tool is that it has led to democratisation in some countries 
where it was employed. In Mozambique and Namibia, amnesties were used 
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with mixed results (Cobban, 2007). The case of Spain exemplifies how public 
amnesia can be beneficial to a country’s transitional process. Spain experienced 
a brutal civil war led by Francisco Franco between 1936 and 1939 in which 
more than 190,000 people died. After the civil war, Spain embarked on a suc-
cessful democratic transition anchored in forgetting the past. This led to Spain 
emerging as one of the best examples of the democratic transition from human 
rights abuses. It can therefore be claimed that collective amnesia worked very 
well in the case of Spain after Franco. Amnesia brings out the political nature 
of justice and obliterates its legal dimension. The painful reality of justice is that 
what is good for the victim is not always good for transition in the country.

Amnesia was included as a constituent element in the Lancaster House 
Agreement. The main argument for forgetting and forgiving the past was that 
the newly independent country could avoid wasting time and resources in dig-
ging up its painful past. Searching for the truth was deemed undesirable and 
counterproductive by state, ie, both the outgoing and incoming governments, 
which urged that doing so would reopen old wounds and damage the politics 
of reconciliation. This strategy drew a veil over the human rights violations 
by the Rhodesian Secret Service, army, and police. It was, at the same time, 
appreciated by the leaders of the liberation movements because it meant closing 
the books on their own war crimes as well.

Information about the colonial and liberation war atrocities was not completely 
lacking. Domestic NGOs such as the Catholic Commission for Justice and Peace 
in Rhodesia (CCJPR) and the Catholic Institute for International Relations 
(CIIR), documented torture, resettlement, and eviction in the 1970s. Amnesty 
International published reports on war crimes in Rhodesia. In the reports, female 
members of the liberation movement spoke out about sexual assaults by their male 
companions in the camps. That notwithstanding, any official acknowledgement 
of the horrors of the past has consistently failed to materialise. As noted earlier, 
amnesia has its institutional expression in legal immunity and amnesty. It thrived 
in both Rhodesia and Zimbabwe, and the consequence is a culture of impunity.

The 1980 reconciliation policy was meant to operate mainly on two fronts – 
White-Black and intra-Black reconciliation. However, this was overshadowed by 
a series of clemencies and amnesties that continued to pardon perpetrators of 
human rights violations, in turn making reconciliation very difficult for the vic-
tims to contemplate. A Clemency Order of 1988 pardoned all violations committed 
by all parties between 1982 and the end of 1987, thus including the Gukurahundi 
genocide (Compagnon, 2010, p. 290). This set a further precedent for yet another 
Presidential pardon for political violence, Clemency Order Number 1 of 2000, which 
was declared after the June  2000 Parliamentary Elections. Once again, those 
involved in human rights violations such as kidnapping and torture, but excluding 
murder, rape and fraud, were placed beyond the reach of the justice system.

Commissions of Inquiry

The second justice mechanism used by the state in Zimbabwe between 1980 
and 2011 was the constitution of Commissions of Inquiry. By definition, a 
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Commission of Inquiry is a permanent or temporary body usually established 
by an Act of Parliament to look into the factual circumstances and true causes 
of specific issues as contained in the Commission’s terms of reference. The 
main feature of a Commission of Inquiry is that it is an officially constituted 
body tasked to investigate specific issues and to issue a report of its findings and 
recommendations within a certain time limit. The efficacy of a Commission of 
Inquiry lies in the perceived expert opinion offered by the Commissioners in 
their reports. These expert opinions are considered unbiased and well balanced. 
However, there are rare cases where Commissions of Inquiry are set up as part 
of a greater scheme to conceal facts. As will be discussed in the following sec-
tion of this thesis, there is evidence to support the view that Zimbabwe is one 
of these cases.

Faced with growing calls from the local and international community to 
investigate human rights abuses, the state in Zimbabwe was very calculating in 
its response. It managed to appease the disgruntled voices by appointing, at stra-
tegically propitious moments self-exonerating pseudo-Commissions of Inquiry. 
These ‘Commissions of Inquiry’ were part of a cover-up of the human rights 
abuses committed by the state and its agencies. There were three Commissions 
of Inquiry in Zimbabwe between 1980 and 2011. These are the Human Rights 
Commission of 2009, the 1983 Zimbabwe Commission of Inquiry into the 
Matabeleland Disturbances, commonly known as the Chihambakwe Commis-
sion of Inquiry and the 1982 Commission of Inquiry into Events Surrounding 
Entumbane, also known as the Dumbutshena Commission of Inquiry. These 
will be discussed in greater detail in the following sections.

The Zimbabwe Human Rights Commission

The Human Rights Commission was appointed in 2009 when the Zimbabwe 
Human Rights Commission Act of 2009 came into effect. It was one of many 
Commissions resulting from the formation of the GNU. The Human Rights 
Commission was established to essentially counter the large-scale orchestra-
tion of alleged violations and the falsification, exaggeration, orchestration, and 
stage-managing of human rights violations by detractors. While it had noble 
goals, the biggest flaw in the Human Rights Commission was that its enabling 
Act, the Human Rights Commission Act of 2009, only allowed it to investigate 
cases of human rights abuses committed after 13 February 2009. Part III Clause 
9 (4) (a) which covers the jurisdiction of the Human Rights Commission reads:

(4) The Commission shall not investigate a complaint –

(b) unless the complaint is made within three years from the date on 
which the action of omission occurred; provided that such inves-
tigation shall not relate to an action or omission that occurred 
earlier than 13th February 2009; or

(c) where the action or omission complained of is the subject matter 
of civil proceedings before any court of competent jurisdiction; or



International justice in the (post)colony 109

(d) where the action complained of relates to the exercise of the pre-
rogative of mercy; or

(e) where the action or omission complained of involves relations 
or dealings between the Government and a foreign Government, 
unless there has been an allegation of a human rights violation by 
a citizen or resident of Zimbabwe.

(Zimbabwe Human Rights Commission, 2012)

This rendered all cases of human rights abuses committed between 1980 and 12 
February 2009 inaccessible to the Human Rights Commission. The Zimbabwe 
Human Rights NGO Forum (2011) attacked the Human Rights Commission 
Bill’s mandate, stating that the Bill should have been given a mandate that ena-
bled it to investigate the 2008 violations, which according to them were the 
most violently contested elections in Zimbabwe (Human Rights Watch, 2011). 
The Forum, however, felt that the Commission had the potential to strengthen 
human rights protection in Zimbabwe, and in order to fulfil this potential, the 
Commission should be in harmony with international human rights law and 
international standards and best practices (Feltoe & Sithole, 2010).

Other institutes were very critical of the Zimbabwe Human Rights Com-
mission. Among them was the Media Institute of Zimbabwe which likened 
the Human Rights Commission to the Biblical wicked Leah who appeared 
when the nation had waited, hoped, and prayed for the beautiful Rachael 
(New International Version Bible: Genesis 29 v 16–28). Equally vocal was the 
parent organisation, the Media Institute of Southern Africa (MISA) which 
also doubted the impartiality and objectivity of the Commission, arguing, 
albeit sarcastically, that the Commission was appointed to disappoint (Bamu, 
2010, July 16). This expectation, which soon crumbled into disappointment 
and despair, was aptly summed up by NCA Chairperson, Professor Lovemore 
Madhuku, who noted that:

we want a Human Rights Commission since there are several unreported 
and unattended to cases of human rights abuses since 1980 but especially 
in the last six years. But the commission we want is one which all people 
will claim ownership to, not this one which [Minister] Chinamasa and 
[President] Mugabe are planning.

(Madhuku quoted in Bamu, 2010)

The Commission’s perceived impartiality originates from its being the brain-
child of ZANU-PF’s politburo, which represents ZANU-PF and not the 
nation. Notwithstanding its preposterous birth, the Commission also failed to 
get off the ground in what civil society argued was not a genuine failure but 
a deliberate and engineered one. It is disappointing to note that the Human 
Rights Commission will eventually be disbanded without having done any-
thing tangible to achieve national healing and reconciliation in a country des-
perately in need of such an institutional safeguard. Nothing concrete occurred 
to the Commission between its announcement by the ZANU-PF politburo in 
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2006 and the Constitution Amendment Act No. 19 of February 2009, which 
made provisions for the Commission. The Commission then lay dormant, only 
to resurface in September 2009 when the Parliamentary Committee on Stand-
ing Rules and Orders merely shortlisted candidates to serve as Human Rights 
Commissioners. In October 2009, a final list of 16 prospective Commissioners 
was submitted to the President in line with the constitutional provisions. The 
President only made the appointments five months later in March 2010. This 
lack of urgency on the part of the state is indicative of the peripheral status 
that human rights enjoy in the state’s priorities. The Zimbabwe Lawyers for 
Human Rights joined MISA in discrediting the Human Rights Commission 
arguing that:

a Commission crafted in an environment of state-perpetrated authoritari-
anism aided by repressive laws is a mockery of the populace seeking pro-
tection from the constitution.

(Zimbabwe Lawyers for Human Rights, 2006)

It viewed the move to appoint the Commission in a piecemeal way, as a way of 
introducing the very clauses that were rejected by the nation in the February 2000 
constitutional referendum. For the Zimbabwe Lawyers for Human Rights, the 
priority should have been the removal of laws that infringed on citizen’s constitu-
tional rights, such as the Public Order and Security Act [Chapter 11:17], the Miscel-
laneous Offences Act [Chapter 9:15], the Access to Information and Protection of Privacy 
Act [Chapter 10:27] and the Broadcasting Services Act [Chapter 12:06].

It can also be argued that the Zimbabwean Human Rights Commission 
does not meet international standards. The international norm is that Human 
Rights Commissions are set out according to the United Nation’s Paris prin-
ciples. According to the United Nations Handbook of 1995 (Paragraph 14: 7),  
international standards in the setting up of Human Rights Commissions were 
defined and agreed upon at the first International Workshop on National 
Institutions for the Promotion and Protection of Human Rights held in Paris 
between 7 and 9 October 1991. These principles were adopted by the United 
Nations Human Rights Commission as Resolution 1992/54 of 1992 and Res-
olution 48/134 of 1993 and related to the status and functioning of national 
institutions for the protection and promotion of human rights. They contained 
recommendations on the role, composition, status and functions of national 
human rights instruments. The five principles are as follows:

(i) The institution shall monitor any situation of violation of human rights 
which it decides to take up.

(ii) The institution shall be able to advise the Government, the Parliament, 
and any other competent body on specific violations, on issues related to 
legislation and general compliance and implementation with international 
human rights instruments.

(iii) The institution shall relate to regional and international organisations.
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(iv) The institution shall have a mandate to educate and inform in the field of 
human rights.

(v) That some institutions may be given quasi-judicial competence.

By establishing a Human Rights Commission that does not follow the Paris 
Principles, the government in actual fact pre-empted such a move. Human 
rights advocates from Zimbabwe feared that the government wanted to use the 
Commission to avoid human rights complaints being taken outside the coun-
try. The African Commission on Human and People’s Rights dealt with many 
human rights complaints from ordinary Zimbabweans and organisations. With 
the establishment of the Human Rights Commission, complainants will first 
have to exhaust local remedies before taking their complaints to regional and 
international bodies. This becomes a classic example of how Human Rights 
Commissions can be used to cover up human rights abuses.

In agreeing with the aforementioned assertion, the Zimbabwe Lawyers for 
Human Rights (ZLHR) (Bamu, 2010) noted what it termed critical issues in 
the effectiveness of a Human Rights Commission. It noted factors relevant to 
the effectiveness of the Commission, among others: issues of composition; the 
appointment process; the Commission’s mandate; its reporting structure, espe-
cially its relationship with the Executive; how the Commission’s decisions will 
be enforced and by whom; resources for use by the Commission; budget and 
accounts; political will to allow it to be independent; the existence of function-
ing institutions of protection such as a non-partisan police force and an inde-
pendent judiciary and a permissive and non-repressive legislative environment.

The nation’s hopes of a proper Human Rights Commission lay with the new 
Constitution that was to be put to a referendum (as of February 2013). How-
ever, judging from the current trajectory of the Constitutional Parliamentary 
Committee (COPAC), the Human Rights Commission will be provided for 
in the new Constitution as stated in Part 3, Section 242 of the Draft Constitu-
tion. While this is the case, chances are that it will not be any different from the 
previous Commission, which existed only in name. Budgetary constraints will 
not make the case for a Human Rights Commission any easier in Zimbabwe.

Chihambakwe Commission

The Zimbabwe Commission of Inquiry into the Matabeleland Disturbances, com-
monly known as the Chihambakwe Commission of Inquiry, was set up by the 
government in November 1983. It was chaired by Harare lawyer Simplicius 
Julius Rugede Chihambakwe. The Commission’s mandate was basically to 
investigate atrocities in Matabeleland (Auret, 1992, p. 156), following distur-
bances at Glenville, Ntabazinduna and Entumbane military camps. According 
to (Nyarota, 2006, p. 142), Chihambakwe was appointed owing to his con-
nections with the then ruling ZANU-PF party. He served his law articles and 
joined law firm Gill, Godlontons and Gerrans (GGandG) before teaming up 
in 1979, with John Chirunda to form Chirunda Chihambakwe and Partners. 
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His connections with ZANU-PF can be traced back to the liberation strug-
gle when he was part of ZANU-PF’s legal team at the abortive 1976 Geneva 
conference. He was also a ZANU-PF election agent for the 1980 elections 
(Nyarota, 2006, p. 140).

In January 1984, the Chihambakwe Commission began collecting evidence of 
army atrocities in Bulawayo. According to the report of the Catholic Commis-
sion on Justice and Peace and the Legal Resources Foundation the Commission 
found hundreds of people waiting to give evidence with the result that it had 
to return in March to hear more testimonies. The CCPJ and the LRF reported 
that ‘the Commission was given plenty of evidence of atrocities involving hut 
burning, mass beatings and executions by the 5 Brigade’ (Catholic Commission 
for Justice and Peace and Legal Resources Foundation, 1997, p. 97).

However, against the expectations of the nation, in November  1984 the 
government announced that the Chihambakwe Commission’s report would 
not be made public (Catholic Commission for Justice and Peace and Legal 
Resources Foundation, 1997, p. 98). In November 1985, Minister for State 
Security Emmerson Mnangagwa made a further announcement that the report 
would not be released. The CCPJ and the LRF took the government to court, 
demanding the right of the nation to see the Chihambakwe Report. The court 
ruled in favour of CCPJ and the LRF, but the government then announced 
that there was only one copy of the report and that it had been lost, so they 
were unable to comply. To date (November 2021), the contents of the Chi-
hambakwe Commission of Inquiry Report are unknown to the public. This 
represents a gross miscarriage of justice, both for the victims and for those 
who gave testimonies to the Commission. The state squandered a propitious 
moment to make the truth known and officially recognised as a part of the 
families’, communities’ and the country’s history.

Dumbutshena Commission

The 1983 Commission of Inquiry into Events Surrounding Entumbane, also known 
as the Dumbutshena Commission of Inquiry, was the first Commission to be 
appointed in Zimbabwe to look into human rights violations (Raftopoulos & 
Savage, 2004, p.  59). It was chaired by the late prominent Bulawayo-based 
lawyer Justice Enoch Dumbutshena and was mandated to look into the clashes 
between former ZANLA and ZIPRA forces at Entumbane and the related kill-
ings in Matabeleland in 1983 (Catholic Commission for Justice and Peace and 
Legal Resources Foundation, 1997, p. 53). The late Enoch Dumbutshena was 
appointed as the first Black High Court Judge and the first Black Chief Justice 
on 24 February 1984. Dumbutshena was appointed as a High Court Judge 
immediately after independence in 1980, proving the trust which, the new 
government had in him as a competent judge. Unlike Chihambakwe, Dumbut-
shena had never been a member of ZANU-PF prior to his appointment.

It is significant that under the Commissions of Inquiry Act [Chapter 10: 07], 
the Prime Minister (subsequently the President) was not obliged to publish the 
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report of a commission. According to the lawsuit which pitted the Zimbabwe 
Lawyers for Human Rights and the LRF against the President of the Republic 
of Zimbabwe and the Attorney General (Civil Application No. 311/99), the 
terms of reference for the Dumbutshena commission were to:

. . . inquire into the mutinous disturbances which took place during Feb-
ruary 1981 at Glenville Military Camp, Ntabazinduna Military Camp, and 
Entumbane ZANLA and ZIPRA Camps for the purposes of determining 
the causes underlying, or which led to, the mutinous behaviour and of 
identifying, if possible, the persons and organisations responsible for plan-
ning or promoting the disturbances; and to make recommendations for the 
resolution of the problems identified.

The circumstances which gave rise to the Dumbutshena Commission were 
disturbances which emanated from efforts made to integrate the three armies, 
namely, ZIPRA, ZANLA and the Rhodesian Armed Forces. There were open 
confrontations, especially between ZANLA and ZIPRA forces at Chitung-
wiza, Connemara, Ntabazinduna and Entumbane Assembly Points, which 
resulted in open warfare. Like the Chihambakwe Commission of Inquiry 
Report before it, the Dumbutshena Commission of Inquiry Report was never 
published (Catholic Commission for Justice and Peace and Legal Resources 
Foundation, 1997, p. 53), and likewise, its concealment meant that the nation 
was deprived of an opportunity to learn the truth and to find healing and clo-
sure. This applied particularly to the families of the combatants who died in the 
confrontations at these Assembly Points.

Organ on National Healing, Reconciliation and 
Integration

The fourth attempt by the state at justice after the three commissions and the 
policy of reconciliation and collective amnesia was the establishment of the 
Organ on National Healing, Reconciliation and Integration. As mentioned 
earlier, Masunungure (2009) argues that the formation of the GNU was a 
watershed moment in the history of Zimbabwe as it ushered in a new political 
dispensation. This dispensation was characterised by a movement away from 
ZANU-PF’s unfettered rule and was accompanied by an admission by the state 
that the country’s violent past must be addressed. This culminated in the for-
mation of the Organ on National Healing, Reconciliation, and Integration 
(ONHRI). The mandate of the ONHRI was contained in Article 7, Sec-
tion 1, Subsection (c) of the GPA which provides that:

The Parties hereby agree that the new Government shall give consideration 
to the setting up of a mechanism to properly advise on what measures might 
be necessary and practicable to achieve national healing, cohesion and unity 
in respect of victims of pre- and post-independence political conflicts.
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The Organ on National Healing was formed in 2009 and comprised three 
ministers, one each from the three parties to the GPA, namely, Sekai Holland 
(MDC-T), the late John Nkomo (ZANU-PF) and the late Gibson Sibanda 
(MDC-M), who was replaced by Moses Mzila Ndlovu. As an approach, this 
representation of the three main political parties was intended to give the Organ 
on National Healing a universal appeal, thereby enhancing its effectiveness.

The blurred mandate which set up the Organ on National Healing notwith-
standing, a number of inevitable pitfalls awaited this peace-building institution 
which can be likened to a sole organ in a complicated system. The Organ on 
National Healing, which was set in the context of a temporary two-year GNU, 
can be likened to a person trying to grow grass in an environment where elephants 
are fighting. Using this analogy, it is clear that the efforts of the Organ on National 
Healing should be directed at preventing the elephants from fighting. Only then 
will the grass grow and in fact, under these circumstances the grass would grow on 
its own. The micro and grassroots efforts of the Organ on National Healing will 
be futile as long as there is animosity at the highest political level.

According to Ndlovu-Gatsheni (personal communication, 2011, June 10), 
the Organ on National Healing was dangerous and injurious to justice in Zim-
babwe. Ndlovu-Gatsheni argued that it sabotaged justice by starting from a 
misguided standpoint that the people of Zimbabwe had always wanted to kill 
each other. By concluding that communities should be united by implement-
ing such state programmes as the aborted kuputisana fodya, literally meaning 
sharing the tobacco, the Organ on National Healing was being prescriptive. 
Its by-line that ‘an eye for an eye makes Zimbabwe blind’ exaggerated vio-
lence and negated the fact that it is the politicians who have divided otherwise 
peaceful communities. In its concept paper, the Organ on National Healing 
also alluded to the ‘recognition and reinforcement’ of ‘traditional means and 
cultural mechanisms of settling disputes/conflicts’ in their quest for a justice 
mechanism but failed to mention and hence recognise any of these mechanisms 
beyond kuputisana fodya (sharing the tobacco) (Organ on National Healing 
Reconciliation and Integration, 2010, p. 22).

A perusal of the Organ on National Healing’s vision and mission statement 
shows that the word justice was mentioned in the preamble only when refer-
ring to the future Zimbabwe, the one to be ‘found on justice, fairness, open-
ness, transparency, respect, dignity and equality’. By mentioning justice as an 
integral part of a future Zimbabwe, the Organ on National Healing was really 
admitting that justice had no place in contemporary Zimbabwe. The Organ 
on National Healing recognised the use of violence by various past regimes 
and stated that survivors ought to be accorded the opportunity to ‘survive the 
peace’. This sounds token and ceremonial, especially when not backed up by 
any victim-centred approached modalities on how these victims will ‘survive 
the peace’. The functions of the Organ on National Healing are stated as:

. . . to study the physical, including emotional, social and mental trauma 
afflicting most Zimbabweans with the view to addressing it and to promote 
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programs to compassionately address the economic and social needs of vic-
tims of political violence and related maladies.

(Organ on National Healing, Reconciliation and Integration 2009)

Its focus areas were given as ‘identifying the sources of the conflicts, identifying 
a relevant national healing framework, restoration of Zimbabwe’s Africanness, 
unhu/ubuntu’ (Organ on National Healing, Reconciliation and Integration 
2009). It was clear that the Organ on National Healing was preoccupied with 
identifying the causes of violence and describing what had happened. Whilst 
it is important in justice to establish causality, it should not be allowed to over-
shadow the prime issue of redressing past wrongs. No mention was made of 
the need to document past atrocities; rather, the Organ on National Healing 
spoke of identifying sources of conflict, examining national healing frame-
works, focusing on gender and youths, involving the Diaspora and restoring 
African traditional values. These are important but peripheral issues that must 
be subservient to the provision of justice and truth-telling, and not the other 
way around.

The Organ on National Healing listed its strategies for conflict resolution as 
anchored in Zimbabweans admitting their violent past and exhibiting a will-
ingness to forgive and to be forgiven. Of interest to this study is the strategy of 
‘engaging victims and perpetrators of violence to achieve pledges of forgive-
ness and reconciliation’. For the Organ on National Healing, simply pledging 
to forgive someone who harmed one was an adequate strategy to resolve past 
conflicts. The provision of engaging victims and perpetrators appears to be so 
trivial to the Organ on National Healing that it is listed as item number 17 
out of 19.

In a case akin to the proverbial putting the cart before the horse, the state 
appeared obsessed with memorialisation before it had established the truth. 
The norm in justice is that truth-telling, reparation (where applicable) and 
reconciliation precedes memorialisation. The state initiated a series of new 
memorialisations, particularly after the formation of the GNU. Chief among 
these was a Presidential Proclamation published in the Government Gazette 
Extraordinary of 15 July 2009, General Notice 92 of 2009, in which the Presi-
dent proclaimed that:

In the spirit of the Interparty Political Agreement, I do hereby declare, set 
out and dedicate the 24th, 25th, and 26th July 2009, as a period during 
which the nation may dedicate the Inclusive Government, our newfound 
peace, our freedom, our new spirit of nation building, National Healing, 
Reconciliation and Integration to inspire the nation going forward.

(Government of Zimbabwe, 2009, July 15,  
General Notice 92 of 2009)

The state also initiated the lighting of the Peace Torch by the President in 
adherence with the AU resolution on Peace and Security (Government of 
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Zimbabwe, 2009). According to a leaflet entitled ‘Major highlights’, the Organ 
on National Healing was involved mainly in sector stakeholder sensitisations, 
networking and outreach programmes. What the Organ on National Healing 
did not do was the most important part; it was supposed to initiate debate on 
the justice methodologies favoured by citizens. Unfortunately, the Organ on 
National Healing appeared to be agitating for reconciliation without any form 
of justice, which was akin to ordering victims to reconcile with those who 
harmed them, without sanctioning the offenders.

More concerns arose from the wording of Article 7 of the GPA that sets 
up the Organ on National Healing with its wording too general, ambiguous, 
uncommitted and vague. The Article was vague on the steps to be taken in set-
ting up structures for justice and it did not set a time frame for the commence-
ment of the justice processes. Nor was there an exit strategy for both the Organ 
on National Healing and the mechanisms it would have helped put in place.

The state’s lack of commitment is also evident in the use of phrases such as, 
‘the government will ensure’ (GPA Article 7.1 (a) and (b): 2008). Key words 
such as justice and reconciliation are missing in the wording of the Article, with 
the word reconciliation appearing only in the name of the Organ on National 
Healing. There is a general lack of clarity as conflicts from different govern-
ments and episodes of gross violation of human rights are lumped together and 
not individually acknowledged or addressed.

Article 7 of the GPA was littered with examples of unwillingness and lack of 
government commitment, which bordered on casting a blind eye on impunity. 
For example, Section 7.1(c) stated that the government shall . . . in considera-
tion. If something is in consideration, it implies that the resultant action or lack 
of action is acceptable, and failure or lack of action will be equally accept-
able. Section 7.1 9(d) stated that ‘the government will strive’. Again, striving 
to end intolerance and politically motivated human rights violations implies 
that the government was prepared to fail in its endeavours to end violence and 
intolerance.

The statist approach to national healing and reconciliation outlined earlier 
lacked popular participation and relegated both victims and perpetrators to 
the ranks of policy consumers as opposed to including them as central players 
in the design and implementation of justice mechanisms. This is the outcome 
when such justice mechanisms are designed by the state which was, ironically, 
was believed to be the major beneficiary of violence in Zimbabwe.

Subscribers to the statist perspective believe that the state had a role to play 
in Zimbabwe’s justice processes on the condition that certain requirements 
were met. These include legislative reforms, political will to end impunity, 
greater civil society community engagement, truth-telling, education for 
national healing and reconciliation, research and counselling on trauma and 
grief, memorialisation and ritualisation and, most importantly, funding for the 
aforementioned initiatives (Machakanja, 2010, pp. 12–15).

Given the policy trajectory of the GNU, such reforms and conditions were 
highly unlikely. This left only traditional justice mechanisms as a viable vehicle 
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to achieve national healing and reconciliation. After all, expecting the state to 
spearhead the correction of wrongs it was accused of masterminding and ben-
efitting from is imprudent. The state appeared to be comfortable appointing 
‘ceremonial’ bodies such as the Organ on National Healing in order to pacify 
the population while appearing to be fulfilling certain expectations and condi-
tions imposed mostly by external bilateral and multilateral institutions.

The aforementioned debate can be put into perspective by locating the 
source of statist justice goals. At the national level, objective goals of justice are 
usually set by the government of the day and these goals tend to be binary in 
nature. This binary perception of post-conflict societies classifies citizens into 
‘winners and losers’, ‘victims and perpetrators’ and ‘them and us’. Under these 
circumstances, victor’s justice becomes a real possibility. As of December 2011, 
justice goals in Zimbabwe were, to a large extent, defined by ZANU-PF, 
the party most accused of gross violations of human rights. If justice is to 
be implemented while ZANU-PF is still in power, in whatever capacity, the 
mechanism(s) will probably include some amnesty, blanket or otherwise. How-
ever, if there is a complete change of government, electorally or otherwise, it 
is likely that Zimbabwe will witness criminal trials as a form of justice, with 
those who designed and presided over gross violations of human rights being 
handed over to the ICC.

In order to put statist justice in perspective, it is imperative to explore the 
awareness of the Organ on National Healing in Zimbabwe. This will be done 
as a precursor to a case study in which the state led the exhumation of the 
remains of victims of human rights abuses in Mount Darwin District in Masho-
naland Central Province.

Awareness of the work of the Organ on National Healing

From its inception, the Organ on National Healing was a relatively unknown 
state institution in Zimbabwe. A  2011 survey indicated that 74% of the 
respondents had never heard of the Organ on National Healing, indicating 
that its visibility or effectiveness was limited (Zimbabwe Human Rights NGO 
Forum, 2011, p.  5). The majority of the 74% who had never heard of the 
Organ on National Healing lived in rural areas while the majority of the 26% 
who knew about the Organ were from urban areas (Zimbabwe Human Rights 
NGO Forum, 2011, p. 12). This points to the lack of knowledge or effective-
ness of state-led justice mechanisms in rural areas of Zimbabwe. Of the 26% 
who knew about the Organ on National Healing, only 32% gave it a positive 
rating, 45% rated it negatively, while 23% had no opinion on its performance. 
Put differently, only 8.32% of the respondents believed that the Organ on 
National Healing was effective.

From these statistics, it can be concluded that the Organ on National Healing 
was relatively unknown in rural areas when compared to urban areas and that 
only a third of those who were aware of it believed that it was effective. The 
relative anonymity of the Organ on National Healing can be best represented 
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by the words of a 71-year-old respondent who noted that he was not yet 
born when the Organ on National Healing was formed (quoted in Zimbabwe 
Human Rights NGO Forum, 2011, p. 13). If the Organ on National Healing, 
which was mandated to lay the foundation for national healing in Zimba-
bwe, was this anonymous, the effectiveness of any state-led justice programmes 
remained a serious doubt, positioning traditional justice mechanisms as viable 
options or complements. This was further evidenced by a mere 3% of respond-
ents who felt that the Organ on National Healing should lead the processes of 
national healing in Zimbabwe.

The statist approach to justice can best be assessed using the case study 
of the Chibondo exhumations. Chibondo presented a propitious moment 
for the state to demonstrate its willingness and ability to initiate and engage 
in victim-centred national healing initiatives. However, as will be discussed 
later, the exhumations were botched, not performed procedurally, and con-
ducted by unqualified personnel and finally used as a propaganda tool by 
ZANU-PF.

Chibondo Mine exhumations and the complicitness of the 
state in human rights abuses

The state was presented with a great opportunity to prove its mettle in spear-
heading national healing when a mass grave was discovered at Monkey  William 
Mine situated on Chibondo Farm in Mt Darwin District in Mashonaland 
Central Province of Zimbabwe. According to the Zimbabwe Broadcasting 
Corporation (ZBC) (31 March  2011), the mine contained more than 640 
bodies of victims of human rights abuses. These remains were discovered in 
2008 by an informal gold miner who crawled into the shaft when digging for 
gold. Initially, the exhumations were undertaken by a voluntary organisation, 
composed mainly of ZANU-PF-aligned war veterans called the Fallen Heroes 
Trust. Eventually, the exhumations were taken over by the Ministry of Home 
Affairs. As shown on Zimbabwe’s state television, the bodies were bundled into 
plastic bags and old sacks, presumably awaiting reburial. The official discourse, 
as dispatched by the state broadcaster, the ZBC, was that the exhumed bod-
ies were of those killed by the Rhodesian Security Forces in the 1970s. Calls 
came from various sectors in the country to engage qualified personnel in the 
whole exercise, starting with the exhumations. However, in a move that can 
be likened to the deliberate contamination of a crucial crime scene, the state 
was reluctant to commission such an exercise. Articulating the state’s position 
on calls to engage forensic experts to identify the remains, local politician 
and then Indigenisation and Empowerment Minister, Saviour Kasukuvere, was 
quoted in the media as saying:

forensic tests and DNA analysis of the remains will not be carried out, 
instead, traditional African religious figures will perform rites to invoke 
spirits that will identify the dead.

( Jumat, 2011)
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Kasukuvere reiterated that this was in line with the demands of the spirits of 
the war dead, which had long ‘possessed’ villagers and children in the district. 
While the ZANU-PF part of the GNU was blaming the Whites, as revealed 
by Kasukuvere’s position, the MDC-T part of the GNU blamed ZANU-PF. 
While delivering a public lecture at the University of Zimbabwe in May 2011, 
the then Deputy Minister of Justice and Legal Affairs Obert Gutu is on record 
as blaming the state broadcaster for fanning violence, national hatred, and divi-
sions. Gutu also blamed the state for double standards, arguing that blaming 
Smith without admitting its own atrocities would not bring national healing. 
For Gutu, the state had to begin by admitting its own atrocities, apologising for 
the Gukurahundi genocide and then holding national memoriam in honour of 
all the victims of human rights abuses.

The decision by the state to use spirit mediums2 to identify the bodies of 
the victims exhumed at Chibondo was treated with suspicion by leading foren-
sic anthropologist Shari Eppel who called for the use of what she termed an 
‘expert eye’ at the site (Shaw & Gotora, 2011). There are three categories of 
experts needed to establish the truth about exhumed human bodies beyond any 
reasonable doubt. These are medical and health care experts, specialist scientists 
and, finally, other professionals who include crime scene examiners, interview-
ers, ordinance experts, mortuary technicians and fingerprint experts. None of 
these experts were available at Chibondo when Monkey William Mine was 
exhumed. Based on the earlier, it can be concluded that instead of opening 
up the space for national healing the Chibondo discoveries created and were 
subsequently surrounded by serious controversies. These are discussed later.

The controversies surrounding the Chibondo exhumations

A number of controversies resulted from the exhumations at Chibondo, par-
ticularly from the manner in which the state handled them. Foremost of these 
was that the Chibondo exhumations were conducted by people with no foren-
sic training. The result was that whether done knowingly or unknowingly, this 
appeared as a deliberate attempt by the state to contaminate the scene, thereby 
giving credence to the view that the state intended to conceal some evidence. 
According to Michelle Kagari, Amnesty International’s Deputy Director for 
Africa, the state never called any experts to work on the site; instead, it actu-
ally turned away experts who wanted to be involved in the project (Amnesty 
International, 2011).

The exhumations by unqualified private citizens were stopped only when 
the ZAPU military wing, ZIPRA, obtained a High Court order stopping the 
Fallen Heroes Trust from exhuming human remains at William Monkey Mine. 
Amnesty International Senior Researcher Simeon Mawanza noted that profes-
sional handling of the site was lacking, which in turn deprived the investiga-
tors of a chance to establish the truth and the families of the victims a chance 
to achieve closure (Gumbo, 2011). Consistent with the views noted earlier, 
Mawanza posited that the Chibondo mass grave was not treated as a crime 
scene where exhumations require professional forensic expertise to enable 
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adequate identification of the victims, determination of cause of death, deter-
mination of time of death and the consequent criminal investigations (if any). 
Forensic identification of the bodies was required to ensure that families of the 
victims were given the remains of their family members for burial in accord-
ance with their traditional and religious belief systems.

Contrary to the state’s version of events, that the victims buried at Chibondo 
were all victims of the Rhodesian Security Forces killed around the 1970s, 
some of the bodies were still decomposing or still had flesh on them (Shaw and 
Gotora, 2011). More evidence suggesting that at least part of the atrocities was 
a recent occurrence was found in the clothing of the victims, which had not 
yet decomposed. Most interestingly was the fact that some clothing and shoes 
were recent brands such as Weinbranner shoes. This points to a possible double 
act by the Smith and Mugabe regimes as both may have used the same disused 
mine shaft to get rid of bodies of human rights abuse victims. According to 
Shaw and Gotora (2011), the presence of some corpses still with skin, hair and 
body fluids raised doubts over claims that White colonial-era troops had com-
mitted the massacres more than 30 years before. This suggests a state afflicted 
with bipolar disorder, a state that denounces violence, institutes the Organ on 
National Healing, Reconciliation and Integration during the day and commits 
human rights abuses at night.

There was also a strong likelihood that the site was contaminated as it was not 
sealed off in line with international best practices in exhumations. International 
standards of exhuming human remains stipulate the proper establishment of the 
cause(s) of death, ensuring proper identification and, where possible, the return 
of the remains to family members. None of the aforementioned occurred. 
The mishandling of Chibondo set a precedent that has serious implications 
for possible exhumations of other sites in Zimbabwe, including the remains of 
victims of the Gukurahundi genocide. During the exhumations, war veterans 
and predominantly ZANU-PF supporters sang songs that denounced former 
Rhodesian Prime Minister Smith, Tsvangirai and the West in general. A ‘tradi-
tional’ ceremony was conducted to ‘appease the victims’ and some of the words 
sung included, ‘down with Whites, not even one White man should remain 
in the country’ (Daily Mail Reporter, 2011, March 31). These words are not 
consistent with the national healing mandate that the state purported to pursue 
through the Organ on National Healing, Integration and Reconciliation.

The lack of involvement of key national healing stakeholders, primarily the 
Organ on National Healing and liberation movements, raised serious questions 
about the sincerity of the state in instituting justice. It is difficult to compre-
hend why the exhumations were undertaken by a voluntary organisation and 
subsequently taken over by the Ministry of Home Affairs, when the country 
had a state organ formulated solely for the handling of such issues. This was 
clear evidence of a deliberate attempt to exclude other stakeholders from the 
process. This runs counter to the tenets of justice, including inclusivity and 
popular participation. Besides guaranteeing authenticity to the justice pro-
grammes, inclusivity and popular participation have proved to be the tools 



International justice in the (post)colony 121

most instrumental in any peace-building initiative. The opposite is true of 
exclusivity and lack of popular participation.

The timing of the announcement of the discovery of the human remains at 
William Monkey Mine was also controversial. While official reports indicated 
that these remains were discovered by an illegal gold miner in 2008, no expla-
nation was given as to why the discovery was only made public in early 2011. 
The state merely hinted that the exhumations were taking place because illegal 
gold miners were vandalising the mineshaft (Newsday, 2011, August 14). Even 
more controversial was the fact that a constitutionally unaccountable body, 
independent of the established criminal justice structures, undertook and over-
saw the entire exhumation and reburial exercise. A definite conflict of inter-
est existed as the Fallen Heroes Trust, aligned to ZANU-PF, which was itself 
implicated in the atrocities, spearheaded the exhumations and later reburials, 
even when the ZIPRA Veterans Trust had secured a High Court order stop-
ping the exhumations. The reburial of the unidentified bodies was tantamount 
to the concealment of evidence as no results were provided by the state regard-
ing the identification of the bodies, the cause(s) or time of death. One can only 
speculate that if the results were available, then they were not consistent with 
the state’s version of events. The way Chibondo was handled has serious impli-
cations for national healing in Zimbabwe. These implications will be discussed 
in the following.

Implications of Chibondo for national healing

The seemingly deliberate mishandling of Chibondo was a clear case of the 
obstruction of justice by the state. This was meant to prevent the establishment 
of the truth through the use of forensic experts, a process that had been suc-
cessful in establishing historical accountability elsewhere. These include studies 
by Binford (1996) and Juhl (2005), on the el Mozote massacre in El Salvador 
(1993, 1999–2003), the use of chemical weapons in Iraqi Kurdistan (1992), 
mass graves in the former Yugoslavia (1992–1993), the Vukovar Hospital mass 
grave in Croatia (1992–1993, 1996), the Srebrenica genocide (1996) and Kigali 
and Kibuye mass graves in Rwanda (1996) which offer invaluable insights into 
how mass grave investigations contributed significantly to the success of truth 
seeking and justice. Locally, the Solidarity Peace Trust exhumed bodies of 
human rights abuse victims and identified them forensically with the help of a 
team of scientists from Argentina called Equipo Argentino de Antropología Forense 
(The Argentinean Forensic Anthropology Team) (EAAF).

The state, through the ZBC, seized the opportunity presented by the mass 
grave to encourage Zimbabweans to visit the disused mineshaft to ‘witness 
for themselves the atrocities committed by the colonial regime’, thereby fan-
ning hatred and discouraging national healing and reconciliation (Various ZBC 
news bulletins: March to April 2011). The state even involved primary school 
children whom they ferried to the site, presenting unverified opinions as facts 
to the pupils (Fontein, 2020, p. 121). This squandered a valuable opportunity 
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to teach young Zimbabweans the value of national healing and reconcilia-
tion. Chibondo presented a missed opportunity for Zimbabwe to conclusively 
establish the truth, get closure and enhance national healing. Eppel agreed and 
noted that:

. . . what is happening . . . is a travesty. Bones speak quietly and, in a lan-
guage, only an expert can hear. Let’s not silence them forever but bring 
them the help they need to be heard.

(Shaw & Gotora, 2011)

The unsatisfactory manner in which the state handled the Chibondo exhumations 
also has implications for other known pre-independence and post- independence 
mass graves, both inside and outside the country. Some Zimbabweans who were 
killed during the War of Independence were buried in mass graves in neigh-
bouring countries such as Mozambique and Zambia. These include mass graves 
such as those at Mukushi, Tembue, Nyadzonia and Chimoio, places which were 
rightly turned into national shrines by the Zimbabwean state with the per-
mission of the governments of Mozambique and Zambia. However, more and 
more mass graves will continue to be discovered, especially inside the country 
and with such a bad precedent set by the state, constitutionally unaccountable 
interest groups such as war veterans’ associations are likely to take control of 
such events in the future. This sabotages the process of national healing as these 
mass graves will be used for other purposes such as gaining political mileage. It 
will be difficult for the victims of human rights abuses in Zimbabwe to trust the 
state with any justice initiative given the way it (mis)handled Chibondo. The 
Chibondo debacle signalled the failure of statist justice in Zimbabwe, which the 
state had resuscitated with the formation of the GNU. Instead, it strengthened 
the resolve of citizens to use alterative non-state justice mechanisms.

Conclusion

This section chronicled the statist approach to justice in Zimbabwe between 
1980 and 2011. This was achieved first by providing a synopsis of the histori-
cal background of violence in Zimbabwe. It discussed the dilemmas that faced 
Zimbabwe as it tried to come to terms with its violent past. It noted that repro-
duced violence in Zimbabwe became a tool of governance and that violence 
was cyclical. Three statist justice mechanisms were discussed. These are amnesia, 
Commissions of Inquiry and the Organ on National Healing, Integration and 
Reconciliation. It was noted that amnesia as a state policy was announced by 
the then Prime Minister at independence and involved the mass unconditional 
forgiveness of the perpetrators by the victims, notwithstanding the fact that 
perpetrators had never asked to be forgiven. Examining the young country’s 
violent past was deemed an unnecessary detail for such a promising democ-
racy. However, the battle between former ZANLA and ZIPRA combatants 
at assembly points and the Gukurahundi resulted in the appointment of two 
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Commissions of Inquiry. The findings of the Chihambakwe and Dumbutshena 
Commissions of Inquiry were never made public. Zimbabwe also established a 
Human Rights Commission as one of the products of the GNU. However, the 
Commission proved to be stillborn.

The case study of the exhumations at William Monkey Mine in Chibondo 
was explored. These exhumations were deliberately mishandled by the state, 
presumably in an attempt to conceal its role in post-independence human rights 
abuses while simultaneously heaping all the blame on the Smith regime. The 
failure of the state to initiate victim-centred justice mechanisms can therefore 
not be denied as the state rendered itself incapable of healing and reconciling 
the nation. Consequently, citizens used mechanisms that were at their disposal 
to heal and reconcile among themselves without involving the state.

Notes

 1 General Peter Walls was the Commander in Chief of Rhodesian Security Forces, which 
rendered him a legitimate military target.

 2 A spirit medium is part of the Shona spiritual hierarchy which begins with family spirits 
(midzimu yemusha), also known as masvikiro emusha these report to area spirits (midzimu 
yedunhu). In turn, these report to national mediums (mhondoro dzenyika). The pinnacle of 
this hierarchy is Mwari Musikavanhu (God).
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When a mad man walks naked, it is his kinsmen who feel shame, not himself.
– Chinua Achebe: A Man of the People, 1966: 118

Introduction

The aforementioned quotation by Chinua Achebe alludes to the importance 
of collective identity, collective responsibility. Specifically, the proverb points to 
the need for seeing the self in the other. That way, humanity becomes a collec-
tive of beings who see themselves in others. African leaders who stand accused 
of human rights abuses must see themselves in the other they abuse, and fel-
low African leaders must see themselves in the leaders who trample on human 
rights across the continent. That way, classic examples of human rights abuses 
such as Zimbabwe would have been addressed before they reached current lev-
els. In such circumstances of self-correction, the International Criminal Court 
become less relevant for Africa. When an African leader abuses his/her people, 
it is other African leaders who must feel ashamed and take responsibility.

In this chapter, I will demonstrate how efforts to bring Zimbabwe before 
the International Criminal Court (ICC) were frustrated not only by Zimba-
bwe but also by the UNSC whose members, for various reasons are interested 
in what happens or does not happen in Zimbabwe. This is a case study of the 
futility of international criminal justice in Africa as pursued through the insti-
tution of the ICC.

The ICC was problematic right from its creation, and it quickly became 
part of the international criminal justice problem in Africa. The international 
criminal justice system stands accused of failing to curb the scourge of violence 
and war in general and the protection of children, women, and indigenous 
minorities in particular. While this view can be contested on the grounds that 
avoiding war and armed conflicts in not the mandate of the ICC what is appar-
ent is its typically idealist modus operandi, in which it sought to ‘legalise’ and 
‘universalise’ justice. This was done in a manner that eventually rendered any 
other non-legal justice mechanism futile. It sought to use legal means to solve 
problems that were predominantly political and its prime focus on prosecutions 
implied that justice was more important than peace. A number of disadvantages 

6  The ICC and international 
criminal justice in 
Zimbabwe

DOI: 10.4324/9781003267416-6

https://doi.org/10.4324/9781003267416-6


International criminal justice in Zimbabwe 127

accrued to Africa as a result of the use of ICC prosecutions. In all these cases 
the victims were either marginalised or completely disregarded, leading them 
to revive and implement traditional justice mechanisms.

This is an exploration of the impact of the ICC on Zimbabwe in a bid to 
demonstrate the futility of international justice as pursued by the ICC in Africa. 
The method used in this chapter is an exploration of the various litigations and 
efforts to bring the late Zimbabwean President Mugabe before the ICC and 
other courts of law to answer to allegations of various gross various human 
rights violations. These cases will be preceded by a discussion of the various 
attempts at bringing him before the ICC for prosecution and the status of his 
immunity from prosecution. This will be achieved by analysing the Rome Stat-
ute’s Article 17, the Constitution of Zimbabwe and other relevant treaties that 
deal with the issue of the immunity of state officials from prosecution.

ICC jurisdiction and international criminal justice 
in Zimbabwe

The challenge in jurisdiction facing the ICC in Zimbabwe is that the Rome 
Statute restricts the Court to investigating only crimes committed after 
July 2002. This implies that the most contentious periods in Zimbabwe’s vio-
lent past lie outside the legal mandate of the ICC. These periods include the 
War of Independence (1965–1980), Gukurahundi (1982–1983), land redistri-
bution-related violence (2000–2005) and Operation Murambatsvina (2002, 
Benyera, 2017, p. 105). For the majority of the Black population who lived 
under the White minority government of Rhodesia, the omission of the colo-
nial period from the International Criminal Court’s jurisdiction is a travesty of 
justice tantamount to the promotion of impunity.

Despite this, referrals of Zimbabwe to the ICC have been attempted by 
many countries, institutions and even individuals. The biggest stumbling 
block was encountered in the politics of the UNSC where permanent mem-
ber China and rotational non-permanent member South Africa consistently 
refused that the case of Zimbabwe be put on the UNSC agenda. However, 
this was not the first time that Zimbabwe’s case was brought before the ICC. 
Since 2005, various calls were made for the situation in Zimbabwe to be 
referred to the Court by the UNSC. The next section will outline the efforts 
made by various bodies and individuals in calling Zimbabwe to account for its 
human rights record, beginning with the case of Adella Chiminya Tachiona 
versus Mugabe.

Tachiona versus Mugabe

In a landmark lawsuit filed in the USA, Adella Chiminya Tachiona, widow of 
late MDC member Talent Chiminya and Others sought a default judgement 
against Mugabe, then Foreign Affairs Minister the late Dr Stanislaus Mudenge 
and ZANU-PF. According to the court papers, the petitioners wanted Mugabe 
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to be held personally liable for the assassination of Talent Chiminya and other 
damages which they claimed to have suffered at the hands of ZANU-PF offi-
cials. The plaintiffs sought US$68,500,000 in compensation and punitive dam-
ages (Mundis, 2003, p. 464). The papers were served while Mugabe and the 
late Mudenge were in New York attending the Millennium Summit at the UN 
Headquarters. The United States District Judge Victor Marrero granted immu-
nity to Mugabe and his co-accused but granted a default judgement against 
ZANU-PF. The lawsuit was brought to the United States District Court, New 
York pursuant of the US alien Tort Claims Act, the US Torture Victims Pro-
tection Act and international human rights law (Mundis, 2003, p.  432). In 
reaching his decision, the judge considered the head of state immunity, the 
doctrines of absolute sovereign immunity and restrictive immunity, diplomatic 
immunity, personal inviolability and personal and subject matter jurisdiction. 
Part of the judgement read:

The district court held that Mugabe and Mudenge were also entitled to 
immunity from suit as heads of state because the Government had filed a 
suggestion of head-of-state immunity on their behalf.

(Chiminya Tachiona v. Mugabe, 216 F. Supp. 2d 262  
(S.D.N.Y. 2002), 2002)

The judgement also noted that the United Nations Convention on Privileges and 
Immunities extended to Mugabe and Mudenge. This included the full range of 
immunities that diplomats enjoy under the Vienna Convention, including not 
only the immunity from legal process set forth in Article 31 but also the invio-
lability of the said person. The judgement also stated that:

As discussed above, see Part II(A), supra, section 11(g) of the U.N. Con-
vention on Privileges and Immunities extends to Mugabe and Mudenge 
the immunities that diplomats enjoy under the Vienna Convention. These 
include not only the immunity from legal process set forth in Article 31, 
but also the “inviolability” of the person. The person of a diplomatic agent 
shall be inviolable. He shall not be liable to any form of arrest or deten-
tion. The receiving state shall treat him with due respect and shall take all 
appropriate steps to prevent any attack on his person, freedom or dignity 
(Adella Chiminya Tachiona, on Her Own Behalf on Behalf of Her Late Husband 
Tapfuma Chiminya Tachiona, and on Behalf of All Others vs Robert Mugabe and 
Others, 2004).

(Chiminya Tachiona v. Mugabe, 216 F. Supp. 2d 262  
(S.D.N.Y. 2002), 2002)

With the seemingly acrimonious relationship between Mugabe and the USA, 
it is worth noting that the latter’s justice system, with its alleged disregard for 
international law, found the former not liable for prosecution in the USA. 
This court judgement suggests that the prosecution of Mugabe, no matter how 



International criminal justice in Zimbabwe 129

much desired, may never occur because when applied in earnest the doctrine of 
immunity outlaws his prosecution as long as he is Zimbabwe’s State President.

Governments of New Zealand and Australia

Another attempt to get Mugabe to stand trial for his alleged human rights 
abuses was initiated by the New Zealand and Australian governments. In 
December  2009, then Australian Foreign Minister Alexander Downer led 
efforts to lobby the UNSC to indict Mugabe and his government at the ICC 
for crimes committed against humanity. In a televised interview with the Aus-
tralian Broadcasting Corporation in December 2009, Minister Downer said:

I very much hold the view that as a country which is party to the ICC and 
bearing in mind the simply horrific things that have happened in Zimba-
bwe . . . that it is worth a try to get an indictment.

Both Australia and New Zealand issued statements to the effect that contin-
ued failure of the Zimbabwean government to respect democracy and human 
rights needed to be addressed firmly by the international community. The two 
countries stated that they would specifically target their lobbying at France, 
Britain and the USA. It is more than three years since this lobbying started but 
no referrals have yet been made which can only be interpreted as a failure of 
these efforts.

The European Union

In a separate attempt to have Mugabe brought before a court of law to answer 
allegations of human rights abuse, two European Union-backed proposed reso-
lutions condemning widespread human rights abuses in Sudan and Zimbabwe 
failed to pass a UN committee in 2009. In this case, Zimbabwe and Sudan had 
the backing of African countries led by South Africa, who argued that their 
moves were not a denial of human rights violations in Africa but only for the 
purpose of countering the double standard of the EU. In December 2009, Brit-
ain brought Zimbabwe to the UNSC to answer to human rights abuses related 
to Operation Murambatsvina (Dzimiri et al., 2012, p. 193). The then British 
Ambassador to the UN, Emyr Jones Parry, called for UN Special Envoy on 
Human Settlements Issues in Zimbabwe, Anna Tibaijuka, to brief the council 
and answer questions. Algeria, Benin and Tanzania objected, stating that the 
case was not a matter of international peace and security and therefore should 
be left to the African Union to handle. This position was supported by China 
and Russia while Brazil abstained from voting on the matter.

In a similar case, a UN Draft Resolution intended to impose sanctions on 
Mugabe and his top leadership did not manage to pass through the UNSC dur-
ing its 5,933rd meeting of July 2008. Nine countries (Belgium, Burkina Faso, 
Costa Rica, Croatia, France, Italy, Panama, the United Kingdom, the United 



130 International criminal justice in Zimbabwe

States) voted in favour of the draft, while five voted against (China, Libya, Rus-
sian Federation, South Africa, Vietnam), with Indonesia abstaining (United 
Nations Security Council, 2008).

International Bar Association

In 1994 the International Bar Association (IBA) accused Mugabe of a long list 
of atrocities and said that the ICC should bring him to justice since African 
nations had failed to do so (Moyo & Ashurst, 2007, p. 193). According to the 
International Bar Association’s website (visited in August 2012), its executive 
director Mark Ellis argued that decisive action was required by both the United 
Nations and the AU to end impunity and violence in Zimbabwe. Beyond these 
public condemnations, the IBA did not take any meaningful steps towards start-
ing the litigation process against Mugabe and his government.

The British Conservative and Liberal Democrat parties

One of the most sustained efforts to bring the Zimbabwe human rights issue 
to the ICC was made by its former coloniser, Britain. Various organs of the 
British state were involved in mobilising support to bring Mugabe before the 
ICC. These include efforts by the then Foreign Secretary David Miliband, who 
noted that Zimbabwe’s ‘state sponsored violence’ had a very clear motivation, 
which was not ethnic cleansing per se, but the desire to remain in power. Mili-
band made these comments when he took part in an interview on Sky TV on 
22 June 2008 in reaction to the news that opposition leader Morgan Tsvangirai 
had withdrawn from the Presidential election rerun which was necessitated by 
the inconclusive Presidential election results. Miliband continued his efforts, 
this time when he addressed the UNSC on 14 December 2008. He noted that 
the UN had yet to find its voice and called for a full discussion at the UNSC. 
Another British MP, William Hague, called for a relevant UN commission to 
look into what he termed ‘grotesque abuses of human rights’, with a view to 
recommending further action by the ICC.

Previously, in October 2006, the House of Lords had recommended that 
Mugabe’s exhortations to the police to assault trade union demonstrators be 
used to arraign him before the ICC for crimes against humanity (Pambazuka 
News: 20 October 2006). British MP, Baroness D’Souza, suggested that the 
British government use ‘the full array of legal, diplomatic and other measures 
open to the it and the European Union for the sole purpose of amassing a 
critical mass of international likeminded opinion’. This was intended to lead 
to the coordination of support for victims of violence in Zimbabwe whom she 
described as bearers of the ‘unspeakable brunt of repression’. D’Souza cited 
the international community’s obligations, as enshrined in the Rome Statute, 
specifically the duty to bring a prosecution at the Court.

Another failed attempt by the British government to arraign Mugabe before 
the ICC was contained in the report of the British Select Committee on Foreign 
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Affairs. The report recommended that the United Kingdom start a campaign 
for the referral of Mugabe to the ICC for ‘his manifold and monstrous’ crimes 
against the people of Zimbabwe (House of Commons: Foreign Affairs Com-
mittee, 2005, p. 47). Similar sentiments are also contained in the Tenth Report 
of the Foreign Affairs Committee Zimbabwe Session 2001–2002: Response 
of the Secretary of State for Foreign and Commonwealth Affairs Presented to 
Parliament by the Secretary of State for Foreign and Commonwealth Affairs 
of October 2002. None of these efforts resulted in any action by the ICC on 
Mugabe.

The Namibian National Society for Human Rights

Pressure to take Mugabe to the ICC has not come only from Europeans, nota-
bly the British, but also from within the region. Such calls came, for instance, 
from Namibia, a country that ironically enjoyed cordial relations with Mugabe’s 
government. In order to drum up support aimed at highlighting Zimbabwe’s 
human rights abuses and the need for international justice to take its course 
through the indictment of Mugabe, a Namibian human rights watchdog, the 
National Society for Human Rights (NSHR), organised a demonstration in 
Windhoek in February 2007. According to the organisation’s Executive Direc-
tor Phil ya Nangolo, NSHR believed that Mugabe deserved to be hauled 
before the Zimbabwean or even Namibian courts. Noting the remoteness of 
these two options, ya Nangolo added that ‘if these two fail, then Mugabe 
should be hauled before the ICC to face charges of, inter alia, war crimes and 
crimes against humanity’ (The Namibian, 2007). Ya Nangolo’s wish to have 
Mugabe prosecuted will never be realised.

The South African government’s position

South Africa’s position regarding its role (or lack thereof) in arraigning Zimba-
bwe at The Hague was brought to light in 2008 in a dossier submitted to the 
National Prosecuting Authority (NPA) concerning South Africa’s obligations 
under the International Criminal Court Act 27 of 2002. The dossier was composed 
of a legal opinion compiled by Advocates Wim Trengove, Gilbert Marcus and 
Max du Plessis. The rationale for the dossier was to urge the National Pros-
ecuting Authority to institute prosecutions where they had previously refused 
on account of a decision taken by the police not to investigate the allegations. 
As mentioned earlier, the Southern African Litigation Centre and the Zim-
babwe Exiles Forum appealed the decision and sought an order setting aside 
the decision not to prosecute these perpetrators and, moreover, to have these 
human rights violators arrested in the event they travelled to South Africa. The 
ostensible motive behind the submission of the dossier was to prevent South 
Africa from becoming a haven for those who commit crimes against human-
ity. To date (December 2021), no Zimbabwean official has been arrested in 
South Africa despite many of them visiting and passing through the country on 
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several occasions. This was especially the case after the collapse of Zimbabwe’s 
national airline, Air Zimbabwe, which meant that most Zimbabwean officials 
travelling abroad travelled via South Africa. Not the Democratic Alliance (DA), 
the National Prosecuting Authority nor the Zimbabwe Exiles Forum took 
concrete steps to have these leaders intercepted and arrested in South Africa.

From these cases it can be deduced that Mugabe will not be appearing 
before the ICC anytime soon. This, despite the existence of mechanisms 
within the ICC to bring suspects such as Mugabe to answer allegations of 
human rights abuses. This can be attributed to the lack of political will both 
regionally and internally to prosecute Mugabe. The ICC provisions as con-
tained in the Principle of Complementarity therefore deserve to be revisited 
and interrogated.

The Democratic Alliance in South Africa

Zimbabwe enjoyed the support of fellow SADC governments, who for various 
reasons opposed having the ICC investigate Zimbabwe. However, in South 
Africa, the opposition Democratic Alliance agitated for Zimbabwe’s human 
rights record to be referred to the ICC. In 2008, two DA MPs who had formed 
part of the SADC observer mission announced that the DA wanted Mugabe 
to be tried at The Hague for crimes against humanity. The DA’s leader Helen 
Zille added that they hoped that this action would set in motion a process 
that will result in Mugabe and his henchmen facing justice for the crimes 
they committed against the Zimbabwean people. These views were contained 
in a letter by the DA addressed to the UN Secretary General and copied to 
other institutions and governments such as the then UNSC chair (USA), the 
UN Commissioner for Human Rights, Human Rights Watch and Amnesty 
International. The DA noted that it wanted the matter referred to the ICC 
Prosecutor to initiate investigations with the view to prosecuting those guilty 
of human rights violations in Zimbabwe. Helen Zille quoted the Darfur probe 
by the UN as precedent setting and said it showed that although Zimbabwe was 
not a signatory to the Rome Statute the same Statute gave the ICC jurisdiction 
over non-party countries. Like others before them, Zille and the DA’s efforts 
did not result in the arrest of Mugabe.

Complementarity and justice in Zimbabwe

The ICC operates on the Principle of Complementarity, which makes it the 
duty of every state to exercise criminal jurisdiction over those responsible for 
international crimes (Rome Statute: Articles 1 and 17). This is an improve-
ment on the former ad hoc International Criminal Tribunals in Sierra Leone, 
Rwanda, and the former Yugoslavia, which had primacy over national courts. 
The Principle of Complementarity works better when the ICC initiates inves-
tigations in states that would have proved unwilling or unable to carry out 
prosecutions on their own (Burke-White, 2005). On the other hand, the 
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Principle appears ill equipped and inadequately prepared to deal with cases 
where countries do self-referral. The Principle of Complementarity assumes 
that countries will be reluctant to refer themselves to the ICC. With that in 
mind, the Rome Statute addressed the likely scenarios of countries claiming 
state sovereignty and thereby refusing to be subjected to the court’s jurisdic-
tion. This left the ICC in a quandary when the opposite happened. As of 
December 2012, four out of the five African cases were all self-referrals (DRC, 
Uganda, Central African Republic and Sudan (Darfur) plus Sudan which was 
referred by the UNSC in 2005).

With respect to Zimbabwe, it can be argued that there may be cases where 
inaction by states is the appropriate rationale of action by the ICC (Stigen, 
2008, p. 199). The ICC added a third dimension to the Principle of Com-
plementarity. This decision and its interpretation of Article 17 of the Rome 
Statute will probably not change the situation. Adding a third-dimension test 
of ‘inactivity’ or ‘inaction’ beyond ‘unwilling and unable genuinely was criti-
cised Schabas as vague and open to abuse by powerful nations (Schabas, 1996). 
However, it is this third prong test of ‘inactivity’ or ‘inaction’ which has the 
potential to be used by the ‘international community’ to bring case of human 
rights abuses in Zimbabwe to The Hague as evidence suggests that there were 
no genuine attempts by the government in Zimbabwe to investigate alleged 
cases of gross violations of human rights.

The refusal by the Zimbabwe government to make public several human 
rights abuse reports is a case in point. Unreleased reports include the 1983 
Zimbabwe Commission of Inquiry into the Matabeleland Disturbances (also 
known as the Chihambakwe Commission of Inquiry) and the Commission of 
Inquiry into events surrounding Entumbane 1 and 2, otherwise known as the 
Dumbutshena Commission of Inquiry. The latter’s mandate was to look into 
the clashes between former ZANLA and ZIPRA forces at Entumbane and the 
killings in Matabeleland in 1983 (Catholic Commission for Justice and Peace 
and Legal Resources Foundation, 1997). The now almost defunct Human 
Rights Commission serves as a further example of Zimbabwe’s unwillingness 
to investigate human rights abuses.

This section grapples with the possibility of Zimbabwe’s alleged human 
rights violations being taken to the ICC as a result of evoking the Princi-
ple of Complementarity. This is highly unlikely given the vagueness of this 
Principle which instead of revealing which cases the ICC should investigate, 
sets out instead the specific cases the ICC should not investigate or prosecute 
(Rome Statute Articles 17 and 53). Beyond the reach of the ICC are those 
international criminal cases that states with jurisdiction over them are already 
investigating or prosecuting, as evidenced by a display of genuine willingness 
and ability to do so. Nor does the ICC consider cases where the crimes in 
question are not regarded as serious enough to concern the ICC, nor those 
cases where an investigation would not serve ‘the interests of justice’ (Kleffner, 
2008, p. 292). Under these circumstances, victims’ interests become second-
ary to the primary concerns of investigation, conviction, and punishment of 
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the perpetrators. The inclusion of ‘the interests of justice’ as a major selection 
criterion further diminishes the interests of victims in general and the need for 
reconciliation in particular.

The ICC Office of the Prosecutor has yet to define exactly what consti-
tutes ‘sufficient gravity’ and what ‘the interests of justice’ entail. According to 
Clark, the Prosecutor outlined four main criteria for determining the gravity 
of crimes. These are their scale, nature, the manner of their commission and 
their impact. The criteria for the assessment of these circumstances have yet to 
be developed implying that, in the meantime, alleged perpetrators remain free. 
It can be concluded that rather than prosecuting suspects of gross violations of 
human rights, the ICC’s Rome Statute is more concerned with preserving the 
sovereignty of certain states, particularly those opposed to its formation such as 
the USA. This is evidenced by the ICC’s case selection criteria which are the 
subject of discussion in the next section.

ICC case selection

The ICC’s record indicates the need to balance law and politics of its case 
selection. The ICC was caught between an idealistic vision of a global court 
designed to prosecute the cases that domestic jurisdictions could not or would 
not prosecute. This was compounded by the pragmatic concerns of the ICC 
as a new institution seeking judicial results to secure its legitimacy. Under 
these circumstances, case selection was a key ingredient in the ICC’s endeav-
our to build a strong legal corpus and create legal precedent. According to 
the Rome Statute, situations can be referred to the ICC in one of three ways: 
first, by a state party; second, by the UNSC and third at the instigation of the 
Prosecutor. In the third scenario, the Prosecutor must gain the authorisation 
of the Pre-Trial Chamber of the Court before launching investigations and 
must show that there are sufficient grounds to do so (Rome Statute: Articles 
54 and 56).

More than 20 years into its existence the ICC was still developing its broad 
strategy for case selection based on the rules outlined in the Rome Statute and 
its Principle of Complementarity. For Clark, three trends in the Prosecutor’s 
approach emerged. First, the Office of the Prosecutor indicated that it would 
focus on perpetrators who bore the greatest responsibility for crimes (Clark, 
2008). This meant that the OTP was likely to prosecute only government, 
military or militia leaders suspected of orchestrating or committing crimes 
under the ICC’s jurisdiction. The challenge entailed in this approach is to 
determine who decides which suspect ‘bears the greatest responsibility’ for the 
crimes allegedly committed. Should it be the victims or the Prosecutor? Does 
the Prosecutor have the competence to adjudicate and apportion responsibil-
ity in crimes that he or she did not witness? Most importantly, whose word 
or what kind of evidence will the Prosecutor use to arrive at such a decision? 
These considerations work against the successes of the ICC’s case selection 
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and inversely feed the growth of impunity, mostly in Africa. The second trend 
concerns the OTP’s statement that the ICC:

it will encourage national prosecutions, where possible, for the lower-
ranking perpetrators, or work with the international community to ensure 
that the offenders are brought to justice by some other means.

(International Criminal Court, 2003, p. 3)

This point is meant to result in the prosecution of small numbers of high-level 
perpetrators while encouraging domestic jurisdiction to help close any poten-
tial ‘impunity gap’ left by the ICC’s focus on a minority limited number of 
suspects. This highlights the challenges contained in the grading and ranking 
of crimes and criminals; there is no agreed instrument, tool, or criteria with 
which to do this, leaving such an important aspect open to different interpreta-
tions and contestations.

Third, the OTP indicated that it would take an extremely cautious approach 
to selecting which cases to investigate, acting only when it possessed enough 
evidence to provide strong prospects for a successful investigation. It is likely 
then that the OTP will pursue cases only where state parties and other sources 
have already gathered substantial evidence. This reliance on third parties for 
such crucial aspects such as the gathering of evidence is out of place in the 
ICC. Outsourcing of evidence collection weakens the ICC as the motives for 
evidence collection differ, especially when this is done by those linked to the 
suspects or the victims.

Zimbabwe’s position regarding the ICC jurisdiction

In a seemingly dismissive manner, Zimbabwe consistently treated attempts 
to have Mugabe arrested as foreign meddling in its internal affairs sponsored 
by its detractors. The President’s Press Secretary, George Charamba, said that 
calls for Mugabe’s indictment were attempts to tarnish the image of the Pres-
ident and the country. Charamba noted that Zimbabwe was not a signatory 
to the Rome Statute that had created the ICC and was therefore not legally 
bound by it. In an interview on 24 September 2012, the same views were 
expressed by the Deputy Director of the Organ on National Healing, Inte-
gration and Reconciliation, Anderson Chiraya, who stated that the ICC had 
no role in Zimbabwe. He observed that the ICC was a foreign organ with 
no jurisdiction over Zimbabwe, or any Zimbabwean for that matter, just as it 
had no jurisdiction over the United States of America, Israel, any American 
or Israeli. For him, the irrelevance of the ICC to Zimbabwe is illustrated by 
the fact that Zimbabwe was never part of the ICC and, according to him, 
never would be. He gave the selective application of law and the deliberate 
targeting of Africa, especially its leaders, as the reason for Zimbabwe’s resent-
ment of the ICC.
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Mugabe and immunity from ICC prosecution

The first test of Mugabe’s immunity from prosecution on allegations of gross 
human rights abuses was a case discussed earlier on which was brought before 
the United States District Court, New York on the 7th of August 2002 by 
Talent Chiminya, widow of Tichaona Chiminya who was killed together with 
fellow MDC activist Talent Mabika on 15 April 2000 (Blair, 2002, p. 258). 
The allegations by Talent Chiminya were that Mugabe in his capacity as the 
leader of ZANU-PF was responsible for her husband’s death who was alleg-
edly killed by his party’s officials. Amnesty International’s 2002 report, titled 
Zimbabwe the toll of impunity, reported that the two were killed by Central Intel-
ligence Organisation (CIO) agent Joseph Mwale and war veteran Kainos Tom 
‘Kitsiyatota’ Zimunya, who was commanding a group of ZANU-PF youths 
who carried out the murder. In the case, Mugabe’s defence was predicated on 
his immunity from prosecution which the US court upheld, ruling that such a 
position was consistent with international practice.

The aforementioned judgement can best be understood if the two types of 
immunity that the ICC considers in such cases are explained; functional immu-
nity and personal immunity. Functional immunity is commonly referred to as 
immunity ratione materiae while personal immunity is called immunity ratione 
personae. Personal immunity or ratione personae is attached to senior state officials 
while they are still in office. State as well as judicial practice indicates that this 
form of immunity applies even to international crimes, as held by domestic 
courts in cases involving former Libyan leader President General Muammar 
Gaddafi and Mugabe. The principles of immunity ratione materiae and immu-
nity ratione personae were also discussed in the following cases: Jones v Ministry of 
the Interior of the Kingdom of Saudi Arabia [2006] UKHL 26, [2007], Bat v Inves-
tigating Judge of the German Federal Court [2011] EWHC 2029 (Admin) and 
Sosa v Avarez-Machain, 542 U.S. 692 (2004).

It can be deduced from these cases that functional immunity or ratione mate-
riae can be invoked not only by serving state officials but also by former state 
officials in respect of their official acts while they were in office. This implies 
that Mugabe can claim this type of immunity even when he is no longer in 
power. The norm is that the state of the accused is allowed to choose whether 
or not its agents would be responsible under international law. Therefore, 
it is the state’s responsibility to determine the status of its official’s claim to 
immunity.

The ICC becomes involved in cases where states abuse their sovereignty and 
fail to address impunity. Many countries in Africa have constitutional provisions 
that provide immunity from prosecution for their presidents or, in some cases, 
their prime ministers. These provisions include Section 30 of the Constitution 
of the Republic of Zimbabwe (Presidential Immunity); Article 46 of the Con-
stitution of the United Republic of Tanzania, 1977 (as amended); Article 98 
of the Constitution of the Republic of Uganda, 1995; section 34(1)-(5), First 
Schedule to the Constitution of the Republic of Ghana, 1992; Constitution 



International criminal justice in Zimbabwe 137

of the Fourth Republic of Ghana Law, 1992, sections 28(1), 34 and 35(1)-(3); 
Constitution of the Kingdom of Swaziland, Article 61; Constitution of Liberia, 
Article 48(4) and Constitution of the Republic of Sierra Leone, 1991.

Despite the existence of these constitutional provisions, international law 
on non-recognition of the immunity of state officials for international crimes 
exists in the form of Article 27 of the Rome Statute. This Article sets out the 
position in international law of the prosecution of individuals for international 
crimes before international courts. Zimbabwe should therefore not trust its 
domestic immunity provisions as a precedent was already been set with the 
indictment of al Bashir. Notwithstanding that precedent, some leaders with 
terrible human rights abuse records, such as Uganda’s Amin and Museveni 
and DRC’s Mobuto Sese Seko, were never indicted by any international legal 
institution.

Zimbabwean politicians interpreted Section 30 of the Constitution as con-
ferring the President with immunity from prosecution wherever and whenever. 
This is contrary to Subsection 1 (b) of the same Constitution which allows for 
the President to be held liable for his/her personal actions. Section 30 of Zim-
babwe’s Constitution reads:

(1) The President shall not, while in office, be personally liable to any civil 
or criminal proceedings whatsoever in any court. (2) Without prejudice 
to the provisions of subsection (1), it shall be lawful to institute civil or 
criminal proceedings against a person after he has ceased to be President, 
in respect of – (a) things done or omitted to be done by him before he 
became President or (b) things done or omitted to be done by him in his 
personal capacity during his term of office as President.

The aforementioned contradiction in law warrants clarification by a competent 
legal entity, probably the whole bench of the Supreme Court of Zimbabwe. 
Such a clarification leaves no room for speculation and personal interpretation 
of the law regarding the Presidents’ immunity from prosecution in Zimbabwe 
and elsewhere.

There is no framework in Africa which either outlaws or upholds the immu-
nity of state officials in Africa. Only the AU has provisions that merely con-
demn impunity (Article 4(o): Constitutive Act of the AU). Article 4 of the 
AU’s Constitutive Act contains the principle which is central to outlawing 
impunity in Africa as it allows the AU the right to intervene in a member state 
pursuant to a decision of the Assembly of Heads of States and Governments 
of the Union in respect of grave circumstances, namely: war crimes, genocide, 
and crimes against humanity (Article 4(h): Constitutive Act of the AU). While 
such a provision exists, its enforcement remains a distant reality despite the 
regular occurrence of war crimes, genocide, and crimes against humanity in 
Africa.

There are numerous shortcomings inherent in this regional impunity pre-
vention mechanism which makes it untenable to stop impunity in Zimbabwe. 
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The major shortcoming of this mechanism is that it makes no provisions for 
enforcement, thereby rendering it ineffective at law. According to Murungu 
(2011, Article 4(h) does not have an express mandate to prosecute individuals 
who commit international crimes in Africa. This loophole was manipulated 
by African leaders who were liable for censorship by the AU for war crimes, 
genocide and crimes against humanity but were never cautioned owing to this 
shortcoming. Murungu further contends further that it is also difficult to infer 
whether intervention would include prosecution of perpetrators of interna-
tional crimes in Africa. Another flaw in the AU’s anti-immunity provisions is 
that nowhere is it specifically provided in the Constitutive Act that an African 
state official may be prosecuted for international crimes.

This implies that the AU’s position on the international crimes of genocide, 
war crimes and crimes against humanity remains vague. The existence of the 
legislation notwithstanding, it can be argued that there is no African country 
with the political will to bring Zimbabwe before the AU to answer to allega-
tions of gross violations of human rights as outlined in Article 4 of the AU’s 
Constitutive Act. It can be argued that if the solidarity shown by the AU in 
rallying behind al Bashir is anything to go by, the chance that the AU will act 
on Zimbabwe becomes extremely slim, if not non-existent.

An analysis of the sub-regional’s (SADC) legal framework reveals a similar 
lack of legal instruments to fight impunity. It is debatable whether this absence 
is deliberate on the part of regional leaders or not. Not surprisingly, Zimbabwe 
was not a member of the International Conference on the Great Lakes Region 
of 29 November 2006 which passed the only protocol in Africa which explic-
itly condemns impunity. Zimbabwe is therefore not a part of the Protocol for 
the Prevention and the Punishment of the Crime of Genocide, War Crimes 
and Crimes against Humanity and all forms of Discrimination signed on this 
date. Members of the protocol are Angola, Burundi, Central African Repub-
lic, Republic of Congo, Democratic Republic of Congo, Kenya, Uganda, 
Rwanda, Sudan, Tanzania and Zambia. The Protocol is based on the Conven-
tion on the Prevention and Punishment of the Crime of Genocide which was 
adopted by Resolution 260 (III) A of the United Nations General Assembly 
on 9 December 1948 and the Rome Statute of the ICC of 1 July 2002. The 
relevant article of the Rome Statute is Article 12 which is almost a verbatim 
duplication of Article 17 of the Rome Statute which reads:

The provisions of this chapter shall apply equally to all persons suspected 
of committing the offences to which this Protocol applies, irrespective of 
the official status of such persons. In particular, the official status of a Head 
of state or Government, or an official member of a Government or Parlia-
ment, or an elected representative or agent of a state shall in no way shield 
or bar their criminal liability.

(Article 12: Protocol for the Prevention and the Punishment  
of the Crime of Genocide, War Crimes and Crimes Against  

Humanity and all forms of Discrimination)
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It is imperative to note that the provision specifically mentions that official 
capacity, especially Head of State, does not exempt one from prosecution. Arti-
cle 23 lays down the mandates of member states, including the duty to cooper-
ate with the ICC. Section (a) specifically mentions cooperation with ‘requests 
to the arrest and hand over of persons alleged to have committed crimes falling 
within the jurisdiction of the ICC’. The provisions of this Protocol, unlike 
those of the AU’s Constitutive Act, are very clear on their mandate, their rela-
tionship with the ICC and on which crimes should be dealt with and in what 
format. It remains to be investigated whether the Protocol for the Preven-
tion and the Punishment of the Crime of Genocide, War Crimes and Crimes 
Against Humanity and all forms of Discrimination was an attempt by certain 
African countries to circumvent the AU by charting an alternative, decisive, 
unambiguous way to deal with impunity in Africa.

The AU’s Constitutive Act almost abdicates the outlawing of impunity 
to national legislations, their well-documented lack of capacity and political 
will notwithstanding. At the state level, very few African countries have leg-
islation banning impunity. These countries include South Africa, Uganda, 
Senegal, Burkina Faso, Niger, Kenya, Congo, Burundi, Rwanda and Ethio-
pia. Recent developments in South Africa brought hope to those seeking to 
prosecute Mugabe and his fellow senior party officials. In a landmark lawsuit 
(SALC and Another v NDPP and Others case 77150/09), of March  2012, 
the North Gauteng High Court decided that the South African National 
Prosecuting Authority (NPA) was expected to prosecute any Zimbabwean 
accused of violating human rights in Zimbabwe should they come to South 
Africa. According to the South African Litigation Centre’s (SALC’s) website 
(visited on 13 February 2013), the facts of the matter were that ‘the NPA 
and South African Police Services refused to initiate an investigation and 
SALC and the Zimbabwe Exiles Forum took this decision on review to the 
High Court’.

On 8 May  2012 Judge Hans Fabricius delivered judgement in SALC’s 
favour, in which the High Court ordered the NPA and SAPS to initiate investi-
gations into human rights abuses by the 18 Zimbabwean security officials cited 
in the case. From this, it can be construed that in the absence of continental 
and regional legal frameworks to try those accused of impunity, reliance on 
national legislation like that of South Africa becomes the only realistic hope for 
the prosecution of those accused of gross human rights in Zimbabwe.

Besides South Africa, Ethiopia also set a promising legal precedent when it 
prosecuted its former President, Mengistu Haile Mariam, finding him guilty 
and sentencing him to death, albeit in absentia, ironically holed up somewhere 
in Zimbabwe. On a more positive note, the African Court of Justice and 
Human Rights sought to establish a Chamber with jurisdiction over persons 
who commit international crimes in Africa. Like the ICC, the African Court 
of Justice and Human Rights is a noble idea that can only be evaluated once it 
has been implemented. At the moment, the hope of ending impunity in Africa 
remains with the ICC. However, the ICC needs to undergo a metamorphosis 



140 International criminal justice in Zimbabwe

of some sort if it is to become more relevant and appealing, especially to victims 
of gross human rights violations in Africa.

A lesson from Zimbabwe’s history is that using statist justice mechanisms 
cannot guarantee national healing and reconciliation in a (post)colonial coun-
try. This section shifts the focus to an analysis of realist justice mechanisms, 
particularly the South African model of a TRC. More specifically, the section 
explores Zimbabwe’s quest to establish a National Peace and Reconciliation 
Commission (NPRC) modelled on the framework of the South African TRC.

Three contributions made: first, to exposition the foundations for Zim-
babwe’s quest to establish an NPRC; second, to exposition the shortcom-
ings inherent in such an approach and, finally, to introduce traditional justice 
mechanisms as viable justice mechanisms at work in Zimbabwe. The overall 
aim is to ascertain the suitability of realist justice mechanisms that are modelled 
on imported mechanisms and in the process to position local realist mecha-
nisms which are victim centred, bottom-up and culturally sensitive as relevant 
mechanisms capable of bringing national healing and reconciliation.

This investigation will not attempt to prove that Zimbabwe’s mechanism was 
modelled on the South African model of a TRC; rather, it will seek to debate 
the efficacies of truth commissions as mechanisms of justice. This will be done 
in acknowledgement of the enormous contribution made by the South Afri-
can model of a TRC to the study and practice of justice in South Africa and 
elsewhere.

Exploring the appeal of truth commissions to the state

The attraction of TRCs as justice mechanisms deserves to be investigated. Sta-
tistics show that one-third of all truth commissions1 occurred in Africa and 
most of them within the 10-year period (2001–2011). African countries which 
have had truth commissions after South Africa include Nigeria, Sierra Leone, 
Ghana, Liberia, DRC and Morocco, while Congo, Chad and Uganda had 
them well before South Africa. Freeman observed that Zimbabwe, Kenya, 
Sudan, Ivory Coast and Burundi were almost certain to have TRCs in the 
future while in Namibia, Togo and Mauritania civil society groups continued 
to lobby for the establishment of truth commissions. Harris (2002, p.  162) 
explains the popularity of the South African model of a TRC in terms of its 
ground-breaking innovativeness.

The methodology adopted is a thematic debate of, primarily, the South 
African model of a TRC and other Commissions in Africa with the view to 
extracting lessons for Zimbabwe from the discussion. This thematic debate will 
be substantiated with outputs from key informant interviews held with gov-
ernment officials and other respondents in September 2012. It must be stressed 
from the outset that there is no perfect model of a Truth Commission and that 
each Commission is adopted for a specific domestic situation. The obvious 
challenge with this methodology is that politics, conflicts and the remedies 
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prescribed for these are sui generis, hence extrapolating lessons from one to the 
other raises ecological challenges and may be unfair to the TRC in question.

The term victim centred is central to this conceptualisation of (in)justice 
in Africa. Its conceptual definition will be explained. As a concept, victim 
centredness has been used in many justice processes, most often in an attempt 
to show that the process places the victim at its centre, usually in reference to 
the principle of restorative justice. The term victim-centred will be used to 
define bottom-up justice processes which are initiated by the victims them-
selves. These mechanisms arise in response to the explicit needs of victims, as 
defined by victims themselves, individually or collectively. A victim-centred 
approach requires a process, either of broad consultation with victims and or 
their representatives, at all levels of the justice process. This is the central tenet 
of the broad realist traditional justice paradigm which will be explored in later 
sections of this book.

Key to the understanding of Zimbabwe’s justice programme, and of its 
shortcomings, is the exploration of Zimbabwe’s quest for an NPRC. It is sig-
nificant that speculation about the establishment of a TRC ended when the 
COPAC released its Draft Constitution in mid-2012. Chapter 12, Part 6 of the 
draft constitution Sections 251, 252 and 253 set out the composition, function 
and reports of the Commission. Once the constitution has passed the planned 
referendum, the NPRC will be constituted and operational for 10 years (Zim-
babwe Draft Constitution: Part 6, Section 251 (Subsection 1). The quest for 
an NPRC in Zimbabwe must be understood in relation to three factors: moral 
principles, legal principles and political pragmatism.

A National Peace and Reconciliation Commission 
for Zimbabwe?

This section addresses Zimbabwe’s quest to establish an NPRC along the lines 
of the South African TRC. It will highlight the possible challenges and suggest 
that traditional justice mechanisms are living concomitants capable of being 
successfully employed to account for some of the challenges faced by imported 
justice mechanisms such as TRCs. Post-colonial societies are confronted by 
many options regarding how they should address their past periods of gross 
violations of human rights. One of the common policy options employed in 
Southern Africa was amnesia, which is a policy of non-action about past atroci-
ties. However, Mugabe’s actions can be interpreted not as amnesia, but as delib-
erate and genuine attempts to deal with the matter of reconciliation. Amnesia 
as a justice policy was followed in Mozambique, Namibia and Zambia. Other 
countries used amnesties as Zimbabwe did at the time of its independence in 
1980, while South Africa used the TRC whose main methodology was to 
offer amnesty in exchange for the truth.

Another option in dealing with past human rights abuses is to hold sus-
pects criminally responsible for their actions and to prosecute them in a court 
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of law, locally or internationally. Zimbabwe had the following investigative 
mechanisms at its disposal: human rights commissions, local Commissions of 
Inquiry, international Commissions of Inquiry and parliamentary or presiden-
tial committees of investigation. The TRC model presents a middle ground as 
it allows for the provision of amnesty while simultaneously pursuing criminal 
trials. What is illusive in literature is an explanation for the current state of 
affairs where the idea of implementing a Truth Commission is an automatic 
assumption usually at the expense of local mechanisms.

The main attraction of the TRC for Zimbabwe lies in its ability to bal-
ance political expediency and international and local pressure for justice. This 
was revealed by a state official in Zimbabwe who refused to be named on the 
grounds that they lacked the official capacity to address the matter.2 The TRC 
affords Zimbabwe the chance to adopt a position somewhere between the two 
extremes of comprehensive criminal trials and blanket amnesty or collective 
amnesia. Another attraction for Zimbabwe is the TRC’s capacity to deal with 
large numbers of victims and perpetrators in a relatively short period.

Since the Nuremberg Trials, large-scale criminal prosecutions have not 
been a popular justice option owing to complications such as allegations of 
lack of partiality. Such prosecutorial limitations arose from the fact that the 
scale of collective violence in certain countries, such as Rwanda, was so vast 
that it was simply impossible to prosecute all the alleged offenders. Very few 
post-colonial countries have the legal capacity and resources for successful 
prosecutions of international criminal justice suspects, most of whom will be 
high-profile individuals in their countries. Judging by the scale and extent of 
the violence, it can be argued that the number of perpetrators in Zimbabwe 
was too great for the criminal justice system to handle. This included those 
perpetrators who wilfully and knowingly ordered or presided over human 
rights abuses as well as those who did not know that some of their actions 
during the political violence era constituted perpetration. The situation was 
further exacerbated by capacity challenges in the Justice, Legal and Parlia-
mentary Affairs Ministry which were acknowledged by the then responsible 
minister, Patrick Chinamasa, when he addressed the Bulawayo Press Club in 
February 2012.

Another attraction of the Truth Commission for Zimbabwe lies in the fact 
that a TRC is a credible institution that can ascribe institutional responsibility 
for human rights abuses and outline weaknesses in the institutional structures 
or laws that should be eradicated to prevent future abuses. However, ascribing 
institutional responsibilities to past human rights abuses will prove to be a key 
challenge for the NPRC, given the state’s consistent refusal to acknowledge its 
role in past atrocities. Judging by the NPRC’s mandate and structure, it appears 
as though it is deliberately being set up to investigate small-scale, irregular pat-
terns of abuse rather than organised international crimes such as the 1982–1983 
Matebeleland and Midlands genocide.

Zimbabwe’s desire to adopt the South African model of a TRC as expressed 
by participants at the Kariba National Healing Consultative Forum in May 2009 
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can be interpreted in the light of the sheer renown of the South African TRC. 
Although the South African TRC was the 16th Truth Commission in the 
world, it gained popular acclaim as it had particular characteristics not seen 
since the first TRC in Uganda in 1974.

Zimbabwe could select from a wide range of innovations in the South Afri-
can model and include them in its NPRC. Such aspects are not available to 
transitional states when they choose idealist mechanisms such as the ICC pros-
ecutions. For institutional reforms to be undertaken first, before the NPRC 
commenced its mandate. The reasoning behind this argument is that reforms 
are necessary in state institutions such as the army, the judiciary and the police 
in order to ensure the compliance of the support structures of the NPRC. 
Du Plessis’ concern was that, without any institutional reforms, the NPRC 
would be sabotaged by regime hard-liners within these institutions. For exam-
ple, ZANU-PF is believed to be in possession of well-oiled violence machinery 
in the form of vigilante groups, such as Chipangano in Harare’s oldest sub-
urb, Mbare, the Chinhoyi Top Six and Jochomondo in Hurungwe. This infra-
structure of violence, which has been politically dormant, could be recalled 
to destabilise the NPRC if the major political protagonists within ZANU-PF 
do not support the institution. Given the absence of genuine political trans-
formation anchored in institutional reform, any premature setting up of the 
NPRC will be counterproductive. This could potentially sabotage the process 
of justice as even the South African model which was implemented after some 
genuine transformation was still found wanting.

In the light of the earlier, it could be concluded that Zimbabwe’s NPRC 
runs the risk of being premised on the need to adopt a mechanism which polit-
ical elites will be able to manipulate for their benefit. The following sections 
therefore interrogate the NPRC’s suitability for post-conflict reconciliation in 
its form as a derivative of the South African model of a Truth Commission.

Imported international criminal justice mechanism and 
the challenges of semantics

The issue of semantics is significant for the NPRC of Zimbabwe as it influences 
perceptions about the body. The name of the institution, the terms used and 
the official meaning attached to it all have significant implications for the dis-
course of peace building and reconciliation in Zimbabwe. It is imperative that 
the official name of the Commission is the result of wide consultations as any 
inappropriate naming may lead to the underperformance of the Commission. 
Debate has been raging in Zimbabwe, especially among civil society organisa-
tions; names such as ‘The Truth and Reconciliation Commission’ are castigated 
for omitting the word ‘Justice’, seen by many as an integral part of most Truth 
Commissions. The draft constitution gives the name of the institution as the 
National Peace and Reconciliation Commission (NPRC). However, such a 
name, just as in the case of the Organ on National Healing, Reconciliation and 
Integration, which preceded it, is an imposition. No democratic consultations 
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were held, supporting claims that national healing in Zimbabwe is elitist. The 
omission of the word ‘justice’ appears to be a deliberate attempt to dampen the 
expectations of the people. Most NGO managers interviewed indicated that 
the grassroots victims they worked with preferred the name ‘The Truth, Justice 
and Reconciliation Commission’.

These views were expressed in a petition by victims of human rights abuses 
drafted at a Survivors Summit held on 20 September 2010 in Harare, Zim-
babwe. This was signed by 250 victims and representatives of victims of post-
independence political violence from the country’s 10 provinces. The purpose 
of the summit was for victims to deliberate on the national healing process, its 
form, route and content. Addressing the Ministers of Justice, Legal and Parlia-
mentary Affairs and the Organ on National Healing Reconciliation and Inte-
gration, victims expressed their desire to have a Commission whose mandate 
would be to investigate, prosecute and adjudicate on human rights violations. 
In contrast, the Draft Constitution does not promise a body with investigative, 
prosecutorial or adjudicative powers. Part 6, Section 252, Subsections (a) to ( j) 
contains the Commission’s mandate which is framed in such a way that it is 
expected to ‘ensure . . . develop . . . bring . . . and receive’. Key words such as 
‘investigate’, expected in a mandate of this nature, do not occur.

The absence of words considered by the victims to be central to justice 
discourse, such as ‘justice’ and ‘truth’, suggests that the NPRC will be akin to 
a ceremonial institution as it will have no powers to sub peona, search or seize. 
Omitting the words ‘truth’ and ‘justice’ both from the name and from the 
mandate renders the NPRC susceptible to failure before it even commences 
its duties. Following the example of the South African, Argentinian and Sal-
vadoran Commissions, the NPRC must also be designed in such a way that it 
will be capable of carrying out its own investigations in order to supplement 
testimonies if the whole truth is to be established and documented.

A key lesson for Zimbabwe from the South African model is that there are 
semantic issues embedded in the work of an institution such as the NPRC. 
Certain words, concepts and even events need to be officially defined so that 
there is no ambiguity from the outset.3 This emphasises the need for wide con-
sultation in defining such terms as they are central to the work of the NPRC.

The mandate of the National Peace and Reconciliation 
Commission

The mandate of Zimbabwe’s NPRC is provided for in the Draft Constitution 
(Zimbabwe Draft Constitution: Chapter  12, Part 1(e)). Other Truth Com-
missions have been set up through a Presidential Decree (Argentina, Chile, 
Haiti, Sri Lanka, Chad and Uganda), by Peace Accords (Sierra Leone, Libe-
ria, DRC, El Salvador and Guatemala) or by the national legislature, such as 
in South Africa. The greatest limitation of any Truth Commission lies in its 
enabling mandate. For example, in Sri Lanka, Uruguay and Argentina, the 
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Commissions were mandated to investigate disappearances only. This implied 
that other human rights abuses such as torture, abduction and sexual abuse lay 
outside their mandate. The Sri Lankan Truth Commission mandate was so nar-
row that it excluded from its mandate forms of human rights abuses that were 
rampant during the period covered by its Truth Commission. Such limited and 
narrow mandates risk achieving very little in curtailing impunity, and in that 
regard, Zimbabwe can learn from the Sri Lankan example how not to draw 
up mandates.

The mandate of the South African TRC, in existence between 1995 and 
1998, was considered to be the most complex of any Truth Commission to 
date. Notably, it set international standards in three areas – recognition of pub-
lic participation in setting up the Truth Commission, the importance of pub-
lic hearings and the right to reparations and rehabilitation. Its mandate was 
to establish as comprehensive a picture as possible of the causes, nature and 
extent of gross violations of human rights committed under apartheid from 
March 1960 to December 1993, later extended to May 1994. This mandate 
was described as ambitious, yet it was also the best-resourced TRC to date. Key 
lessons on drawing up the mandate for the NPRC can be learnt from several 
countries such as South Africa, El Salvador, Guatemala and Nigeria.

Truth Commissions in these countries had broad mandates allowing them to 
cover all forms of gross violations of human rights. In El Salvador, the mandate 
was wide enough to allow for the investigation of a diverse range of abuses. The 
Commission investigated ‘serious acts of violence . . . whose impact on society 
urgently demands that the public should know the truth’ (Hayner, 2011, p. 73). 
As stated in Chapter 12, Part 6, Section 251, Subsections (a) to ( j) of Zimba-
bwe’s Draft Constitution, the functions of the NPRC will be:

a to ensure post-colonial justice, healing and reconciliation
b to develop and implement programmes to promote national healing, unity 

and cohesion in Zimbabwe and the peaceful resolution of disputes
c to bring about national reconciliation by encouraging people to tell the 

truth about the past and facilitating the making of amends and the provi-
sion of justice

d to develop procedures and institutions at a national level to facilitate dialogue 
among political parties, communities, organisations and other groups, in 
order to prevent conflicts and disputes arising in the future

e to develop programmes to ensure that persons subjected to persecution, tor-
ture and other forms of abuse receive rehabilitative treatment and support

f to receive and consider complaints from the public and to take such action in 
regard to the complaints as it considers appropriate

g to develop mechanisms for early detection of areas of potential conflicts and 
disputes, and to take appropriate preventive measures

h to do anything incidental to the prevention of conflict and the promotion 
of peace
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i to conciliate and mediate disputes among communities, organisations, groups 
and individuals

j to recommend legislation to ensure that assistance, including documenta-
tion, is rendered to persons affected by conflicts, pandemics and other 
circumstances.

Unlike similar Commissions whose mandates were written in precise language, 
the NPRC’s mandate is almost vague. For example, the mandate lacks the 
specifics of how some of its aspects will be implemented. Thus ‘to ensure post-
colonial justice, healing and reconciliation’ is expressed without stating how the 
‘ensuring’ will be achieved. This mandate is inclined more to stop ongoing and 
future atrocities with little regard to historical accountability. Subsections (f), 
(g), (h) and (i) are all concerned with the prevention of conflict. Justice which 
forms an integral part of any justice programme is mentioned only once in the 
mandate where it is stated, ‘ensure post-colonial justice, healing and reconcilia-
tion’, but how the Commission will ensure justice is unclear. It is also obvious 
that a good mandate alone will not ensure the effectiveness of a Truth Com-
mission. The DRC TRC had a good mandate, but this was not followed up 
with serious investigations with the result that the Commission targeted only 
low-level offenders in the end. A good mandate must therefore be backed up 
by a Commission with the necessary powers and authority, in the form of the 
power to sub peona, search and seize, which is not the case in Zimbabwe.

Besides the challenges raised by the shortcomings inherent in the mandate, 
there are other structural and institutional challenges that await Zimbabwe’s 
Commission. The final decision in most political matters in Zimbabwe lies 
with parliamentarians, implying that citizens do not have a direct, decisive role 
to play in the design of the NPRC and this leaves it open to manipulation 
by the very politicians whom victims accuse of causing and benefitting from 
human rights abuses. This creates a conundrum that results in citizens turning 
to traditional justice mechanisms.

Linked to the monopolisation of the process by politicians is the emergence 
of the powerful civil society movement. One such group of non-state actors 
capable of derailing the national healing process in Zimbabwe are the war vet-
erans. They emerged as the power brokers in Zimbabwe’s politics during the 
early stages of the land reform programme. Although they are not a formal state 
body, they have amassed so much power that they are capable of derailing the 
NPRC if their demands, whatever these might be, are not met. In an interview 
in Harare in September 2012, one of the war veterans, Betserai Madziire, sug-
gested that war veterans would demand one of their members to be appointed 
to the Commission as a Commissioner, their lack of expertise in the subject 
matter notwithstanding.

The second group that could disrupt the work of the NPRC comprises 
ZANU-PF youths and women. While not as powerful as the war veterans, 
ZANU-PF’s youth and women’s leagues are key protagonists in the establish-
ment of the NPRC. The blurred lines of authority between the state and 
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ZANU-PF will not make the task of the NPRC any easier. According to the 
Human Rights Watch Briefing Paper ( June 2003), it is worrying to note that 
the military also became very involved in non-military issues, such as running 
the census, food distribution and election monitoring to such a point that one 
cannot rule out their possible involvement in the NPRC. All these dynamics 
will affect the Commission’s mandate and effectiveness as an institution.

Emphasising the centrality of ZANU-PF hardliners in Zimbabwe’s tran-
sitional process, three senior army officers are on record as saying that the 
army will not salute any other president besides Mugabe. These three army 
officials are three Brigade Commander Brigadier-General Douglas Nyika-
yaramba (Tendi, 2013, p.  842), Chief of Staff General Staff, Major General 
Martin Chedondo (Gumbo, 2020, p. 150) and Major General Trust Mugoba 
(Marongwe, 2012, p. 257). On a different occasion, Defence Minister Emmer-
son Mnangagwa and ZANU-PF Spokesperson Rugare Gumbo were accused 
by the Tsvangirai-led MDC of planning to subvert the will of the people when 
they separately announced that they would not accept any electoral outcome 
other than that which authenticated ZANU-PF. Mnangagwa told the BBC 
that his party and the military would not accept Tsvangirai’s electoral victory in 
the 2013 elections, while Gumbo warned that it would be ‘messy’ if Tsvangirai 
won the elections. Gumbo told South Africa’s e-News Channel Africa that 
hardliners would find it difficult to hand over power to Tsvangirai (Kamete, 
2019, p. 71).

The success of Zimbabwe’s justice programme is predicated not only on the 
mandate of the Commission but also on other equally powerful factors. These 
include party politics, interest group politics, the interpretation of the mandate 
by the Commission and finally the support, or lack thereof. All these factors 
point to the possibility that the NPRC will be a stillbirth, thereby positioning 
traditional justice mechanisms as viable tools for national healing and reconcili-
ation in Zimbabwe.

The time frames

Three decisions about time frames are crucial if the NPRC is to achieve its 
mandate. These are, first, what periods to cover during the hearings, given that 
violence in Zimbabwe has been recurrent since pre-colonial times; second, 
when to commence the mandate; and finally, the duration of the mandate. 
A number of factors will determine how this will be addressed. These include 
the availability of resources, especially funding. These decisions about time-
frames will be discussed in more detail in the following.

Periods to be covered by the NPRC

The time frame which the mandate of the South African TRC covered was 
not difficult to formulate during the design phase of the Commission. This is 
attributable to a number of factors; violence in South Africa was continuous 
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and directed from the same source to the same recipients over the years. Added 
to this, South Africa’s transitional period was clear and unquestionable. While 
violence has been a continuum in Zimbabwe (Ndlovu-Gatsheni, 2010), it 
has also been thematic (Chitiyo, 2009, p.  4) and can be clearly classified in 
Table 6.1.

The NPRC needs to be clear as to which conflicts it will be covering and, 
most importantly, which ones it will be excluding. Adopting timelines that 
exclude the coverage of the Matabeleland genocide appears inappropriate as 
this decision runs the risk of reopening ethnic fault lines; these are not yet 
fully covered even within ZANU-PF structures where, for example, leader-
ship positions are allocated on an ethnic basis and not on meritocracy (George 
Kahari, personal communication, 2012).

With regard to the period of history that the NPRC would investigate, 
there might be practical reasons (such as concerns about economic resources) 
for limiting the mandate to an investigation from 2000 onwards. This option 
leaves those communities seeking pre-2000 historical accountability out of the 
mandate of the Commission, thus rendering them potential candidates for tra-
ditional justice mechanisms. The best way out of this conundrum is for the 
Commission to resist imposing any time frames but, instead allowing victims to 
go back as far as their memory takes them. This enhances healing while mini-
mising the alienation of certain groups of victims and is premised on the fact 
that justice is a qualitative and not a quantitative process.

Evidence of the communities’ preference in terms of which periods the 
Commission should cover was provided by the results of a 2008 national survey 
carried out by the Zimbabwe Human Rights NGO Forum (2009, p. 9). This 
revealed that 41% of respondents wanted the period from 2000 onwards to be 

Table 6.1 Thematisation of violence in Zimbabwe

Theme of the violence Period Targets and victims

Pre-colonial Until 1895 Ndebeles against Shonas and Shonas against 
Shonas

Colonial violence 1896–1964 White settlers against Blacks
Liberation violence 1965–1979 Blacks against Whites, Blacks against Blacks, 

Whites against Whites
Operation Gukurahundi 1982–1984 The state (army) against predominantly 

Ndebeles in Matebeleland and Midlands
Operation Murambatsvina 2005 The state (police) against urban shack 

dwellers
Third Chimurenga 2000 ff Blacks against White commercial farmers, 

Blacks against Black commercial farmers 
aligned to the then MDC

Election-related violence 2000 ff ZANU-PF supporters against MDC 
supporters and vice versa

Consolidated from Mazarire (2010, p. 1), Beach (1998) and Chitiyo (2009, p. 4).
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the prime focus of investigations. Only 3% of respondents were interested in 
covering the colonial period. Eighteen percent wanted the period just after 
independence to be the watershed while 14% preferred the investigations to 
start with the period just before independence. ZANU-PF’s position on this 
issue can be extrapolated from their submissions to the Human Rights Bill in 
which they stated that human rights atrocities must cover both the colonial and 
(post)colonial periods instead of focusing on the post-independence period 
alone. Articulating the state’s official position on this issue, Organ on National 
Healing, Reconciliation and Integration Deputy Director Anderson Chiraya 
observed that the wish of the state was to have cases investigated from the 
colonial period. While at face value this appears to be an inclusive approach 
to justice, reading between the lines reveals that it could be interpreted as 
an attempt by the state to include the colonial period during which most of 
the current leaders were abused by the colonial government. This approach 
works in the favour of ZANU-PF as its leaders, accused of post-independence 
human rights abuses, will be portrayed as victims, diluting their role in the 
post- independence atrocities.

Civil Society Organisations also weighed into this debate. In 2003, over a 
dozen Civil Society Organisations gathered for a symposium on justice in Zim-
babwe. The symposium was held in Johannesburg from 11 to 13 August 2003, 
and it was agreed that atrocities from 1960 right through to the present should 
be investigated. This encompassed those atrocities committed by the Rhode-
sian armed forces during the liberation struggle and throughout independence 
(with Gukurahundi occurring in the 1980s). In response to the same question 
in 2008, respondents were divided; those who felt investigations should extend 
from 2000 to the present and those who felt that investigations had to encom-
pass Gukurahundi (from 1980 to the present) if they were to bring any kind of 
national healing. In part, this divide is a generational difference, with the youth 
having no clear memory of the impact of Gukurahundi. However, it is also in 
part an ethnic divide between the Shona and the Ndebele, and it is at this level 
that the time period for investigations could trigger a divisive dialogue and 
cause conflict if not handled carefully. Disgruntled members of either ethnic 
group or age group would probably turn to traditional mechanisms of justice to 
seek closure, healing, reconciliation and, in some cases, reparations.

Commencement of mandate

As far as the commencement of the mandate is concerned, it is obvious that 
the quicker the NPRC begins its work the more it will improve its chances of 
success. However, if broader political stability is not achieved in Zimbabwe by 
the Commission, it will be extremely difficult to achieve meaningful reconcili-
ation. This may be particularly important where participatory civil society and 
democratic institutions are weak and where in the early stages of transition the 
window of support for the NPRC may be most open to submission, testimo-
nies and pleas. Lessons from Sierra Leone are that Truth Commissions are more 
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effective when implemented after all violence has ceased and the country has 
undergone complete. The Sierra Leone TRC started operating in 2000 before 
the violence ended and was disrupted by episodes of violence only to begin 
work in earnest in 2002. In Ghana, the Truth Commission was established nine 
years after the restoration of democracy. This is a considerable period to wait 
before establishing the truth and most Commissions are established within the 
first five years of a return of democracy.

The South African model is not the best example to cite as it took 18 
months to be put into operation, almost equal to the time spent by other 
Commissions executing their mandates. For example, the 1991 Truth Com-
missions in Chad and Sierra Leone took 18 months and two years, respectively, 
to complete their investigations. It is ideal for the NPRC to start work as 
soon as it is established while the window of peace provided for by the Global 
Political Agreement still exists (Mahiya, personal communication, 2012). Early 
Commissions tend to be successful as they build on the inertia of the transi-
tional period and are useful in dealing with residual cases of resistance among 
the former regime’s hardliners.

According to Chief Njerere, Paramount Chief in Gokwe District of the 
Midlands Province, the slow pace at which the NPRC was instituted resulted 
in communities, and especially victims, instituting traditional justice mecha-
nisms. This occurred mostly in cases where the perpetrators were known to the 
community (personal communication, 2012, September 18). Research by Heal 
Zimbabwe (2012) in Buhera District, Manicaland Province indicated that 69% 
of all politically motivated human rights abuses were carried out by known 
community members. Former Town Clerk of Gokwe, Tapiwa Marongwe, 
concurred and noted that the state risked being left behind together with its 
initiatives as communities waited for too long for the state to initiate justice 
programmes (personal communication, 2012, September  17). Marongwe 
noted further that the possibility that state-led mechanisms would be ineffec-
tive was real, judging by the outcomes of past similar state endeavours.

Duration of mandate

The third time frame to consider is the duration of the Commission’s mandate. 
Most Truth Commissions have had tenures ranging between 18 and 24 months 
(Hayner, 2011, p.  227). However, three months either way is a reasonable 
period for laying the administrative and logistical foundations and writing the 
report. Argentinian, Chilean and Salvadoran Commissions had only 18 months 
to complete the investigations and present their reports (Hayner, 2011, p. 24). 
The problem that arises when trying to draw parallels with situations that took 
place in countries like Argentina and El Salvador is that in Zimbabwe the per-
petrator party is still part of the government, whereas, in these countries, the 
perpetrator party was out of government. In this case, there are always problems 
in trying to resolve human rights abuses where ZANU-PF is part of the gov-
ernment and the main alleged perpetrator at the same time.
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According to Chapter 12, Part 6, Section 252, Subsection the Draft Con-
stitution, the lifespan of the NPRC will be 10 years from the date of its crea-
tion. This represents probably the longest lifespan for any truth Commission 
and 10 years is a very long time for a Commission to put together a report. In 
line with the earlier observation that the mandate of the Commission was too 
weak, too broad and lacking in authority to enforce its own decision, giving it 
such a long-time frame is tantamount to rendering it ineffective.

On the status of previous amnesties and the 
possibilities of more

Since the days of the South African TRC, amnesties have become an integral 
part of Truth Commissions. The greatest challenges in including amnesties 
as part of the national healing process come from two sides – first, the type 
of amnesties that should be awarded and, second, the timing of the awarding 
of amnesties. The main lesson for Zimbabwe to take from the South African 
TRC is that amnesties must be individualised and exchanged for truth-telling 
in its totality. Second, Zimbabwe needs to learn how to time the awarding 
of amnesty and the payment of reparations. In South Africa, amnesty was 
awarded immediately after the TRC hearings, while recommendations for 
reparations were passed on to the parliament by the TRC. This led to victims 
alleging that the TRC had constituted deals with the ‘devil’. In a key inform-
ant interview at the University of Zimbabwe on 12 September  2012, Afri-
can Languages Professor George Kahari observed that the NPRC needed to 
have the power to grant amnesties and reparations without outsourcing either 
function to third parties such as the parliament. He drew from the writings 
of international experts in arguing that the blanket type of amnesty (seen in 
Chile) ought to be avoided and that only amnesties such as those granted by a 
quasi-judicial amnesty committee functioning as part of an NPRC would be 
internationally acceptable.

Whatever form of amnesty is chosen in the Zimbabwean context, it should 
be limited in terms of the nature of the offence so that, at the very least, no 
amnesty is granted for international crimes of torture, war crimes or geno-
cide. In addition, the mandate of the NPRC should allow it to revise previous 
amnesties, both blanket and individual, in order to unearth the truth buried 
beneath these multitudes of amnesties, indemnities and clemencies. These par-
dons and amnesties include the Amnesty Ordinance 3 of 1979, Amnesty (Gen-
eral Pardon) Ordinance 12 of 1980, Clemency Order No. 1 of 18 April 1988 
(General Notice 257A of 1988), Clemency Order Number 1 of 2000 (General 
Notice 457A), Clemency Order No. 1 of 2008, (General Notice 85A of 2008) 
and Clemency Order Number 1 of 2002.

In short, it can be posited that the granting of blanket amnesties for perpe-
trators of crimes defined as international crimes by the ICC will only delay 
the healing process in Zimbabwe. A delicate peace building resource like an 
amnesty deserves a carefully measured deployment.
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The role of civil society and the international community

The role of civil society and the international community can be understood 
against the background of the limits to what outside peacekeepers can achieve. 
An undisputed key role that both the international community and civil society 
can play is the raising of public awareness and general media campaigning to 
enhance public interest in the NPRC’s work. This could take various forms 
such as the printing of information, education and publicity materials, the 
funding of debates and outreach campaigns, the translation of key materials 
such as constitutions and Commission mandates and the funding of radio and 
television programmes and advertisements that focus on publicising the work 
of the Commission. Then Deputy Director in the Organ on National Healing, 
Reconciliation and Integration, Anderson Chiraya, noted that the position of 
the state was that the international community and civil society organisations 
should partner with the state in implementing justice programmes (personal 
communication, 2012).

In South Africa, the media was an integral part of the work of the TRC, 
broadcasting future hearing venues and raising public awareness. The media 
also facilitated the live broadcast of the hearings, thereby helping to bring the 
work of the TRC to the nation. This generated public interest, enhanced par-
ticipation and, arguably, played a part in bringing reconciliation. Civil society 
and the international community could assist the NPRC in the production 
and distribution of its outputs on an ongoing basis. These outputs could be 
monthly or annual reports of the NPRC, the dissemination of which would 
act as integral components of the peace-building process.

In addition, civil society and the international community have the 
potential to play a key role in making the outputs available in several for-
mats such as televisual, children’s versions, adults’ versions and in braille 
for the blind. It is also recommended that the outputs be translated into all 
languages spoken in Zimbabwe; the three major ones (Ndebele, Shona and 
English) but also minority languages such as Afrikaans, Venda, Shangani 
(Tsonga), Tonga, Nambya, Kalanga, Chewa, Chikunda, Lozi, Ndau and 
Tswana. Given the Zimbabwean state’s lack of financial resources, fund-
ing from the international community is essential to ensure the success of 
this programme. However, the acrimonious relationship between the state 
and the majority of the international community, particularly the European 
Union and the USA, makes it unlikely that Zimbabwe will be offered any 
such financial help.

NGOs working on justice in Zimbabwe, such as Heal Zimbabwe, have 
indicated their willingness to support the process with the provision of techni-
cal support, expertise and even personnel in support areas such as communica-
tion, logistics, advertising and data analysis. The same can be said for NGOs 
working on justice such as the Zimbabwe Human Rights NGO Forum, 
International Centre for Transitional Justice, Research and Advocacy Unit and 
Zimbabwe Lawyers for Human Rights. Their visibility and participation in 
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various ways brought international credibility to the whole process, as was the 
case in South Africa.

Regionally, Civil Society Organisations in Zimbabwe’s neighbours, particu-
larly South Africa, have a key role to play. Two of them were instrumental in 
securing a landmark victory which made it mandatory for South Africa to 
prosecute anyone accused of human rights abuses in Zimbabwe should they 
pass through South Africa. As mentioned earlier, around 2008, Civil Society 
Organisations started exerting pressure on the South African government to 
bring to book those Zimbabweans accused of human rights abuse. A ground-
breaking example of this is the case brought before the North Gauteng High 
Court by the Zimbabwe Exiles Forum and the SALC (SALC and Another v 
NDPP and Others case 77150/2009). Delivering judgement, Judge Hans Fab-
ricius ruled that South Africa’s domestic courts had a duty to invoke their 
national legislation dealing with international criminal law to pursue the 
prosecution of any Zimbabwean accused of violating human rights. To date 
(December 2021), no such arrests have been made. South Africa indicting any 
Zimbabwean suspected of human rights abuses is likely to remain a distant 
reality. This position became even clearer when the AU officially communi-
cated its stance of non-cooperation to the ICC after the 13th African Union 
summit of Heads of State held in Sirte, Libya, in July 2009. Internationally, the 
African Union and the United Nations could support the NPRC at various 
levels, including endorsement of the process, staff secondment, material and 
financial support.

Resources and funding

For the NPRC to achieve its aims of reconciliation and establishment of the 
truth, full funding should be committed and available at the start of its work. 
Lack of funding was experienced in Uganda, where the first Truth Commis-
sion was established in Africa (Quinn, 2017). The Ugandan Commission of 
Inquiry into Violations of Human Rights between 1962 and 1986 suffered 
from a severe lack of funding and political support, which resulted in irrepa-
rable operational difficulties. The revenue from diamonds, platinum, gold and 
other minerals notwithstanding, the state in Zimbabwe was officially bankrupt 
and funds for the establishment of the NPRC and other Commissions will be 
difficult for the treasury to secure, given the backlog of competing priorities. 
These include the holding of by-elections, national elections and the referen-
dum. The country’s Finance Minister, Tendai Biti, admitted to parliament on 
14 March 2012 that the state had no money for the establishment of the NPRC. 
Worse still, he made a further announcement that shocked the whole world in 
January 2013 announcing that Zimbabwe was left with US$217 (R1,600) in its 
account against the $104 million needed for the general elections alone (The 
Washington Post, 2013, January 30). Also, in 2012, Biti told parliament that 
against an empty treasury, the state needed US$37.2 million to carry out the 
2012 population census for which a provision of US$22 million had been made 
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in the 2012 National Budget. This meant that the balance of US$15.2 million 
was to be sourced from Zimbabwe’s development partners who were report-
edly fast-developing donor fatigue (New Zimbabwe, 2012, March 14).

Thus, the state’s few available funds were overcommitted and the NPRC 
became a contending casualty of the state’s bankruptcy. This lack of funding 
and the pursuant unlikely launch of the NPRC positions traditional justice 
mechanisms as the major panacea for Zimbabweans seeking truth, healing and 
reconciliation. While the lack of sufficient funds is a worrying factor for Zim-
babwe’s justice programme, other concerns also exist, such as weak governance 
systems and structures. According to the International Anti-Corruption Index, 
as far back as 1999 Zimbabwe had the second weakest governance structures 
in SADC, after war-torn DRC. These results were consistent with similar ones 
from Transparency International’s Corruption Perceptions Index, the Heritage 
Foundation Index on Economic Freedom and the World Bank 2009 World-
wide Governance Indicators. This implies that chances are realistic that the 
funds, even if they were to be secured, stand a very good chance of being 
misappropriated.

Regarding the funding of reparations, lessons from South Africa could 
empower the Commission to offer urgent, smaller, interim standard payments 
to victims or their families (SA TRC Report Volume 1 Ch. 6: 135, Vol. 6 
Section  1 Chapter  2: 34). However, research by the Catholic Commission 
for Peace and Justice (CCPJ) (1997, p. 29) in Matabeleland revealed that indi-
vidual compensation was not well supported by victims there or in parts of 
the Midlands Provinces. A  key recommendation from the research was the 
use of communal reparations, specifically through the formation of Uxolelwano 
(Reconciliation) Trusts. However, such a move would be treated with suspi-
cion as previous well-meaning endeavours were looted by the politically well 
connected. Earlier compensatory schemes which offered cash, such as the War 
Victims Compensation Scheme of 1998, were severely plundered with some 
beneficiaries falsifying injuries and creating fictitious stories just to receive 
compensation. Mary Revesai described Zimbabwe’s top politicians as leeches 
and not as scorpions owing to their ability to siphon money off well-intended 
projects continuously and ceaselessly such as housing for the poor (Revesai, 
2009). There was a point when only US20 cents out of every US$1 paid by 
the taxpayer was used for legitimate national causes. The rest haemorrhaged 
through overt and covert acts of corruption. The award of individual financial 
reparations must therefore be considered both in the light of the distortions 
that such monetary compensation attracts and victim’s rights to compensation 
of their choice.

This being the case, the fact that Zimbabwe was at one-point bankrupt 
should not impede its quest for an NPRC as there are many examples of Truth 
Commissions that received external funding. For example, El Salvador’s Com-
mission was fully funded (to the tune of $2.5 million) through voluntary con-
tributions by UN members (Hayner, 2011, p. 217). The South African TRC 
also received financial support from international donors who supplemented 
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the money provided by the South African government. In this regard, the state 
in Zimbabwe intends to form a Peace and Reconciliation Fund to be funded 
by resources mobilised from bilateral, international and local partners of which 
$3.15 million agreement was signed between Zimbabwe and the UN Secretary 
General on 20 December 2018 (United Nations, 2018). However, given that 
the NPRC will have a 10-year mandate, funds and resources may become a 
major stumbling block to its operations, as has been the case with other well-
funded mechanisms such as the ad hoc ICTR. It is when such sources of funds 
and resources are depleted such that citizens will turn to traditional justice 
mechanisms that do not require much funding.

By contrast, the only payment due in most traditional justice mechanisms is a 
token in the form of a chicken or a goat, known as musumo. This is a token paid 
before presenting a case to traditional authorities and is owed to the presiding 
Chief in cases brought before their courts. Some traditional leaders even defer 
the payment of musumo and proceed to hear the cases brought before them 
(Chief Ngonidzashe Marongwe, personal communication, September 2012).

Independence and staffing

The biggest challenge for Zimbabwe will be how to assemble a balanced set 
of Commissioners who represent the desires of all Zimbabweans, especially 
the victims of atrocities that were committed over time in Zimbabwe. It has 
been argued that the effectiveness of any peace-building mechanism lies mainly 
in the credibility and ability of its senior staff members. A highly politicised 
country, such as Zimbabwe stands a greater chance of succeeding by employing 
international experts as Commissioners as this will strengthen the credibility of 
the Commission in the eyes of the outside world. However, the problem that 
will remain is how the government will view the findings of a Commission 
staffed by non-Zimbabweans. The dismissive manner in which the govern-
ment treated the United Nations Special Envoy on Human Settlements, Anna 
Kajimulo Tibaijuka’s findings on Operation Murambatsvina in 2005 serves as 
an example. According to the draft Constitution of Zimbabwe, the employ-
ment of non-Zimbabwean Commissioners in NPRC is outlawed.

South Africa and Sierra Leone present contrasting lessons for Zimbabwe on 
the issue of the nationality of staffing. South Africa used local commissioners 
only who were selected by the public, while Sierra Leone was the first country 
in Africa to use international Commissioners and also the first to operate in 
tandem with a hybrid criminal tribunal, the Special Court for Sierra Leone. 
Its TRC comprised four Sierra Leoneans and three international experts as 
Commissioners.

According to Chapter 12, Part 6, Section 251, subsection (1a), the President 
will appoint the Commission Chairperson in consultation with the Judicial 
Services Commission and the Parliamentary Committee on Standing Rules 
and orders. Subsection 1(b) states that the Commission will have a total of eight 
Commissioners all to be appointed by the President from a list of no fewer 
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than 12 nominees submitted by the Parliamentary Committee on Standing 
Rules. Part 2 of the same Draft Constitution states that in order for one to be 
appointed as the Chairperson of the Commission, that individual must have 
served as a legal practitioner in Zimbabwe for longer than seven years. A cri-
terion for the selection of the Commissioners is that they must have expertise 
in the areas of mediation, conciliation, conflict resolution, reconciliation and 
peace building.

A perusal of the criteria used for the public selection of Commissioners in 
South Africa will complicate the selection process in Zimbabwe. These quali-
ties include impartiality, moral integrity, known commitment to human rights, 
reconciliation and disclosure of the truth, absence of a high party-political 
profile and lack of intention to apply for amnesty. NGOs in South Africa 
were even allowed to make representations about the human rights record of 
potential Commissioners, something which is unlikely in Zimbabwe as some 
sections of the government have serious misgivings about civil society organi-
sations that are involved in areas such as democracy and human rights.

In a series of processes similar to those used in the selection of Commission-
ers in South Africa, National Policy Framework for NPRC (2011, p. 8) pro-
posed that the first selection criterion for the envisaged nine Commissioners 
will be based on gender grounds, i.e. at least four women should be included. 
This will be preceded by an open nomination process allowing citizens to 
compile a list that will be submitted to parliament for vetting, before being 
appointed by the President. The nine Commissioners will then select their 
own Chairperson (National Peace and Reconciliation Commission, 2018, 
p. 20). While this appears to be rational, any process that is brought before par-
liament in Zimbabwe is likely to be subjected to party politicisation and bick-
ering, with each party pushing for its own candidates regardless of their merits. 
This compromises peace building and reconciliation as other considerations 
such as party affiliation take precedence over ability and qualification. Political 
employees also have a higher propensity for derailing such well-meaning pro-
jects for political expediency.

The most likely result is a Commission in which the Commissioners are 
distributed in a manner that reflects political party representation in parliament. 
Unlike in South Africa, the nine Commissioners in Zimbabwe will be civil 
servants, accountable to a minister and politicians (through parliament). This 
practice will curtail the independence of these Commissioners as they will be 
expected to investigate the parliamentarians to whom they report. Conversely, 
Parliament can choose to appoint Commissioners who are sympathetic to the 
views of senior politicians, most of whom could be asked to give testimonies as 
human rights abuse suspects. It is a paradox that the leading alleged instigators 
of violence will have the final say in who investigates them. This is bound to 
render the NPRC another of the pseudo-human rights watchdogs, just like the 
Human Rights Commission.

The appointment of foreigners as Commissioners has its own shortcomings. 
From Guatemala’s fully foreign TRC, it was observed that being foreigners, 
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the Commissioners and staff could not fully comprehend the local nuances, 
thereby depriving locals of the chance to write their own history. On balance, 
the mixed model of national and international Commissioners appears to func-
tion well. Such a mix allows national familiarity and international expertise to 
complement each other, but in Zimbabwe, it is to be doubted whether the 
government would agree to any foreigners serving on the Commission.

For the Commission to be effective, it needs to have clear and unquestion-
able autonomy, especially from the government. This autonomy is even more 
important as the Commission interprets its own mandate, develops its proce-
dures, writes its reports and makes its recommendations. The international 
community and civil society can contribute experts and expatriate staff and 
help ensure operational efficiency, publicity and independence of the Commis-
sion. On the other hand, it can be argued that positions such as social work-
ers, psychologists, interpreters, data entry staff, drivers, information technology 
technicians and security personnel can be filled by both local and international 
staff, it must be borne in mind that employment creation is an on-going pro-
ject in Zimbabwe, as is the case elsewhere. Where available, local skills must 
be preferred over the hiring of foreigners. The use of local skills enhances 
local ownership and participation. More importantly, it helps to interpret local 
events and phenomena that might be unknown to foreign experts.

The NPRC and the emotive land question

The complexity of land rights in Zimbabwe is undeniable and the centrality 
of the land question in Zimbabwe’s justice programme cannot be overem-
phasised. As such, there are legitimate expectations that any justice process in 
Zimbabwe should address this contentious issue. The NPRC presents a propi-
tious opportunity for the land question to be effectively addressed. One pro-
posal is the establishment of a dedicated lands claim body as part of the NPRC 
and adds that its mandate should include considering compensation due to 
farmers and farm workers, mainly for the loss of their livelihoods. The South 
African Land Commission is a good example for Zimbabwe of how to set 
up institutions that deal with the loss of livelihoods, productivity and damage 
to property that occurred specifically during land redistribution. Zimbabwe 
can also draw lessons from its earlier land reform programme of 1982–1985, 
which, according to Chiremba and Masters, was very successful as the govern-
ment redistributed 3,498,440 million hectares to 71,000 families (Chiremba & 
Masters, 2003, p. 97).

Articulating the attitude of chiefs to how the national healing process ought 
to handle the land question, Chief Njerere noted that land reform must first be 
depoliticised, as land should not be made a ‘political asset’. The Chief ’s views 
were to depoliticise the land issue and handle separately as its complexity war-
rants dedicated institutions to effectively address the decades-old challenges of 
land ownership in Zimbabwe. The Chief stressed that whatever mechanism or 
institutions are to be used, they should not exclude traditional leaders. There 
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are three main arguments against having justice mechanisms considering land 
issues. These arguments are presented as follows.

Capacity constraints

The first argument against the NPRC handling the land question relates to 
its capacity to exercise its functions. The criteria for the selection of Com-
missioners as outlined in the Draft Constitution does not include certain skills 
such as those needed to dispense of redistributive justice. Yet these skills are a 
prerequisite should the NPRC decide to handle the land issue. Second, the 
primary focus of most justice activities has been on gross human rights abuses, 
such as murder, arbitrary detention, and torture. Most justice programmes have 
struggled to deliver justice even on this limited and relatively focused mandate. 
Increasing the mandate to cover complex, protracted and multi-disciplinary 
issues such as land rights can only hasten the failure of the NPRC.

Economic impact

The impact of radical land policy changes will certainly have serious effects on 
the economy, as did the previous land reform programme of 2000 onwards. 
These effects would cover a wide range of sectors, such as social, economic, 
political, health and education among others. Of these sectors of the economy, 
the one likely to be worst affected by another radical land policy is the eco-
nomic sector.

The inclusion of land rights in Zimbabwe’s justice programme will affect 
other issues such as food security and the productivity of the already under-
performing agricultural sector. These economic imperatives must be debated 
before Zimbabwe decides whether to include them in the mandate of the 
NPRC.

Racial, ‘tribal’ and gender tensions

Land ownership in Zimbabwe is historically a racialised, tribalised and gender-
ised phenomenon. This was a contested phenomenon well before colonialism 
and brings with it the potentially divisive question of traditional land owner-
ship. This has the potential to open the proverbial ‘Pandora’s Box’ of divisive 
issues linked to ethnic, racial and gender identities. Lessons can therefore be 
drawn from Kenya, which showed a reluctance to consider land claims which 
dated back to the colonial period.

The exclusion of the land question from the justice programme in Zimbabwe 
is also tantamount to addressing the symptoms but not treating the disease. An 
analysis of the conflicts in Zimbabwe always leads one to the same conclusion, 
that conflict is structurally driven and that land-related injustice deserves to 
be dismantled. This observation was also made by the former United Nations 
High Commissioner for Human Rights, Louise Arbour, who noted that Truth 
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Commissions should investigate abuses of economic, social and cultural rights. 
In this regard, Zimbabwe should learn from and improve on the South African 
and Guatemalan TRCs, where they had mechanisms separate from the TRC 
dealing with land and property rights issues. In the process, traditional authori-
ties and their related mechanisms of adjudicating land-related disputes should 
be incorporated as alienating these two will create further injustices. The merit 
of including land-related issues in Zimbabwe’s justice programme is the cen-
trality of land to Zimbabwe’s history of which the War of Independence was 
started and fought primarily over land.

The NPRC and traditional justice mechanisms

Zimbabwe’s traditional leaders, the custodians of traditional justice mecha-
nisms, made representations to the Organ on National Healing, Reconciliation 
and Integration on their views regarding national healing. During the National 
Dedication Week Towards National Healing, Reconciliation and Integration 
held in 2012, Zimbabwe’s traditional leaders bemoaned the erosion of their 
powers, while emphasising the existence of what they termed ‘rich traditional 
and cultural systems of healing and reconciliation’. Those who participated in 
the week-long event constituted the majority of traditional leaders rendering 
their views representative enough to be valid.

Some of these views had been expressed earlier by traditional leaders in 
their presentations during the National Healing and Reconciliation outreach 
programme which culminated in the National Dedication week held from 24 
to 26 July 2009. More views were gathered in September 2009 by the Organ 
on National Healing, Reconciliation and Integration when it embarked on a 
national outreach programme to gather the views of Zimbabweans on issues 
of national healing and reconciliation. During this outreach programme, the 
Organ on National Healing met with traditional authorities such as Chiefs, 
Headmen and Village Heads who expressed the following views, inter alia:

that the state must begin by admitting its role in sponsoring and feigning 
violence, that certain cleansing ceremonies and rites were long overdue, 
that all forms of violence must end, that the state must be exemplary in 
reconciliation and not to be divided and expect citizens to be united.

(Government of Zimbabwe, Report of the Provincial  
Consultative Outreach Engagements Undertaken  

by the Organ on National Healing,  
Reconciliation and Integration in  

the President’s Office, 2009)

In other words, the traditional leaders called for peace, reconciliation, rituali-
sation, truth-telling, accountability and reparations. The traditional authori-
ties also recommended that the state should officially recognise traditional 
justice mechanisms so that their application could be standardised. Linked to 
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the recognition of traditional justice mechanisms, they also noted that lower-
level traditional authorities such as Headmen and Village Heads should have 
their courts’ decisions rendered binding and enforceable by magistrates so that 
lower-level human rights offenders could be prosecuted at the village level. 
This would relieve the burden on magistrates’ courts and most importantly, 
bring justice to the grassroots. In such cases, justice would be not only done 
but also seen to be done.

In the same report, Paramount Chiefs noted that ceremonies and rituals 
about death vary according to customs, hence the need for the state to provide 
resources such as cattle and funds for use in traditional area-specific cleansing 
ceremonies (Government of Zimbabwe, 2009). According to these chiefs, if 
their areas were not ritually cleansed according to their specific customs, any 
state-led justice programme would be futile as the land needed to be appeased 
first. The support that all the traditional authorities expressed for the use of 
traditional justice mechanisms implies that such mechanisms have been used in 
their jurisdictions and with their approval and participation. This fact attests to 
the extent not only of the existence but also of the vast application of traditional 
justice mechanisms in Zimbabwe as not one of the over 100 traditional leaders 
spoke out against the use of traditional justice mechanisms in their jurisdictions.

Conclusion

Zimbabwe needs to deviate from the norm of treating the South African model 
of a TRC as the standard practice and a paradigm to be directly applied to other 
domestic situations. The circumstances in Zimbabwe did not favour a TRC 
as the best justice mechanism to achieve reconciliation and national healing; 
the universalistic nature of a TRC denies it the flexibility required to address 
‘deep’, ‘wide’ and ‘long’ gross violations of human rights as experienced in 
Zimbabwe. It can be concluded that the use of a TRC alone in Zimbabwe 
would probably be an inadequate framework and would require complementa-
tion by other interventions, programmes and rituals that address other specific 
cultural and religious challenges, including land reform and economic develop-
ment. This is so because the TRC does not fully integrate its work with the 
traditional justice mechanism.

Zimbabwe’s NPRC must be an integral component of a holistic approach to 
peace building. The remaining components must be traditional rituals, memo-
rialisation, criminal prosecutions, institutional reform and reparations. The 
‘depth’ and ‘width’ of Zimbabwe’s human rights abuses require that its justice 
programmes be multi-tooled, multi-layered and place-specific for their par-
ticular domestic situations. This approach compels the NPRC to encompass 
already existing practices and rituals such as ngozi as complementary mecha-
nisms, especially in rural areas where these rituals are part of everyday life. 
Additionally, Zimbabwe should undertake research to ascertain the actual con-
tribution to reconciliation made by the TRC in South Africa as current per-
ceptions are based on either limited research or assumptions.
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Peace building is a process and not an event. It is a dynamic, adaptive and 
an ever-evolving process, hence the need to augment once-off peace- building 
processes like NPRC hearings with traditional rituals and ceremonies that 
form part of everyday life, considering citizens’ peculiar ways of life. While it 
was imperative for the study to interrogate the NPRC’s ability to bring recon-
ciliation in Zimbabwe, much depends on the state’s justice history that plays a 
crucial role in shaping perceptions about justice, injustice and reconciliation.

Notes

 1 Truth commission, Truth and Reconciliation Commission and TRC will be used inter-
changeably but will essentially denote the same thing.

 2 Key informant interview with a Zimbabwean state official on 22 September  2012 in 
Harare.

 3 These concepts include violence, peace, justice, truth, impunity, reconciliation, human 
rights abuse and reparation. The development of a handbook defining such terms in the 
country’s major languages is highly recommended although it has never been done by any 
commission.
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Introduction

One way of creating, passing and preserving knowledge in Africa is through 
storytelling. The pedagogical efficacy of storytelling mainly results from its 
palatability with the audiences. From a very young age, African children are 
treated to storytelling, usually by the elders. Oratory is a skill that qualifies as a 
form of transmitting epistemologies. Storytelling in Africa is both pedagogical 
and entertaining and a form of socialisation. It also serves as a deterrent against 
engaging in deviant behaviour. I learnt storytelling from my paternal grand-
mother. One of her favourite stories which even if we all knew how it ended 
but still requested her to retell it was the story of the clever hare and how it 
tricked other members of the animal kingdom.

The tale of the hare which had to be killed – punishing 
the hare the hare’s way

A story is told across Africa of the hare and how it had caused so many problems 
and suffering in the animal kingdom. Having set around and deliberated on the 
issue, the animal kingdom jury decided that the hare must be killed for the many 
problems it had caused in the animal kingdom. Sitting quietly, the hare was 
given an opportunity to speak last. Of course, this is natural justice1 at its best.

The hare had very few words for the animal kingdom community, ‘if you 
want me to die instantly and painfully as you have judged, take me to the 
outskirts of the Kingdom, drop me from a height at that place which is full of 
ashes. Drop me in those ashes forcefully and I will immediately die. I deserve to 
be punished for all the problems I have caused you’. The animals were grateful 
for this eventuality and some even celebrated that at last the hare had realised 
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how much it had offended and caused pain to other members of the Kingdom. 
When hare was dropped into the ashes, there was so much dust that no animal 
saw that the hare escaped and ran away into another kingdom thereby escaping 
punishment.

The moral of the story is that the clever and powerful in society will com-
mit atrocities, design the justice systems applicable to them and influence how 
that justice will be matted on them. Extrapolated to international relations, the 
moral is that in a realistic power-based international system, the most powerful 
members will always influence the conceptualisation of justice and how inter-
national criminal justice will be carried out.

The cure which kills the patient

It is human nature that each time there is a problem, a solution is sought. 
Unfortunately, some of the solutions present further problems in addition 
to the original ones they were meant to solve. In this book, I characterised 
the International Criminal Court (ICC) as a cure and the victims of the four 
crimes which fall under the jurisdiction of the Court as the patients. I further 
characterised the results of the work of the ICC in Africa as a cure which kills 
the patient. Is the death of the patient deliberate? Is it an unavoidable death? Is 
it an engineered death? How could it have been averted? These are some of the 
questions that guided the conceptualisation of this book and how to situate the 
interests and agonies of the victims of the most heinous international crimes.

In a patient–doctor relationship, in most cases, the patient will be looking for 
one thing only which is to be treated and to get well. Unfortunately, this cannot 
be said about the doctor. The doctor could be looking for one of the following 
outcomes. Of course, to heal the patient, or to experiment and see what works 
and what does not work so that the doctor knows how best to treat future simi-
lar patients presenting with the same problem. The doctor could as well use the 
interactions with the patient to grow the reputation of their practice. There is also 
a huge belief by the patients in the abilities of the doctor to cure them of their 
ailment which makes patients lose their agency when dealing with doctors. The 
doctors become mini-Gods, with the ability to preserve, repair or to take life.

In this book, the victims of the four international crimes which fall under the 
jurisdiction of the ICC are the patient, while the judgements and the outcomes 
of the Court are the cure. The outputs of the Court (or lack thereof) amount to 
the secondary victimisation of the intended beneficiaries as they are left in most 
cases worse off. Since the cure is killing the patient, then what? I propose that 
the patient must live well so that the trips to the doctor become few and even-
tually irrelevant. Once the sickness is prevented, the patient will not visit the 
doctor and the doctor will not prescribe the remedies which kill the patient. 
Africa must behave in a way that makes the ICC irrelevant. This is too drastic 
to accomplish in one go. Practically, I propose that the ICC regionalises its 
operations in the Global South. After all, situating the Court in the geographies 
where it is most active makes both practical and legal jurisprudential sense. 
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However, regionalising the Court must not take the form of decentralising the 
same problematic ICC, hook, line and sinker to the Global South. Decentralis-
ing the Court means incorporating the histories, epistemologies, jurisprudence 
and legal logics of the Global South into the work of the ICC.

Rethinking and reformulating of international 
criminal justice

There is an African philosophy which when loosely translated stipulates that 
the cure for diseases is found in the vicinity of where the diseases occur. Trave-
ling to other parts of the world to seek a cure is not advisable because more 
often than not, those people in other parts of the world may not have experi-
enced that disease at all. Just like diseases and their cure, justice is an embedded 
phenomenon, one with local causes, and in most cases, local agents and local 
victims. This is not to deny the perpetratorship of external agencies such as 
colonisers, slave traders and other forms of capitalist pursuants. Even for the 
external and foreign agencies, the cure to the injustices which they cause is also 
to be found in the local geographies where they perpetrate those injustices. 
The importation of justice mechanisms especially from Euro-North America 
amounts to the secondary victimisation of the victims of the crimes perpetrated 
by those from Euro-North America.

Stated differently, giving people problems and also purporting to give them 
a solution amounts to misrepresentation gaslighting and victimisation of the 
highest order. A  cardinal aspect of justice is that it is expected to resonate 
primarily with the victims and later with the perpetrators. This results in per-
petrators and victims emerging as survivors, to use Mahmood Mamdani’s term 
(Mamdani, 2007, 2009). Survivors’ justice creates a post-conflict environment 
conducive for both former perpetrators and victims to continue living, albeit as 
survivors. Regarding survivors justice as exemplified by post-apartheid South 
Africa, Mamdani South Africa:

If peace and justice are to be complementary, rather than conflicting, 
objectives, we need to distinguish victor’s justice from survivor’s justice: if 
one insists on distinguishing right from wrong, the other seeks to reconcile 
different rights. In a situation where there is no winner and thus no pos-
sibility of victor’s justice, survivor’s justice may indeed be the only form of 
justice possible. If Nuremberg is the paradigm for victor’s justice, the post-
apartheid transition in South Africa is the paradigm for survivors’ justice. 
The end of apartheid in South Africa was driven by two terms forgive but 
do not forget agreed upon at Kempton Park.

(Mamdani, 2010, pp. 62–63)

However, in its current form, power dynamics, jurisprudential logic and tra-
jectory, the ICC is not conducive to dispense survivors’ justice given that its 
genealogy bequeathed it victors’ justice which I  traced back to the forma-
tion of the modern state and the epistemicides of the long 15th/16th century 
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perpetrated in the Iberian Peninsula in chapter 1 of this book. In peroration, 
I propose that the ICC must regionalise if it is to find resonate, acceptable, 
application and relevance to the regions where it finds most of its work, which 
is the Global South.

What exactly do I  mean by regionalising international criminal justice? 
I don’t mean superimposing the ICC in the various geographies of the world, 
e.g. in Asia, Latin America, Australia and Africa, I mean having an interna-
tional criminal justice institution that is informed by local histories, epistemol-
ogies, jurisprudence, philosophies, legal systems, political needs and the needs 
of the victims. Superimposing the ICC model of international criminal justice 
on the various regions of the world is akin to transporting a problem from The 
Hague to, say Africa with the conviction that such a geographical relocation of 
the problem will render it more solvable.

Regionalisation international criminal justice: 
contending interpretations

There are two predominant interpretations on what constitutes the region-
alisation of international criminal justice. The first interpretation is almost a 
decentralisation interpretation where the International Criminal Court will 
simply have offices at continental level, say, at the African Union for Africa, at 
Association of South East Asian Nations (ASEAN) for Asia, at the European 
Union for Europe and so on. This interpretation of regionalisation implies that 
the International Criminal Court will have its physical presence in the vari-
ous continents of the world. In this regard, the International Criminal Court 
offices at The Hague will serve as the Head Office.

This interpretation of regionalising international criminal justice negates the 
need to change the systemic and epistemic foundations of international crimi-
nal justice. This is nothing more than a physical relocation of a problematic 
international criminal justice regime. A variation of this interpretation is that of 
turning the ad hoc tribunals into permanent offices of the International Crimi-
nal Court. This implies that the ICTR which dealt with the 1994 Rwandan 
genocide would be turned into Africa’s International Criminal Court. The 
ICTY would act as the International Criminal Court for Europe.

The biggest problem with this option is that it reproduces a problematic 
systemic albeit at a local level. This is not shifting the geography of interna-
tional criminal justice because shifting the geography of a phenomenon does 
not imply transplanting it from the west to the Global South. It implies basing 
international criminal justice on the reason, histories, realities and epistemolo-
gies of the Global South. It means using the knowledge of the Global South to 
empower and power international criminal justice. If knowledge is power, then 
utilising epistemologies of the Global South to (re)conceptualise international 
criminal justice is empowering the Global South and qualifies as restitutive 
justice. Shifting the geography and reason means undoing the racialised divi-
sion of epistemology in which Blacks have experiences that Whites theorise 
and interpret.
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Stated differently, the two broad interpretations of the regionalisation of 
international criminal justice are (1) the physical regionalisation and (2) the 
epistemic regionalisation.

An epistemic regionalisation of international 
criminal justice

The second interpretation of regionalising international criminal justice is the 
one being advocated for in this book. This entails not the physical relocation of 
the ICC from The Hague to the various regions of the world but regional own-
ership of the international criminal justice system. This regional ownership of the 
international criminal justice will be based on the histories, realities and episte-
mologies of those regions. This interpretation implies that each region will have 
its own system of international criminal justice which resonates with its histories, 
realities, epistemologies and most importantly owned by those respective regions.

While the crimes under consideration are deemed to be international, inter-
national criminals commit these crimes in specific geographies and to certain 
peoples. In the geographies where these crimes are committed, there are appli-
cable laws and these laws must not be ignored in addressing atrocities. This 
is not to negate the role of the ICC, but rather it is an advocation for com-
plementary between local justice mechanisms and the ICC. This is survivor-
based complementarity of international criminal justice and not that currently 
obtaining which is that of the local state-centric, western-centric judiciary 
systems with the ICC.

Using foreign epistemologies, justice systems and mechanisms is akin to 
double victimisation, the first physical and the second epistemic and cogni-
tive. Having been subjected to the most heinous crimes, the victims in Global 
South are supposedly being redressed using an alien justice system that they 
not only understand but do not also appreciate and most likely do not even 
wish to be a part of. Local justice mechanisms can therefore be used as an entry 
point into redressing communities and later topped up and complimented 
with the ICC. The state is involved in these processes as a perpetrator institute 
and not the driver of these processes.

Physically regionalising international criminal justice

Let me return to the rationale for regionalising international criminal justice 
as a form of restitutive justice especially for the Global South. This form of 
regionalising the ICC implies the physical opening of ICC branches across the 
globe, with The Hague now acting as the Head Office or Head Quarters. The 
overarching rationale for regionalising international criminal justice is to offer 
the ICC more traction, resonance and acceptability especially in the Global 
South. However, regionalising the international criminal justice along the lines 
of the existing regional economic cooperation groupings is a very appealing yet 
contestable proposal. The logic of this proposal this form of regionalising is that 
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the presence of the ICC must mirror those of the regional economic group-
ings. This way, the ICC and the various Regional Economic Groupings will 
work in tandem and proximity in curtailing international criminality.

The proposal to regionalise the International Criminal Court is meant to 
give it more acceptance, resonance and utility in the region where it most 
operates which is Africa and the Global South. There are numerous advantages 
to the regionalisation of the International Criminal Court (Arnould, 2021; 
Kinyunyu, 2011; Kutsevych et al., 2020; Mystris, 2019; Rauxloh, 2007; Yusuf 
Sukman, 2017). The main argument in favour of regionalising the Court is it 
has to be in geographical proximity to its main ‘client’ institutions and hence 
must be operationalised along the lines of the regional blocs such as SADC, 
ECOWAS, EU, Maghreb and the East African Community (EAC). The logic 
is that this will bring the International Criminal Court in very close proximity 
to where the cases that it deals with mostly occur. This way the Court would 
have responded to allegations that it offers ‘distant justice’, distant mainly in 
geographical terms. Second, regionalisation of the Court is believed to allow 
for the assimilation, adoption and adaption of local criminal justice mechanisms 
used in the various regions where the International Criminal Court will be 
stationed. This way, it is hoped and believed that the International Criminal 
Court will better respond to allegations that it fails when it comes to dealing 
with the embeddedness of (in)justice.

A third and more practical advantage of regionalising the ICC is that it will 
make justice not only to be done but most importantly, justice will be seen to 
be done. Again, this will respond to the proximity of the International Crimi-
nal Court to its intended beneficiaries, the victims of the four crimes which fall 
under its jurisdiction. When located in the regions, the International Criminal 
Court is believed to then possess a realistic chance of understanding the culture, 
history and backgrounds of the conflicts that it will be tasked to deal with. This 
will then allow the Court to move away from what has been termed prosecu-
torial obsession. The underlying logic of regionalising the ICC is to assist it to 
address allegations of being obsessed with prosecutorial justice by bringing it in 
proximality to other forms of justice.

One aspect that has been lacking at the International Criminal Court is for 
the Court to be able to sequence. Regionalising the ICC is argued to enable 
the law to give politics a chance to resolve the conflict before going for pros-
ecutions. Being located in the same geography with the regional groupings, the 
International Criminal Court will have a large chance of working in symbiosis 
and synergy with the regional economic blocs. Putting the law and the politics 
side-by-side at an equal level will, according to this view give sequencing a 
more realistic chance to be applied. Regionalising the International Criminal 
Court will therefore enhance chances of solving political conflicts not only 
through prosecutorial justice but through other means such as giving political 
mediation, diplomacy and other non-prosecutorial justice means a chance.

Regionalising the Court is also believed to enhance the urgency of victims 
of the four crimes which fall under the jurisdiction of the Court. This need 
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not be downplayed given the auspicious issue that most Africans hold about 
European-based institutions as a result of their history of enslavement and colo-
nisation. Regionalisation will disabuse the International Criminal Court of the 
allegation that it is a European Court set up by Europeans, set up in Europe 
to try African despots. The immediate counterargument is that transplanting a 
problematic and stigmatised European-based Court into Africa will not mean 
anything to those clamouring for local-based justice and justice mechanisms.

From a practical perspective, regionalisation will result in the Court being 
stuffed more with those from the geography where the Court will be located. 
Member countries will be most likely allowed to populate the regionalised 
International Criminal Court with candidates from their states. This will go 
a long way in giving the regionalised Court a local perspective, local feel and 
local ambience, the argument goes. This will in turn enhance the authentic-
ity of the regionalised Court as a relevant local international criminal justice 
mechanism located locally and staffed by locals.

Procedurally, the proposal to regionalise the International Criminal Court 
falls under the complementarity principle of the Rome Statute (Article 1: 
Rome Statute). This is the principle that gives states the mandate and priority 
in dealing with international criminal cases before the Court steps in and only 
on two provisions. First, that the states are unwilling and, second, that they will 
be unable to prosecute those suspected to have committed gross violations of 
human rights. The regionalised International Criminal Court will be situated 
between the national jurisdictions and the International Criminal Court. In 
a way, this will mirror and follow the political regional economic groupings 
model which while it is not perfect has proved to offer some amicable meeting 
ground for a lot of political considerations.

Why geographically regionalising international criminal 
justice is problematic

The second interpretation of regionalising international criminal justice is the 
one being advocated for in this book. This entails not the physical relocation 
of the ICC from The Hague to the various regions of the world but regional 
ownership of the international criminal justice system. This regional ownership 
of the international criminal justice will be based on the histories, realities and 
epistemologies of those regions. This interpretation implies that each region 
will have its own system of international criminal justice which resonates with 
its histories, realities, epistemologies and most importantly owned by those 
respective regions.

This option is partly motivated by the challenges inherent in physically and 
operationally regionalising the ICC. Let me explore the downside of physically 
regionalising the Court. First, Africa has been known to build strong men and 
not strong institutions. The fact that the International Criminal Court deals 
predominantly with cases from Africa is mainly because African institutions are 
not strong enough to deal with atrocities and human rights abuses that occur 
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within their jurisdictions. Regionalising the International Criminal Court and 
stuffing it with local staff members will render it prone to corruption and 
inefficiency which generally characterise and afflict most public institutions in 
Africa.

Second, physically regionalising the Court will most likely suffer from poor 
funding as those that are funding the Court in its current geographical and 
epistemological location are doing so because they believe that the Court is 
best located in Geneva (physically) and the West (epistemologically). The with-
drawal of funders and donors is a real threat that may threaten the endeavours 
to regionalise the International Criminal Court and render the regionals ICCs 
dysfunctional.

Third, and at a technical level, an argument can be made that there is no 
need to regionalise the International Criminal Court as the Rome statute 
already allows the Court to sit anywhere where it has jurisdiction. Then that 
the Court can sit anywhere regionalising it will be viewed as an unnecessary 
expense with huge sunk cost. The argument for not physically regionalising 
the Court is based on the premise that it is best to streamline the operations of 
the Court from one location and allow it to sit wherever it may be required to 
temporarily do so.

Another challenge with a physically regionalised International Criminal 
Court stems from its proclivity to politicisation. This has been one of the big-
gest challenges faced by the International Criminal Court in that it has been 
seen to be subservient to and taking orders from the UNSC. There are no 
guarantees that a physically regionalised Court will not take political orders 
from and be influenced by local elites. For example, if the physically regional 
International Criminal Court for the Southern African region is to be located 
in Botswana, chances are that it will be dominated and influenced by South 
Africa. The same goes for Nigeria in the ECOWAS region and Egypt in the 
Maghreb region. Stated differently, there are real chances that a physically 
regionalised International Criminal Court will import the problems of the 
ICC sitting at The Hague into the various regions. In a way, this does not 
solve any problems for the victims of the crimes which fall under the jurisdic-
tion of the Court.

There is also a perspective that international criminal justice cannot be 
regionalised because the phenomenon which it deals with is a universal one 
hence it is one best addressed at a centralised international institution such as 
the International Criminal Court situated at The Hague. The logic of this 
argument is that should the Court be required to sit elsewhere; the Rome Stat-
ute has clear provisions making such sittings permissible and within the ambit 
of international criminal law (Rome Stature: Article 3(3).

On the contrary, international criminal justice is more aptly remedied in 
the geographies where the atrocities were committed as opposed to some dis-
tance institutions. The ‘universal’ in international criminal justice refers to the 
international convergence on what is unacceptable human contact which con-
stitutes the most heinous crimes. It does not disqualify the application of local 
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solutions to international crimes. The counterargument to the view that inter-
national criminal justice cannot be regionalised (in whatever form) because it 
deals with human rights that are universal is based on the embeddedness of 
(in)justice. Because (in)justice is such an embedded phenomenon, having it 
addressed as close as possible to the geography and epistemology of where it 
was committed enhances the agency of the victims and the authenticity of the 
outcomes. From a process and outcomes perspective, physically regionalising 
the ICC accords the Court a sense of belonging as opposed to being viewed as 
an alien institution imposed on communities by those in faraway geographies, 
as well articulated by Clark (Clark, 2020). However, lessons from similar cases 
such as the physically regionalised World Bank and other multilateral institu-
tions proved that such regionalisations were merely in name as all the processes, 
procedures, thinking and even applicable laws and regulations were still located 
in the West. Such actions were in name only and did not resonate with the 
locals at all. The bottom line of this arguement is that justice is both procedural 
and substantive and not one of the other. This requires rethinking and recon-
stituting the inyternaytional criminal justuce regime.

Rethinking and reconstituting the international criminal 
justice system

Physically regionalising an institution such as the ICC is part of the problem 
as what needs to be changed is at the system level, i.e. at the level of interna-
tional criminal justice. What needs to be reformed is international criminal 
justice and not its institutions because physically regionalising the International 
Criminal Court is akin to offering a solution within a problematic paradigm as 
opposed to a solution to the problematic paradigm.

While changing the geography of the International Criminal Court is a 
good idea, changing the jurisprudence, epistemology, logic and culture of the 
entire international criminal justice regime is better. This way, international 
criminal justice will be in a position to offer justice that is restitutive, responsive 
and sensitive to the history of the affected communities. A society that under-
went Euro-North American political and economic modernity, colonialism 
and then apartheid is in a peculiar place and demands an international criminal 
justice regime that recognises these atrocious histories.

The International Criminal Court and the logic that informed it was 
informed by a certain history, which is that of Euro-North American victors’ 
justice, and a materialistic and capitalist logic. For Africa, these are part of the 
problem and cannot therefore be part of the solution. Stated differently, the 
logic which brought the Global South into its current predicament cannot be 
part of the solution to the same predicament.

What is needed is rethinking and then reconstituting the international crim-
inal justice system as opposed to mimicking the same problematic system at a 
regional level. Why is it important to rethink before reconstituting the inter-
national criminal justice system? The answer is found in the shaky grounds 
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on which the Global South stands today. For Artwell Nhemachena, Jairos 
Kangira and Bornway Chiripanhura, Africa and its Global South compatriots 
are standing on shaky grounds because of the history which they encoun-
tered in the hands of Euro-North American modernity, capitalism and related 
phenomenon.

This theory of shaky-groundism does not imply that empire merely pri-
marily owns and controls the economic base (read herein as ground) in 
a Marxist sense. Shaky-groundism assumes that empire shakes the eco-
nomic, political, social, cultural, juristic, religious, epistemic, ontological, 
and spiritual grounds of those that it makes objects of imperial governance.

(Nhemachena et al., 2021, p. 4)

The theory of groundism postulates that the empire throughout its genealogy 
from the political empire, to the economic empire and to the current cog-
nitive/epistemic empire operates through (c)overtly shacking the grounds on 
which its intended targets are located. This shacking is accomplished through 
epistemicides, war, genocides and other violences. The political, economic and 
epistemic/cognitive grounds on which the Global South stands were shaken 
by the empire since 1492 when the Reconquista was concluded. Standing on 
such shacky epistemic and cognitive grounds, the Global South was bound to 
play a marginal role in the framing of the current international criminal justice 
regime. Standing on shacky political, economic and epistemic grounds, the 
Global South was bound to exert minimum influence and suffer maximum 
consequences as a result of their shacky position in international affairs. There 
is very little, if any episteme or jurisprudence of the Global South in the cur-
rent international criminal justice regime because the Global South is not an 
equal partner in the international arena owing mainly to its history of being 
enslaved and colonised.

I will outline reasons that made the Global South stand on shaky grounds 
which are responsible for making the current international criminal justice 
system a part of the problem. These are the six histories and realities that shook 
the grounds on which the Global South stands today.

First, the Global South was shaken when Euro-North American politi-
cal modernity which was imposed on it. It is Euro-North American political 
modernity which displaced Africa’s ideologies and replaced them with western-
centric capitalism. Ali Mazrui identifies five institutions and mechanisms that 
were imposed on the Global South as part of Euro-North American modernity. 
These are: (1) the world capitalist economy, (2) Roman-Dutch law-centric 
legal system, (3) international law, (4) a Euro-North American-centric moral 
order dominated by Christian thought and (5) Euro-North American-centric 
world culture and European languages (Mazrui, 1986; Ndlovu-Gatsheni, 2015, 
pp. 485–486). The result is that the arena in which international criminal jus-
tice is sought today became patriarchal, racially hierarchised and anti-Black. 
In such an environment, no matter what institution replaces the International 
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Criminal Court, such an institution will face the same problems being faced by 
the International Criminal Court.

Second, the Global South experienced the Euro-North American slave 
trade. Africa’s human resources were extracted and were made a free resource 
for the construction of the Global North. This robbed the Global South and 
Africa of its human resources which in turn made these geographies prone to 
what is termed under-development as their human resources were develop-
ing other peoples’ countries. Africa and the Global South are yet to recover 
from the theft of its human resources. Third, the Global South stands on shaky 
ground because of colonialism, apartheid and anti-colonial struggles. Colo-
nialism produced a system of racial segregation and the inferiorisation and 
commodification of the Black race which still continues today albeit without 
official colonialism. These are fertile grounds for the perpetuation of interna-
tional injustice.

Fourth, Africa and the Global South experience epistemicides. There are 
ways of knowing and doing in the Global South that were displaced and oblit-
erated. There are justice systems and mechanisms which were replaced by 
Roman-Dutch law-centric international law and international criminal justice 
law. This is the source of the International Criminal Court’s obsession with 
prosecutorial justice. Fifth, the Structural Adjustment Programmes (SAPs) that 
were imposed on the Global South by the Bretton Woods institutions shook 
the grounds of the Global South to their economic core. The SAPs actually 
consolidated the gains made by colonialism and in a way constituted economic 
crimes against humanity as they were essentially a series of wrong and deliber-
ately misleading prescriptions for the economies of the Global South. Coun-
tries that implemented these Structural Adjustment Programs are now even 
weaker, ungovernable and with high levels of inequality, poverty and unem-
ployability. These include Colombia, Mexico, Turkey, Philippines, Pakistan, 
Nigeria, Sudan and Zimbabwe. The list reads like a roll call of who is who of 
the struggling countries of the world. Sixth, and lastly, there is the issue of colo-
niality, i.e. the infrastructure and afterlives of colonialism. Coloniality did not 
only shack the grounds on which Africa stands, but it consolidated all the five 
previous ‘shacks’ and their cumulative and multiplier effects and effectiveness.

What realities must inform the regionalised 
international criminal justice system: towards  
a cure that heals the patient

There are three broad realities that inform the type of international criminal 
justice system that is efficacious in the Global South. These realities are embod-
ied in the work of the empire. There are three forms of empires which I will 
discuss: (1) the political empire, (2) economic empire and (3) the epistemic/
cognitive empire. These empires have been operational in the Global South 
for the past 500 years and have inflicted seismic damages to the Global South 
such that one is forced to pose the question: what form of international crimi-
nal justice applies to people who were subjected to enslavement, colonialism, 
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epistemicides and eugenicide, and genocides for half a century and still count-
ing? This calls for the rethinking and reformulation of the international crimi-
nal justice system, especially its logic. Most importantly, the underworking of 
the empire throughout its life cycle needs to be understood if they are to be 
undone as part of seeking restitutive and restorative justice. The Global South 
was subjected to cognitive and epistemic injustice when their humanity was 
doubted, a phenomenon termed imperial Manichean misanthropic scepticism 
(Maldonado-Torres, 2007, p. 245). Once their humanity was doubted and then 
denied, the people of the Global South became the dispensable other who 
could be enslaved, colonised, experimented on, commodified, thingified and 
so on. The 500-year history of the empires is worth unpacking as it forms part 
of the Global South’s history which must inform the logic of the applicable 
rethought and reconstituted international criminal justice system.

The political empire

This is the most famous of the three empires and was enforced among others 
through colonialism. It created two broad sets of citizens, those with and those 
without rights, the colonisers and the colonised, the ruled and the rulers and 
the civilised and the uncivilised. The political empire created and enforced the 
modern version of the nation-state. What we call African states today are colo-
nial creations that were mapped out at the Berlin conference. Ever since their 
conceptualisation and Berlin and creation through colonialism in the Global 
South, the western model of the state has been the greatest part of the African 
problem (Benyera, 2019b, 2020, 2021; Chipkin, 2007; Dersso, 2012; Efrat, 
1964; Muchie et al., 2017; Ndlovu-Gatsheni, 2010, 2014).

The economic empire

The economic empire did not necessarily follow the political empire. The two 
were mutually reinforcing as they were inaugurated and implemented at the 
same time, one through colonialism and the other more through globalisation. 
The importation and imposition of Euro-North American political moder-
nity also assisted in instituting, routinisation, and maintaining both the politi-
cal empire and the economic empire. What globalisation did was to render 
the economic empire more efficient and ruthless as it negated the political 
boundaries and borders which had been imposed on the Global South and 
created through the political empire. The political empire therefore created the 
grounds for the economic empire to flourish.

The epistemic/cognitive empire

The epistemic/cognitive empire is the privileging and normalisation of knowl-
edge as being a single knowledge forged by Euro-North American modernity 
and imposed on the rest of the world as ‘the knowledge’. In his seminal work, 
The End of the Cognitive Empire: the Coming of Age of Epistemologies of the South, 
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Boaventura de Sousa Santos argues that there are abyssal lines between the met-
ropolitan and colonial societies and that these abyssal lines are maintained by 
the cognitive empire and enforced by three modes of domination: (1) capital-
ism, (2) colonialism and (3) patriarchy (Santos, 2018, p. 259).

For Ngugi wa Thiong’o, the cognitive empire is like a cultural bomb that 
detonated in the Global South (Wa Thiong’o, 1986). This bomb then cre-
ated massive and perpetual dissonances, disorientations and shacky grounds 
on which the Global South stands today. If the political empire was about the 
creation of the nation-state through colonising the land of the Global South, 
the economic empire was about the creation of the global village and the 
domination of global economies by among others multinational corporations. 
The epistemic/cognitive empire is about the domination of the cognitive and 
knowledge creation spaces through the colonisation of the mind.

The three empires have consistently dominated the three spaces which they 
created; (1) the nation-state, (2) the global village and (3) now the epistemic 
and cognitive space. In the epistemic and cognitive space, there are certain peo-
ple that are only allowed to consume what others think, i.e. there are knowl-
edge producers and knowledge consumers. The cognitive empire determines 
whose thought processes count and whose thought processes do not count. 
The knowledge creation spaces are the most important spaces in the interna-
tional relations arena. Whose thought processes are recognised will inadvert-
ently control the thought processes of everyone, what becomes the norm, the 
normal, the accepted and the acceptable.

Therefore, rethinking and reconstituting international criminal justice entails 
not only transposing the International Criminal Court onto the Global South, 
but relooking, rethinking and reformulating the episteme which informed it. 
Whose epistemes and histories were allowed to count when the current inter-
national criminal justice regime was formed and whose epistemes and histories 
were neglected. By using an international criminal justice system that is negligent 
of the histories, realities and epistemologies of those that it is intended to benefit 
amounts to an injustice before the court even sits. Stated differently, an unjust 
system is not capable and will never dispense justice. In peroration, let me recap 
by asking the question: what is the history and realities of the Global South?

Raid, rob, reign and rule

The history and realities of the Global South are that of being raided, robbed, 
reigned and ruled. The question to guide the reformulation of the international 
criminal justice system is: What form of international criminal justice applies to 
those who were raided, robbed, reigned and ruled? By extension: what form of 
justice applies to those who raided, robbed, reigned and ruled? More so, when 
they still enjoy the fruits of their historic raids, robberies, reigning and ruling. 
The British Empire and the French Empire among others still enjoy their posi-
tions in international relations which they acquired through colonialism and 
enslavement. This is what is termed coloniality. The continued asymmetrical 
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power relations between the (former) colonisers and the (former) colonised in 
the absence of official colonialism. Coloniality has existed for over 500 years and 
resulted in the empire amassing massive political, economic and military power. 
This power is efficacious in shaping and determining what becomes the norms, 
principles and eventually international criminal justice. There is therefore a lot 
of truth in the saying that the history of the British Empire is a history of crimi-
nality, robbery, plundering, enslavement, epistemicides and genocides. The same 
can be said about the Belgians, the French, the Germans and other colonisers.

The citizen state and survivors’ justice

My conclusion differs from those who prefer an imperfect, limping physically 
regionalised International Criminal Court. Sitting at The Hague or in Addis 
Ababa is not the argument; the argument is about the episteme, history, logic 
and power dynamics which inform the applicable justice system. There are argu-
ments that the success of the Extraordinary African Chambers (EAC), set up in 
2013 to investigate crimes committed during the repressive rule of Hissène Habré 
in Chad proved the efficacy and desirably for regionalising the ICC (du Plessis,  
2008; Rauxloh, 2007; Yusuf Sukman, 2017). The Special Criminal Court 
in the Central African Republic provided an arena for a rehearsal for what 
a physically regionalised ICC would function like, the political, social, legal, 
economic and logistical challenges it would face. Most importantly, it proved 
the judicial efficacy of bringing the ICC to the people, the victims and most 
importantly, would-be perpetrators.

For others, the Special Criminal Court in the Central African Republic 
proved two contrasting perspectives, depending on whether one was pessi-
mistic or optimistic (Labuda, 2017; Mystris, 2019). For the former, it was a 
clear vindication of the functionality, desirability and efficiency of the princi-
ple of complementarity. For the later, however, it was a demonstration of the 
ICC’s failure to catalyse the accountability mechanisms at national jurisdictions 
(Labuda, 2017). For me, it demonstrated the need to structurally rethink and 
reformulate not the International Criminal Court which is just a mechanism 
for implementing a failed form of justice, but rather the entire international 
criminal justice system.

Twenty years is enough time for the International Criminal Court to have 
found and established traction with the people that it is supposed to serve. 
If the International Criminal Court serves the weakest, most vulnerable and 
brutalised in the world, then it must not just be only physically located in the 
geographies where the bulk of its beneficiaries reside, i.e. the regions of the 
Global South, but it must be, most importantly, reflective of their existential 
realities and developed from their epistemologies, histories and logics. The 
presence of the International Criminal Court in the regions of Africa and the 
Global South and also at the African Union itself will not go a long way in 
deterring gross violations of human rights as this is akin to replicating a prob-
lematic system, the proverbial fruits of the poisoned chalice. The proximity of 
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the International Criminal Court to the geographies where the most heinous 
atrocities are committed will not make the perpetrators think twice before they 
commit these atrocities. Certainly, the proximity of the Court will not be an 
effective deterrent against human rights abuses in the Global South by both 
local and western perpetrators.

Physically regionalising the Court will not have a deterrent effect on per-
petrators of gross violations of human rights. If for example, the International 
Criminal Court is to have its East African Community offices in Kenya, Nai-
robi, the atrocities occurring in the Democratic Republic of Congo’s east-
ern regions such as Ituri and the two Kivu Provinces will not necessarily end 
or deescalate. What is needed is to rethink the entire international criminal 
justice architecture and then reformulate it, especially its jurisprudence. The 
fundamentals of the international criminal justice system must be substantially 
changed so that they are not grossly western-centric as is the case now.

In this prescriptive section, I will offer two solutions to how we can rethink 
and reconstitute international criminal justice. The notion of the nation-state 
must be recast away from being divisive towards a notion of the citizen-state. 
The state is the problem in Africa because it is a colonial creation. A citizen-
state will allow all those who live in that state to be members without being 
labelled as foreigners or any other divisive political identities.

Second, the international criminal justice system must be reformulated away 
from prosecutorial obsessiveness towards survivors’ justice. Survivors’ justice 
recovers the humanities of both the perpetrators and their victims and both 
emerge as survivors of an episode of violent human rights abuses. Instead of 
punishing and incarcerating the offenders, survivors’ justice allows for restitu-
tive and restorative justice to occur. Most importantly, it restores the humanity 
of both the perpetrator and the victim which would have been lost during the 
human rights violations. This is a departure from victors’ justice which turns 
the perpetrators into victims and the victims into perpetrators thereby perpetu-
ating the cycle of violence. Survivors’ justice is what was attempted with some 
level of success by Rwanda after the 1994 genocide.

Let me turn attention to the Malabo protocol which many have argued to 
be a good actualisation of the promise of having African solutions for African 
problems (Naidoo & Murithi, 2016; Nhemachena et al., 2021). In a quest to 
develop Africa’s capacities to deal with human rights abuses on the continent, 
the African Union met in Malabo, Equatorial Guinea and adopted the Pro-
tocol on Amendments to the Protocol on the Statute of the African Court of 
Justice and Human in June 2014.

The Malabo protocol: A decolonial critique

The Malabo Protocol on the International Criminal Court which is the 
approach taken by the African Union is very much problematic as it is noth-
ing more than just affixing the name ‘Africa’ to a problematic International 
Criminal Court. In principle, the Malabo protocol extends the jurisdiction of 
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the African Court of Justice and Human Rights (ACJHR) to crimes under 
international law and transnational crimes. The ACJHR was founded in 2004 
when the African Court on Human and Peoples’ Rights and the Court of 
Justice of the African Union were merged. It is the primary judicial agency of 
the African Union. Besides the name and the expansion of the crimes to be 
covered by the ACJHR from four by the ICC to 14, three of which fall under 
the ICC’s jurisdiction, there are no systemic and structural changes to inter-
national criminal justice to be achieved through the Malabo protocol. As well 
argued by James Nyawo, an international criminal justice system that works 
for Africa must be informed by African values and an African jurisprudence. 
For Nyawo, the ‘African’ in the international criminal justice being proposed 
here must not only be in the name but most importantly concern the funda-
mentals that will inform that justice system (Nyawo, personal communication, 
6 August 2021).

While the Malabo protocol managed to expand the conceptualisation of 
international crimes to include those crimes which are endemic to Africa such 
as mercenarism, piracy, unconstitutional changes in government, corruption, 
money laundering, drug and human trafficking, and terrorism, in terms of 
procedures there is nothing in the Malabo protocol that is African or even close 
to being African at all. Nyawo is very critical of the imposition of the Pre-
Trial Chambers and instead advocates for the jury system to be used as part of 
rethinking, reformulating and Africanising international criminal justice. The 
jury system is not new to Africa as it has informed African jurisprudence across 
African civilisations, geographies and time. It has its root in the Ubuntu phi-
losophy which is that of reciprocal authentication and that there is no better 
judge of your deeds than your peers.

Second, Nyawo casts aspersions on the Malabo Protocol as its version of 
Africanising international criminal justice leaves out the acknowledgement of 
harms done. Acknowledgement is a central pillar in Africa’s form of justice 
which prescribes that in order for a crime to be solved, there must be a per-
petrator. The justice being advocated for here is anchored in five Rs: (1) real-
ity, (2) responsibility, (3) restitution, (4) repentance and (5) reconciliation. As 
reflected in reality, the acknowledgement that one harmed the other(s) is the 
first step in accessing restitutive and restorative justice, i.e. justice which restores 
the humanity of the perpetrator and the victims making them survivors (Beny-
era, 2015, p. 6763).

Acknowledgement is a very central part of post-conflict healing and peace 
building in Africa. Its centrality can be seen in the work of the South Afri-
can TRC where it was noted that most of the victims of apartheid needed 
acknowledgement more than the financial reparation in order for them to move 
on (Benyera, 2019a; Cleveland, 2005; Hamber & Wilson, 2002; Izquierdo & 
Viaene, 2018; Leclercq, 2017; Nabudere, 2005; Saunders, 2011; Stanley, 2001). 
Acknowledging historical harms is efficacious in constructing survivors’ justice 
because having your heinous past acknowledged enables one to heal, regain 
and retain their humanity and then move on as a survivor.
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Conclusion

That the International Criminal Court failed its beneficiaries in the Global 
South is undeniable. While the Court evaluates this outcome as an indication 
of room for improvement, those in the Global South view this as an oppor-
tunity for rethinking and then constituting the entire international criminal 
justice system away from victors’ justice and towards survivors’ justice. The 
International Criminal Court failed in Africa because of four main reasons: (1) 
it was designed to fail in Africa (2) it neglected the histories, jurisprudences and 
epistemologies of the Global South and ended up being very western-centric, 
(3) it suffers from (political) interference from the major western powers, its 
donors and the P5 of the UNSC, (4) linked to its lack of independence, the 
ICC failed in Africa because it is distant from Africa and the Global South. 
It is distant epistemologically, jurisprudentially, historically, legally and even 
geographically, and (5) it is bifurcated and lacks universal application. There are 
some countries and citizens who are untouchable while for the Global South’s 
sitting heads of states can be arrayed before the ICC. An ordinary US citizen 
is out of jurisdiction for the ICC while a sitting African head of state can be 
indicted by the ICC, ironically at the initiation of the USA in its capacity as 
a P5 member. This creates bifurcation and all sorts of innuendoes that render 
the ICC partial and unacceptable in the Global South. The entire international 
criminal justice system must be rethought and reformulated.

In concluding this book, I have to restate sacrosanctly the reasons which led 
to the failure of the International Criminal Court in Africa. The ICC’s work 
was cut out when the world-system was inaugurated in 1492. The world-
system structures global affairs through various world orders from which inter-
national criminal justice and the International Criminal Court cannot operate 
independently. Whatever happens and or does not happen at the ICC was 
predetermined in 1492 when the Global South, as a receipt of violence, slave 
trade, colonialism and coloniality was created. As long as the International 
Criminal Court operates within the problematic paradigm of the world- system, 
it will never deliver justice to the victims of the four crimes which fall under 
its jurisdiction.

Second, the manner in which the Court’s jurisdiction was crafted, espe-
cially by omitting crimes committed by the most powerful countries of the 
Global North such as the (mis)use of economic sanctions implies that the 
Court will only concern itself with atrocities that emanate from war situations 
at the expense of all other forms of human rights abuses. This leaves out a 
huge section of atrocities perpetrated on the Global South out of the Court’s 
jurisdiction. The Court was therefore designed to leave out crimes committed 
by the powerful states such as the (mis)use of economic sanctions. Even where 
the Court has jurisdiction over the most powerful states, the same states (P5) 
use their position and influence in the UNSC to protect their interests and 
those of their allies. Inversely, they can use their position in the UNSC to refer 
their enemies for ICC investigations. For the powerful nations, the ICC is an 
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instrument for foreign policy and most importantly for punishing certain indi-
viduals they deem to have threatened the world order and their interests. This 
demonstrates the futility of using a legal instrument, a Court to solve political 
problems.

That the Court did not take into account the Global South’s history of 
enslavement, colonialism and coloniality adds to the injustice of the exclusion 
of the epistemologies and knowledge systems of the Global South during the 
construction of the Court.

Note

 1 The legal principle of natural justice is premised on two principles: (1) audi alteram partem 
and nemo judex in causa sua. The audi alteram partem stipulates that both sides to a dispute 
must be heard while the nemo judex in causa sua ensures that one cannot be a judge in their 
own case. This principle, while enshrine in legal and jurisprudential texts and statutes, is 
applicable across Africa through the philosophy of ubuntu. In Ubuntu, humanity is actu-
alised through reciprocal authentication of each other’s humanity, thereby giving rise to 
the notion of human being and humanness.
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