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1

Just a few years ago, it appeared that democracy was on the ascent across the world. The fall 
of the Berlin Wall in 1989 and the collapse of the Soviet Union in 1991 signaled to Francis 
Fukuyama (1992) that the end of history had arrived. Liberal democracy was triumphant, and 
its rivals had been vanquished, losers in the ideological Cold War. Liberal democracy was the 
last standing meta-narrative (Barber, 1996), a survivor of what Samuel Huntington (2011) called 
the clash of civilizations.

By 1991, it certainly looked as if the promises of the French Revolution – liberté, égalité, 
fraternité – was upon us. As George Hegel (2011) and Karl Marx (2014) had posited from 
different ideological positions, democracy was the inexorable destiny of the world. Across Africa, 
for example, the ranks of democratic states had swelled. In Europe, the conversion of formerly 
communist or totalitarian states to democracies was dramatic. In 1972, according to Freedom 
House, the number of free countries (a surrogate for democracies) stood at 44 out of 148 states 
(29.73%). Another 36 (24.3%) were partially free, and 68 (45.95%) were unfree. By 2008, these 
numbers had become 90 out of 193 (46.6%) free, 60 partially free (31.1%), and 43 (22.28%) 
unfree. Yet, by 2020, democracy was in retreat: 83 (42.56%) free, 63 (32.31%) partially free, and 
49 (25.13%) not free (Freedom House, 2020).

Indeed, from its high point in 2008, democracy and freedom were now in retreat. There were 
accounts of people in countries such as Hungary and Poland questioning liberal democracy. 
The Russian Federation and Turkey were seen as backpedaling on basic freedoms. Hong Kong’s 
democracy was losing out to China. The 2020 parliamentary elections in Venezuela were 
characterized by many as far from free and fair. In 2021, Myanmar faced a military coup, and 
Uganda experienced a contested election. Elsewhere in the world, democratic regimes were 
being challenged, exacerbated by the pressures of the Covid-19 pandemic and its attendant 
economic and public health crises. Nor did it seem, at least in the short term, that the spirit of 
the French Revolution or the hope for democracy of Fukuyama, Hegel, and Marx was destined 
or certain.

From the vantage point of the beginning of the third decade of the twenty-first century, 
many scholars are wondering if the promise of democracy has died – a light that has failed 
according to some authors (Krastev and Holmes, 2020). Many culprits are to blame. Perhaps 
rising inequality, neo-liberalism, and globalization undermine support for democracy. Maybe 
it is the rise of strong men and elites no longer committed to democracy. Perhaps it is the 
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decline of the US as a global power, the tepid commitment to human rights under the Trump 
administration, or even the reputational damage of the January 6, 2021 insurrection at the US 
Capitol that has lessened America’s resolve to defend global democracy.

Another theory for this challenging of democracy focuses on the role that election law plays 
in creating and maintaining democracies. Election law is the body of legal norms that connects 
democratic theory to practice, the connective tissue that makes democracy work. It is the system of 
rules that decides who gets to vote, participate, and run for office, as well as how to hold elections 
and determine who gets to serve once elected. Election law can be a tool to give authoritarian 
regimes an air of legitimacy, but it can also be the vehicle to enable democratic regimes.

There is a large body of research that examines the prerequisites, or determinants, for 
democracy (Schultz, 2019). The range of factors is extensive, including economic equality, a 
free press, elite or mass support for democratic values, a commitment to a democratic political 
culture, and a range of other institutional, sociological, and economic factors. But one should 
not forget about the formal requisites of a democracy such as constitutions that call for checks 
on political power, protection of individual rights, and an independent judiciary. All contribute 
to building and maintaining democracies.

However, most studies overlook the role of election law. Prior to perhaps 1990, few scholars 
thought hard about election law. While there were international organizations that thought 
about human rights in terms of its connections to voting and ballot access, or in terms of vote 
counting and election processes, the idea of election law as an independent body of law and 
set of institutions that enabled democracy did not really exist. In fact, as an academic study or 
field, it did not really exist until it was pioneered by the American scholar Daniel Lowenstein 
(1994), whose case book Election Law gave definition to this field of study. Its discovery may have 
been a consequence of the fall of the Berlin Wall and the USSR. For suddenly there was a need 
to create a new body of law to replace that of the fallen regimes, which clearly had not been 
democratic. It was akin to the states that had to abandon their centrally-planned economies and 
build up markets almost ab initio.

In the last 30 years, election law has come to be seen as critical to the forging of democracies. 
Studies reveal at least two primary findings. One, there are common challenges faced by all 
regimes that aspire to be democracies. Two, there are common standards or practices that one 
can learn from and implement that help to promote democracies. The purpose of this volume 
is to provide a resource that catalogs, classifies, and summarizes both.

Across the world, democratic regimes face common problems. These issues perhaps start with 
the right to vote and voting procedures. Questions that thus would need answering include the 
following: Who is entitled to franchise? What proof is needed to cast a ballot? What provisions are 
in place to prevent fraud? Attached to voting rights would be questions regarding the conduct of 
elections. By that, how does voting occur? What types of technologies or procedures are in place 
to record and tabulate votes? Who does the tabulation or runs the elections? Are they centrally 
administered or locally controlled? Are the staff who administer the elections independent? 
If not, who controls and appoints them? Are independent monitors permitted as observers? 
Election law is not simply about the original casting of the ballot, but rather encompasses the 
management and administration of elections.

Another set of issues involves the regulation of political parties. What rights do parties have? 
Who can join them? There are further questions regarding ballot access for them or individual 
candidates. If there are dominant or major parties, how does the law treat minor parties, or what 
are called third parties in the US?

Moreover, there is the financing of campaigns and elections. Of course, there is the actual 
cost of administering elections, which is generally seen as a governmental expense. But parties, 
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candidates, and other groups may also expend money for campaigns. Who can give or spend 
money? How much can they give or spend? For what purposes? Are there limits on business 
or union expenditures? Is the financing limited to citizens or nations? How does the law treat 
differences between bribes and legitimate expenses?

Furthermore, election law must address campaign tactics. Can one actively spend money 
on media advertising? Where does social media fit in? Who can campaign? Where can they 
campaign and under what conditions? Can one make false claims during an election or actually 
lie, and, if so, what are the remedies for such actions? Are there limits on when campaigning 
occurs?

Most democracies, in theory, are premised upon the idea of majority rule. Yet, few have 
ascribed to a pure and absolute theory of this concept. Elections need to respect minority 
voices. How do democracies balance majority rule and minority rights? For example, how can 
a country ensure that historically marginalized groups, such as women or ethnic minorities, 
participate fairly as candidates and voters? Are quotas a reasonable way to address historical 
discrimination? Moreover, might different electoral systems make a difference in terms of 
representation? Across the world, first-past-the-post, rank choice voting, proportional voting, 
and single- versus multi-member districts offer a range of possibilities. Increasingly, especially 
since the problem first surfaced in the US in the 1960s, when its Supreme Court addressed the 
problem of mal-districting or malapportionment, other countries in the world are similarly 
grappling with this problem, and their courts are stepping in to prevent gerrymandering as a 
tool of disenfranchising groups or individuals.

Beyond global issues, specific regions and even countries face unique challenges. As 
the world’s largest democracy, India simply has a problem of scale in conducting elections 
that involve hundreds of millions of people over several weeks. Advanced democracies are 
differently situated than new democracies. Countries with colonial legacies are different than 
those without such recent histories. Even among states that are post-communist, those in the 
Baltics are differently positioned from those in the Caucuses. Multilingual or multi-ethnic states 
also differ.

Finally, all regimes in the world that aspire to being democracies must ask themselves if they 
are promoting an overall sense of integrity, transparency, and reliability in their electoral systems. 
On one level, do their own citizens trust and respect the electoral process and outcomes, and 
do they enjoy international standards? In the end, for states aspiring to be democracies, are their 
electoral systems producing real democratic regimes, whatever that term ultimately means? Can 
election rules make a difference in producing democratic regimes?

This handbook collects leading scholars and studies on election law. It assembles the most 
current research on the state of the relations between election law and democracy, seeking to 
understand how the former enables and strengthens the latter. For scholars, practitioners, and 
advocates, this handbook serves as a reference book on the state of what we know about the 
ways in which election law and rules facilitate and build democratic political systems and the 
challenges that remain.
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Introduction

Election law is the jurisprudence that puts constitutional democratic principles into action. 
Election laws are the rules in a country that determine who gets to vote and how, how campaigns 
are financed, the rights of political parties and interest groups, who gets to run for office, how 
elections are conducted, who oversees or administers elections, and how to resolve disputes 
when there are disagreements about election outcomes or violations. All countries of the world 
have election rules or principles, whether in their constitutions or laws.

Election law is thus the body of law or collection of rules that dictate how campaigns 
and elections operate. A country’s election laws are not neutral. Instead, they are guided by a 
collection of values or principles that help resolve critical questions when making election laws, 
administering elections, and indirectly how courts and other regulatory bodies or tribunals 
resolve election disputes. In countries that are not free, election law either favors one party, 
interest, or perhaps person, or possibly the rules are formally enacted but not substantively 
enforced. But in free societies, election law serves to put democratic values into practice, 
enabling the people to govern themselves through elections. Appropriate election law rules, if 
enacted and enforced, can help support and sustain democracies.

But to understand how election law enables democracy, two questions have to be addressed: 
1) What are the values that define a democracy? and 2) do formal rules of democracy, such as 
the right to vote, promote democracy?

Defining Democracy

The concept “democracy” is very old, dating back to Plato and the ancient Greeks (“δημοκρα
τια”) who saw it as a rule by the masses (Pennock, 1979). More modern notions of democracy 
have labeled it a form of popular government where the people rule, either directly or indirectly, 
through their representatives based upon the principle of majority rule. Huntington declares the 
essence of democracy as one in which representatives are chosen by the people in fair, honest, 
and competitive elections (Huntington, 1991, 7).

Democracy is also an open concept with its own history. If democracy originally meant 
direct rule by people, as its first wave according to Dahl (1989), it has gone through additional 
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phases since then, including the transition from direct to representational democracy. Moreover, 
the exact values that democracy represents also have changed such that they may now include 
a cluster that includes voting equality, effective participation, enlightened understanding, 
control of the agenda, and inclusion (Dahl, 1956). Dahl’s criteria are similar to what other 
democratic theorists have described the requisites or values central to describing the purpose 
of a democracy as including general discussions of democratic theories and criteria used to 
evaluate regimes (Pennock, 1979; Sartori, 1987). Additionally, the concept of democracy, at least 
modern conceptions of it starting in the seventeenth century, has also been interconnected with 
the concepts of constitutionalism and liberalism.

Constitutions and constitutionalism are ancient concepts. They are also open concepts 
(Goldstein & Schultz, 2015). By that, like many other concepts, they have both a fixed and open 
meaning, with their exact notion carrying with them their own history. While the usage of the 
term πολιτεία goes back to ancient Greece, what the term actually means has changed over 
time. For the ancient Greeks, πολιτεία, politeia, or constitution referred not just to the formal 
institutions of the government, but also to the character or spirit of a nation. For Aristotle 
and many of the other ancients, governments could be typologized into several forms such as 
democracy, aristocracy, and monarchy, along with their perversions or corruptions. A constitu-
tion simply meant what constituted a state. With Montesquieu (1949, 1973), a constitution 
appeared more to refer to a broader spirit of a nation, not simply the formal institutions of gov-
ernment. Constitutions had a broader reference to the entire political and cultural apparatus that 
defined a state. Even Hegel seemed to view a constitution in that way (Schultz, 1990).

This classical notion of constitutions and constitutionalism included two views. One, as 
noted, believed that constitutions were more than simply about the governmental apparatus or 
rules that defined the formal institutions of the state. The second view held that a constitution 
did not have to be democratic. Constitutions could constitute states that were clearly anti-
democratic. Modern conceptions of constitutionalism have associated the term with democracy; 
however, the two terms are not synonymous (Dworkin, 1995; Habermas, 2001; McHugh, 2002). 
According to the Comparative Constitutions Project (n.d.), all states in the world, except for 
Yemen, have a constitution. An initial examination of these 190 constitutions with Freedom 
House rankings produces interesting result. Freedom House (2018) overall ranks countries as 
free, partially free, and not free. Using this classification, 85 countries are free, 57 partially free, 
and 48 not free. Having a constitution does not guarantee that a state is democratic. Something 
more is required.

While constitutionalism historically evolved with democracy, the two also evolved alongside 
a third concept – liberalism. “Liberalism” is often traced to John Locke (1986), and it represents 
a set of political values committed to the protection of individual rights, polities instituted on 
the basis of the consent of the governed, and a notion of a limited government (Pennock & 
Chapman, 1983; DeRuggiero, 1959; Ashcraft, 1986). Liberalism, especially as it evolved and 
developed in the writings of Jeremy Bentham, James and John Stuart Mill, and the philosophical 
radicals (Halèvy, 1955), added a new dimension to the concept of democracy. If democracy as it 
had thus far evolved before liberalism meant either unqualified majority rule or it was under-
stood within a classical republican framework that prioritized equality over personal liberties, it 
now took on greater emphasis to respect minority rights.

The significance of the evolution of liberalism, alongside some versions of democracy and 
constitutionalism, produced a theory of democracy not committed to unqualified majority 
rule. It came to mean a more restrained form, perhaps one more consistent with the notions 
of constitutionalism that emphasized limits on the government, presumably to respect majority 
rule tempered by minority rights.
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Liberal constitutional democracy evolved as a Western European concept. This is significant 
for several reasons. One, it is possible to distinguish liberal democracy from other forms that 
are more populist and do not include respect for minority or individual rights. Political leaders 
such as Victor Orban in Hungary have argued for “illiberal democracy,” or a conception of 
government that allows for popular rule, but not necessarily support for individual or minority 
rights. Second, it is possible that the concept of democracy might have more variegated meanings 
or, conversely, that it might be a concept in its liberal form that is only suitable or applicable 
to certain countries in the world. By that, efforts to explain the reason that democracy has not 
flourished or done well in Africa, for example, might be rooted in the reality that democracy 
is more than simply formal institutions or government (Schultz, 2019a). Instead, as a host of 
scholars have contended, there may be cultural, economic, and social pre- or co-requisites for 
democracies to form. By that, a real democracy needs other institutions and values in order 
for it to be sustained (Adagbabiri, 2015; Alexander, 2007; Almond & Verba, 1993; Ceaser, 1993; 
Huntington, 1956; Huntington, 1984; Lipset, 1959, 1960; Needler, 1968; Neubauer, 1967). For 
example, there is little correlation between having a formal constitution and being a free society, 
and there is also little evidence that mere textual recitation or more individual rights in a 
constitution alone indicate that a country is more free or democratic (Schultz, 2019b). Formal 
constitutional provisions are only part of a package of requisites for democracy.

Defining Democracy’s Values

Acknowledging the limits of formalism and the possible biases in what constitutes a democracy, 
the following questions arise: 1) What does this form of government mean? and 2) how is 
election law related to it? As noted above, Robert Dahl (1989) argues that democracy embodies 
the values of voting equality, effective participation, enlightened understanding, control of the 
agenda, and inclusion.

Theorists generally agree that democracy supports the idea of some sort of equality (Pennock; 
Sartori, 58–9, 342–4). Now, there are significant debates regarding what type of equality is 
demanded of a democratic society. Dahl himself argues for both a procedural or formal sense 
of equality before the law, as well as substantive equality in terms of economic resources (Dahl, 
1956, 1971, 1976, 1989, 83). Others have also described various meanings of equality as essential 
to democracy (Locke, 1996, 4, 54, 123; Rousseau, 1977, 96; Mill, 1956, 48–50; Dworkin, 1978). 
Theorists such as John Rawls have rendered similar claims, contending that a liberal democracy 
adhering to his two principles of justice – equal liberty for all consistent with like liberty for 
others, and the structuring of economic inequalities, so that they are of benefit to the least 
advantaged representative person in society – demand something approaching an equality both 
in terms of economic conditions and equality before the law (Rawls, 1971, 1993). A more 
general discussion of the role of equality in modern western political thought can be found in 
Rawls (2007).

With Dahl, the concept of equality entails two important concepts. The first is the notion 
of individual moral autonomy (Dahl, 1989, 97). For many democratic theorists, democracy 
begins with the idea of individual liberty or freedom. For John Locke, the idea that government 
derives its justification from a social contract and consent of the people is a powerful metaphor 
to enabling a theory about limited government. The government derives its just ends (as it 
states in the American Declaration of Independence) from the people. Other theorists, such as 
Jean-Jacques Rousseau and Immanuel Kant, echo similar thoughts. For Rousseau, the concept 
that freedom resides in conforming to the general will is an important one. It is here, where 
the people get to make the laws that will govern them, that one gets a sense of Rousseauian 
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democracy (Rousseau, 1973). For Kant, Rawls, and Dworkin, the very notion of autonomy 
– living according to rules that one has legislated for herself – is the purist notion of what a 
democracy is (Kant, 1991, 1978; Rawls, 1971, 252–4; Dworkin, 1978). It is self-rule. It is where 
the people, as French political theorist Jean Bodin stated, are sovereign (2003). Democracies are 
where the people hold political power, either directly or indirectly, and generally, at least in the 
United States, are viewed as the ultimate source of authority.

Thus, for a democracy, personal autonomy or liberty of some fashion is required. That 
autonomy is also one that is shared equally. As Jeremy Bentham and other nineteenth-century 
philosophers would declare, each person should count as one and not more than one (Bentham, 
1948; Halévy, 1955, 139, 147). Democracies mean that each person has an equal voice, and the 
equal freedom to act upon that voice. Thus, Rawls may be correct in describing the first prin-
ciple of justice as perhaps also the first rule of a democracy, namely that each person is entitled 
to “the most extensive basic liberty compatible with similar liberty for others” (Rawls, 1971, 
60). Later in his 2007 book, Political Liberalism, he refines this statement to declare that “each 
person has an equal claim to a fully adequate scheme of equal basic rights and liberties” (Rawls, 
2007, 5). In reformulating the way that he does in his latter book, Rawls makes it clear that 
democracy embraces both concepts of equality or equal voice and the personal liberty to act 
on this voice.

But exactly what the liberty and equality extend to is a matter of contention. Moreover, how 
deep that equal voice is, also remains a matter of dispute in a democracy. At the very least, it 
appears to extend to formal voting, with each person given the same opportunity to cast a vote 
for a candidate or issue of her choice. Yet, even in declaring this proposition, many questions 
remain. Who is allowed to vote, over what matter, and when? Is voting for representatives the 
sum total of what equality is about, or is something else required? All of these are important 
questions, perhaps partially answered by the other criteria or values that Dahl describes.

The second criteria or value of a democracy is effective participation. What does effective 
participation mean? Here, Dahl describes this requirement as giving citizens a way to express 
their views on the final outcome of a choice, including time to place questions on the agenda 
and the chance to opt for one outcome over another. It also includes giving voters choice 
at decisive points in the decision-making process (Dahl, 1989, 109). Of course, it would be 
meaningless to say that one has effective participation in making choices, if the critical choices 
are already made before one gets to act. If the agenda has already been set, for example, or if 
items are kept off the agenda, the range of potential choices is already narrowed (Bachrach & 
Baratz, 1962, 947; Schattschneider, 1960, 20–47). Effective participation means a voice both over 
a range of issues that are important, as well as temporally early and late enough in the decision-
making process, to ensure that the choices are meaningful and can really affect outcomes.

A third value that Dahl describes as essential for a democracy is enlightened understanding 
(1989, 111–2). It would be naive to say that one has a right to vote or make choices, but that 
one has no right to gather the information necessary to make informed choices. At some point 
along the way, there is a belief or need for citizens to gather information, talk to others, share 
ideas, or even work together if the idea of effective participation is to mean anything. James 
Madison would claim in Federalist 47 and 49 that “all government rests on opinion” (Hamilton, 
Madison & Jay, 1937, 329). The people have a right to form opinions about public matters. To 
do so requires that the people know something, that they gather information, and that they are 
informed. It is the concept that the people can rule, but only if they have access to an education 
that makes it possible for them to be informed. John Stuart Mill also believed in the importance 
of education as critical to self-governance, with his On Liberty often seen as the classic defense 
of freedom of thought and expression in the pursuit of truth.
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Enlightened understanding also refers to the idea that political choices are more than simply 
raw expressions of preferences. Yes, political scientists will often describe voting choices as based 
on self-interest or pure economics – “Are you better off now than four years ago?”. But even to 
be guided by self-interest requires knowledge of preferences and of how different options better 
serve them. John Stuart Mill emphasized the role that political participation can play in educat-
ing people (Mill, 1951, 252–5; Thompson, 1979, 137–41). The process of being exposed to other 
people and ideas educates one, hopefully producing a more refined set of choices that may tran-
scend raw self-interest. Civic engagement builds social capital and trust, facilitating cooperation 
(Putnam, 2001). Collective action or decision-making is educative. Alexis de Tocqueville (1988), 
in Democracy in America, described the people of the United States as acting from self-interest 
rightly understood (De Tocqueville, 525). It was an enlightened self-interest that made America 
work because service on juries or participation in voluntary associations educated individuals to 
how to make better choices (De Tocqueville, 189–95).

What the concept of enlightened understanding is about then, on one level, is education 
and information-gathering. It is amassing the necessary information to make good political 
choices. But it is also about the marketplace of ideas. It is the concept that, in a free society, no 
one is the final arbiter of truth and that, as John Stuart Mill described it in On Liberty, the clash 
of competing ideas tests competing proposals, producing relevant and important information 
needed to make choices and yield the truth (Mill, 104–111). Democracy means then that no 
one is the final imprimatur of truth and that all opinions and diversity of thought should be 
tolerated. Democracy is part of a process or a decision-making system to locate and define the 
truth (Locke, 1983; Marshall, 2006; Habermas, 1991).

The fourth requisite, according to Dahl, for a democracy is control of the agenda (1989, 
112–4). This value has already been spoken of above. Control of the agenda means that the 
people get to decide what will be decided. They get to make the choices over who the elected 
leaders are and, with that, what are the major issues and perhaps ideas that they want pursued in 
furtherance of their concept of the good. The idea of “We the people” or popular sovereignty 
is the idea that power belongs to the people. This point is captured by Jefferson’s and the 
Declaration of Independence’s idea in the second paragraph that the people have a right to form 
and disband governments (“Governments are instituted among Men, deriving their just powers 
from the consent of the governed”), which was appropriated from John Locke’s theory of the 
social contract. If the people have a right to create their own government based on consent, they 
then have the right to decide the direction of the government. They get to decide for themselves 
what the government will do.

Buried within this idea of control of the agenda is the concept of majority rule. Again, this 
idea seems to come from John Locke (Locke, 1996, 140; Kendall, 1965). But majority rule 
suggests that the decision-making system that defines the agenda is also determined by the 
majority. This speaks to the notion that there has to be some mechanism of deciding what to 
do when everyone does not agree. While in the initial forming of the social contract or political 
society, Locke emphasizes unanimous consent as the precondition for membership. Once it is 
in operation, he relies both upon the concept of tacit consent and majority rule to continue to 
enforce the rules and laws (Pateman, 1988; Mills, 1999). Majority rule recognizes the reality that 
not everyone agrees and that there will be disagreement. What does one do when disagreement 
exists? Lacking a better mechanism, whatever 50% + 1 of the population wants seems to be the 
answer.

But, even with Locke, majoritarian control of the agenda at all critical stages of the decision-
making process does not mean that the majority gets its way over all matters. For Locke, political 
society is instituted to protect certain natural rights of life, liberty, and estate (Locke, Second 
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Treatise, 87). These natural rights serve as a limit on governmental power, along with the terms 
of the original contract. Thus, majority rule is tempered by respect for minority rights. Majority 
rule means that they may not ever vote to limit the rights of the minority. This principle will be 
discussed latter on as an important qualification upon the American conception of democracy.

Another qualification imposed upon the control of the agenda is the idea of a representative 
government. Dahl describes how the movement from a small face-to-face direct democracy to a 
representative democracy was the second transformation in democratic theory (Dahl, 1989, 28). 
As communities grew, it no longer became practical for everyone to huddle in the town square 
and deliberate upon the issues (Dahl & Tufte, 1973). John Stuart Mill makes a similar argument 
in Considerations on Representative Government:

From these accumulated considerations it is evident that the only government which 
can fully satisfy all the exigencies of the social state is one in which the whole people 
participate; that any participation, even in the smallest public function, is useful; that 
the participation should everywhere be as great as the general degree of improvement 
of the community will allow; and that nothing less can be ultimately desirable than 
the admission of all to a share in the sovereign power of the state. But since all cannot, 
in a community exceeding a single small town, participate personally in any but some 
very minor portions of the public business, it follows that the ideal type of a perfect 
government must be representative.

(Mill, 1951, 291–2)

The ideal, of course, would be a government in which all of us participate. But, for all practical 
purposes, that is not possible. Time alone prevents all from deliberating or speaking on the issues 
of the day. Instead, some type of mechanism is needed in larger communities to make decisions 
– thus elections for representatives. Joseph Schumpeter (2015, 269–73) describes democracy as a 
process in which elites compete for the votes of citizens, seeking the authority to make decisions 
for them.1 Representative government alters the concept of control of the agenda to mean, 
primarily, the voting for individuals who will then make policy or choices for the people. Thus, 
an important value of agenda control is enabling free and fair elections that make such a process 
possible. Of course, in some situations, such as with ballot propositions that include initiatives 
and referendums, direct democracy is possible. Conversely, in the age of the internet, maybe an 
electronic commonwealth is also possible (Abramson, Arterton, & Orren, 1990). Many states and 
communities do allow the public directly to vote on matters ranging from taxes to the amending 
of a constitution. All of these types of votes are a form of direct democracy and, in many cases, 
especially with initiatives that perhaps allow the people to place propositions on the ballot, this 
is clear control of the agenda. For reasons to be described later, however, ballot initiatives may 
only offer the illusion of direct democracy and majority control of the agenda.

A final value or criteria for a polyarchy, according to Dahl, is the principle of inclusion (Dahl, 
1989, 119–21). The principle of inclusion asks who gets to have a voice in the affairs of the gov-
ernment and what constitutes a voice. Begin first with who gets to speak. One answer is to say 
that the right to speak is limited to citizens of a country or of a specific jurisdiction. This seems 
to make sense. A privilege of citizenship is the right to participate and make decisions for the 
community. After all, we do not want perhaps foreigners or worse, enemies, making decisions for 
us. The parallel is to a club. A club is a voluntary association and only those who are members 
should presumably be allowed to vote or make decisions for the club. A political society is similar 
to a large club and perhaps the same rule should apply. Thus, perhaps only those who are citizens 
should be allowed to have a voice. Yet, even this principle is highly contestable. For many years 
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democratic states precluded women from voting; currently many bar those convicted of certain 
crimes from voting; most states prevent non-citizens from voting and other political activities; 
and minimum age for suffrage or running for office is the norm.

Another way to approach the question of who is included in terms of being allowed a voice 
(besides voting) is to say that all persons are entitled to speak. Why is this a critical distinction? To 
say that only citizens get a voice may deny a role to critical speakers in a democracy. Do political 
parties get a voice? How about interest groups or unions or corporations? None of them are 
citizens but, in some cases, they are persons for the purpose of being involved in campaigns and 
elections. But, even if not persons, should they be allowed to speak?

The other issue that complicates the matter on who gets to speak or who is included is to 
ask what does one do when included or what does it mean to have a voice or speak. Voting 
is, perhaps, the most important or common answer when discussing what it means to have a 
voice. But it is not the only form of voice that exists. A voice might also include simply talking 
and urging others to vote or take a particular political position. But voice or inclusion in the 
political system could include a range of activities that include attending rallies, volunteering for 
a candidate, raising money for a candidate or cause, and giving money to support a candidate or 
a cause (Verba & Nie, 1972; Rosenstone & Hansen, 2002). In asking whom should be included 
in the political process, it may also be critical to ask how they are included.

Let’s return to the idea of only a citizen being allowed to have a voice. Assume we limit 
voting to citizens. Should non-citizens be denied the right to volunteer on a campaign, attend 
a political rally, or engage in other activities such as give money? Should non-citizens be barred 
from voting and giving money to candidates for federal office, even if nothing prevents them 
from volunteering or engaging in other political activities? How or why is this line drawn? 
Maybe the idea is that only citizens should directly be able to influence elections and giving 
money and voting count as direct influence. Or perhaps the reason is that there is a general 
principle – preventing foreign influence on elections – and, for good or bad, the line is drawn 
at voting and money.

Now think about it yet another way, pondering the claim that only biological persons should 
be given a voice in politics. Does that mean, as suggested earlier, that political parties, interest 
groups, corporations, and unions should be barred from all types of activities? Clearly, they 
cannot vote. But should they also be prevented from airing their views on important political 
matters? Should they be given the right to contribute or expend money for political purposes? 
Moreover, should that right extend both directly to giving to candidates or only indirectly? Or 
should it only extend, if at all, to general issues of public concern? All of these questions raise 
critical questions about free speech, rights of organizations, and what types of activities they 
should be allowed to engage in. Inclusion in the political process or the polity is thus not an easy 
question to define or summarize.

The point of the above discussion is that Robert Dahl’s five values are perhaps not the sum 
of those essential to defining requisites for a democracy. One might argue that concepts such as 
federalism are important. By that, some would contend that political power needs to be divided 
up into some types of units along geographic regions. While some countries are not federal, but 
unitary, in design, federalism in large countries might make sense in terms of how it maximizes 
opportunities for individuals to secure the five values. Breaking a large polity up into smaller 
units or jurisdictions makes it easier for citizens to have a meaningful voice or feel like they 
are included or have control over the agenda. Additionally, perhaps another critical democratic 
value is adherence to the rule of law (Schultz, 2008; Dyzenhaus, 2006). Setting principled 
maxims for how controversies are to be handled – such as adhering to Aristotle’s principle 
that equals are treated equally or likes treated alike – is important. Confining government 
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discretion is important, and it also perhaps suggests that some concept of limited government 
and constitutionalism may be a requisite or value of a democracy.

Finally, for many, especially the pluralist writers of the 1950s such as David Truman and 
Seymour Martin Lipset (1960), diversity in values and allegiances are important to the protection 
of freedom. Still others would assert that democracy needs a robust civil society to serve as a 
buffer on the economy and the polity (Putnam, 2001; Putnam, Leonardi, & Nanetti, 1993; Dahl, 
1961, 1968, 138–66, 1989, 262–4; Almond & Verba, 1965). This is a political culture, perhaps, that 
encapsulates all of the values listed above or maybe it is a culture distinct from these values – a 
culture that sustains or respects the above values. The point is that there may be other values 
needed to make democracy work, and it is also not clear what Dahl’s five criteria or values 
always mean in practice.

But, of course, there are two other points to think about when discussing the values of a 
democracy. One is that values do not exist in isolation, but are perhaps in tension with one 
another (Pennock, 16–17). Second, the values are given meaning by the institutions that support 
them. Values such as effective participation and control of the agenda, for example, may come 
into conflict. Giving all the millions of people or voters in democracies such as the United 
States, France, or India control of the agenda or a meaningful voice may be impractical. Thus, 
the need to do tradeoffs and conclude that participation may need to be limited in some 
situations or confined to perhaps simply to representatives. Or another way to think about it is 
that tradeoffs may need to be made for different participants or activities. In the United States 
in Burson v. Freeman, 504 US 191 (1992), the Supreme Court had to confront clashing First 
Amendment rights. In one instance, there was the right to vote and, in the other, the right of 
free expression. Here the issue was a law the prohibited political campaigning within 100 feet 
of a voting booth. This ban was instituted in order to prevent voter intimidation at the polls. 
The court upheld the law, noting that there was a tradeoff that had to be effected here between 
contending rights.

Burson highlights the problem for democratic theory and then election law. Tradeoffs need to 
be made, and values cannot be evaluated in isolation from one another. One task of a democratic 
theory and of election law is to effect and define the tradeoffs. It is to decide who gets to 
participate or have a voice in what and for what purposes. It is to decide what it means to have 
free and fair elections viewed in the context of the rights of others to advocate their positions. 
It is the tradeoff or relationship between the use of one’s economic resources and how they are 
converted into political influence.

Election Law and Democracy

Democracy is about values, but it is also about a set of institutions and practices that enable 
democratic values. For Dahl, each of the five criteria that he articulates comes with specific 
institutions that must be in operation (Dahl, 1989, 222). To achieve voting equality, Dahl stipulates 
that there needs to be elected officials and free and fair elections. Enlightened understanding 
requires freedom of expression, alternative information, and associational autonomy. Dahl’s list 
of institutions run the range from a free press, voting systems, and elected officials to rights to 
run for office. Dahl’s list is not exhaustive and, in many ways, what he considers to be institutions 
is strange. Saying a “right to run for office” is an institution is odd. Perhaps the right to run 
for office is a value effected be it primary or secondary effected to controlling the agenda 
or securing effective participation. Or perhaps something like the right to run for office is a 
measure or part of an index that measures inclusion or participation. This is where election law 
comes in.
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Election law are the rules that enable values for a regime to be called a democracy. Election 
law is the connective tissue, so to speak, linking values and theories to institutions. Election laws 
are the rules that tell us how the game of democracy is played. It is the job of policy-makers and 
the courts to create rules for democracy and define the tradeoffs that must be made. Ultimately, 
though, the people are the judge of how well the institutions work.

What specific clauses or rules of election law best promote democracy? Empirically, one can 
partially test this question. The Comparative Constitutions Project has examined and classified 
constitutional clauses for all states of the world, producing 665 variables. Among those clauses 
are many that address election law type issues, such as the right to vote, rights of political parties, 
protection for free elections, and many other types of provisions generally associated with 
democracies. This database has been merged with the most recent Freedom House classification 
of regimes. National data on all these clauses allows for empirical testing: What specific type of 
constitutional clauses regarding election law issues promote or enable democracy? Being able 
to examine this question from an empirical political science perspective would enhance legal 
research into how election laws impact democracy and, perhaps, affect campaigns and elections 
and influence political participation, among other things.

In order to perform this empirical testing, three tasks were performed. First, Freedom House 
classifies states across the world as free, partially free, and not free. States designated as “free” could 
be considered as a form of a democracy. The most recent Freedom House regime classification 
was merged with the Comparative Constitutions Project data set. Second, since democracies are 
associated with rights, regimes classification was examined in conjunction with the number of 
rights found in a state’s constitution. Third, for each of Dahl’s five values, a specific variable from 
the Comparative Constitutions Project was used to operationalize it. Thus, voting equality was 
tested with whether there was a constitutional clause guaranteeing free elections (variable 445); 
effective participation with whether there was a clause providing for universal franchise (variable 
430); enlightened understanding with a clause protecting freedom of expression (variable 611); 
control of the agenda with whether the people had a right to vote for the chief executive of the 
country (variable 89, answer number 2); and inclusion with whether the constitution provided 
for a right to form political parties (variable 414). It is possible that other variables might also be 
good or better ones to operationalize Dahl’s variables. However, for the purposes of this initial 
study, these are the five that were selected. It is also possible that constitutional clauses are not an 
adequate way to measure constitutional values or criteria.

Examination of these constitutional clauses addressing election issues in relation to regime 
classification is suggestive of the type of research that could or should be done to see which 
types of provisions best promote democracies. Of course, what this database does not include 
are sub-constitutional election laws or statutes that are important to the regulation of campaigns 
and elections. Given these limitations, what do we know?

First, Table 2.1 averages out the number of rights per regime type. Surprisingly, partially free 
and not free regimes have on average more rights than free states.

Table 2.1  Average Number of Rights per Regime Type

Free 47.11
Partially Free 56.05
Not Free 48.06

Source: Comparative Constitutions Project (2016, April 8). Constitution rankings. Retrieved 
May 13, 2019, from http://com para tive cons titu tion sproject .org /ccp -rankings/.

http://comparativeconstitutionsproject.org
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This point is reinforced when correlating the number of rights with the PR Freedom House 
regime ranking produces a r2 of 0.025. While somewhat confusing because the Freedom House 
scale indicates countries are less free the higher their number on a scale of one to seven, the r2 
is essentially flat (or correcting for coding errors, it is really -0.025). Similarly, the correlation 
between the CL ranking and number of rights listed in a constitution is 0.028 (-0.028), again 
essentially flat. Third, doing a correlation between how a state is ranked as free, partially free, and 
not free and the number of rights listed in the constitution produces a 0.05 (-0.05) r2. Finally, 
in a correlation between the number of rights listed in a constitution and the overall aggregate 
score (0–100, with a higher number being freer), the r2 is -0.03. Therefore, no matter how ana-
lyzed, there is no correlation between the number of rights prescribed in a state’s constitution 
and how free (democratic) it is.

Turning more specifically to election law type of clauses, consider three variables: 1) Does the 
constitution guarantee a universal right to vote?; 2) does the constitution guarantee a right for 
political parties to exist?; and 3) does the constitution guarantee free elections. Tables 2.2 and 2.3 
provide a breakdown, by regime type, of the number and then percentage of state constitutions 
that affirmatively provide for each of these protections.

Many of the constitutions are silent on issues such as voting or party rights and fair elec-
tions. Among democracies, the United States is one such example. For many regimes either 
constitutional court decisions or laws might address these topics. But, nonetheless, it is still 
interesting to note little connection between regime type and constitutional clauses on election 
matters generally connected to democracies. For example, when it comes to guarantees of free 
expression or elections, non-free states are more likely to provide for constitutional protec-
tions. In everything, partially and non-free states do better constitutionally than do free regimes 
across the board. More specifically, when regime type and Dahl’s criteria of equality, effective 
participation, and inclusion were tested with the chosen constitutional variables, the correla-
tions were -0.22, -0.04, and 0.01 respectively. Meaning that there is effectively no connection. 
(Enlightened understanding and control of agenda could not be correlated with regime type 
because an insufficient number of constitutional clauses specifically address these issues.)

A more complete or thorough analysis of constitutional clauses could and should be done. 
But looking simply at these five major ones speaks to the limits of formal constitutional clauses 
when it comes to promoting democracies or democratic elections. This is not refutation that 
election laws or rules are immaterial to promoting democracy – statutory provisions and con-

Table 2.2  Regime Type and Constitutional Clauses Promoting Democracy

Dahl’s Five Criteria

Effective 
Participation

Inclusion Voting 
Equality

Enlightened 
Understanding

Control 
Agenda

Regime Type Number Vote Parties Free Elections Express Elect Leader

Free 86 36 27 46 58 26
Partially Free 56 31 33 37 43 31
Not Free 49 25 21 35 35 23

Source: Freedom House (2018). Freedom in the world 2018. Retrieved May 13, 2019 from https://
freedomhouse .org /report /freedom -world -2018 -table -country -scores.

https://freedomhouse.org
https://freedomhouse.org
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stitutional court decisions do perhaps matter. But one needs also to understand the extent to 
which constitutional clauses, constitutional court decisions, and election laws are substantively 
followed and why, and not look simply to formalism to determine how election laws are con-
nected to democracy. As noted earlier, there may be other economic, political, and social pre- or 
co-requisites working in conjunction with election law rules that impact, influence, or link all 
of them to democracy.

Conclusion

Presumably, election laws matter both in terms of how campaigns and elections are run, both 
also in terms of the type of political regimes that they produce. This chapter has focused mainly 
on how constitutional clauses regarding election law advance democracy. The results suggest 
that mere constitutional clauses alone are not strongly determinative of what constitutes a 
democratic regime. This is not to say that constitutions have no impact on democracy, but clearly 
more research is needed to explore the way election laws promote specific regimes, including 
democracy. The results here suggest, perhaps, inadequacies in how or what democracies are and 
which states should be so classified, how to operationalize democracy from a constitutional 
perspective, and the need to examine the impact of constitutional court, statutory provisions, 
and political culture or other values when it comes to explaining how and whether campaigns 
and elections promote democracy.

Note

1 See also: Peter Bachrach, The Theory of Democratic Elitism: A Critique (Boston: Little, Brown & Company, 
1967) for criticism of this democratic revisionism or elite-driven model of politics.

References

Abramson, J. B., Arterton, F. C., & Orren, G. R. (1990). The electronic commonwealth: The impact of new media 
technologies on democratic politics. New York: Basic Books.

Adagbabiri, M. (2015). Constitutionalism and democracy: A critical perspective. International Journal of 
Humanities and Social Science, 5(12), 108–114. Retrieved from http://www .ijhssnet .com /journals /Vol 
_5 _No _12 _December _2015 /13 .pdf

Table 2.3  Regime Type and Constitutional Clauses Promoting Democracy: Percentages

Dahl’s Five Criteria

Effective 
Participation

Inclusion Voting 
Equality

Enlightened 
Understanding

Control 
Agenda

Regime Type Number Vote Parties Free Elections Express Elect Leader

Free 86 41.90% 31.40% 53.50% 58.10% 30.20%
Partially Free 56 55.40% 58.90% 66.10% 76.80% 55.40%
Not Free 49 51% 42.90% 71.40% 71.40% 46.90%

Source: Freedom House (2018). Freedom in the world 2018. Retrieved May 13, 2019 from https://
freedomhouse .org /report /freedom -world -2018 -table -country -scores.

http://www.ijhssnet.com
http://www.ijhssnet.com
https://freedomhouse.org
https://freedomhouse.org


David Schultz 

16

Alexander, L. (2007). Constitutionalism and democracy: Understanding the relation. Legal Studies Research 
Paper Series. Research paper No. 07–121.

Ashcraft, R. (1986). Revolutionary politics and Locke's Two Treatises of Government. Princeton, NJ: Princeton 
University Press.

Bachrach, P., & Baratz, M. S. (1962). Two faces of power. American Political Science Review, 56(4), 947–952. 
doi: 10.2307/1952796

Bentham, J. (1948). An introduction to the principles of morals and legislation. New York: Hafner Publishing.
Bodin, J. (2003). On sovereignty: Four chapters from the six books of the commonwealth (trans. J. Franklin). New 

York: Cambridge University Press.
Burson v. Freeman. (1992). 504 U.S. 191.
Ceaser, J. W. (1993). Reconstructing political science. In S. L. Elkin & K. E. Soltan (Eds.), A new 

constitutionalism: Designing political institutions for a good society. Chicago, IL: University of Chicago Press.
Dahl, R. A. (1956). A preface to democracy theory. Chicago, IL: University of Chicago Press.
Dahl, R. A. (1971). Polyarchy: Participation and opposition. New Haven, CT: Yale University Press.
Dahl, R. A. (1976). Democracy in the United States: Promise and performance. New Haven: Yale University Press.
Dahl, R. A. (1989). Democracy and its critics. New Haven, CT: Yale University Press.
Dahl, R. A., & Tufte, E. R. (1973). Size and democracy. Stanford, CA: Stanford University Press.
De Ruggiero, G. (1959). The history of European liberalism. Boston, MA: Beacon Press.
De Tocqueville, A. (1988). Democracy in America (trans. G. Lawrence). New York: Perennial Library.
Dworkin, R. (1978). Taking rights seriously. Cambridge, MA: Harvard University Press.
Dworkin, R. (1995). Constitutionalism and democracy: Political theory and the American Constitution. 

The European Journal of Philosophy, 3(1), 2–11. Retrieved from http://www .jstor .org /stable /194230
Dyzenhaus, D. (2006). The constitution of law: Legality in a time of emergency. New York: Cambridge University 

Press.
Freedom House. (2018). Freedom in the world 2018. Retrieved May 13, 2019 from https://freedomhouse 

.org /report /freedom -world -2018 -table -country -scores
Goldstein, L. J., & Schultz, D. (2015). Conceptual tension: Essays on kinship, politics, and individualism. Lanham, 

MD: Lexington Books.
Habermas, J. (1991). The structural transformation of the public sphere: An inquiry into a category of bourgeois society. 

Cambridge, MA: MIT Press.
Habermas, J. (2001). Constitutional democracy: A paradoxical union of contradictory principles? Political 

Theory, 29(6), 766–781. doi: 10.1177/0090591701029006002
Halèvy, E. (1955). The growth of philosophic radicalism. Boston, MA: The Beacon Press.
Hamilton, A., Madison, J., & Jay, J. (1937). The federalist. New York: Modern Library.
Huntington, S. P. (1956). Civilian control and the constitution. American Political Science Review, 50(3), 

676–699. doi: 10.2307/1951551
Huntington, S. P. (1984). Will more countries become democratic? Political Science Review, 99(2), 193–199. 

doi: 10.2307/2150402
Huntington, S. P. (1991). The third wave: Democratization in the late twentieth century. Norman, OK: University 

of Oklahoma Press.
Kant, I. (1969). Foundations of the metaphysics of morals (trans. L. W. Beck). Indianapolis, IN: Bobbs-Merrill 

Publishing.
Kant, I. (1978). Foundation of the metaphysics of morals. In R. P. Wolff (Ed.), Indianapolis, IN: Bobbs-

Merrill Publishing.
Kant, I. (1991). The metaphysics of morals (trans. M. J. Gregor). Cambridge: Cambridge University Press.
Kendall, W. (1965). John Locke and the doctrine of majority-rule. Urbana, IL: University of Illinois Press.
Lipset, S. M. (1959). Some social requisites of democracy: Economic development and political legitimacy. 

The American Political Science Review, 53(1), 69–105. Retrieved from https://scholar .harvard .edu /files /
levitsky /files /lipset _1959 .pdf

Lipset, S. M. (1960). Political man: The social basis of politics. Garden City; NY: Anchor Books.
Locke, J. (1996). Two treatises of government. New York: Cambridge University Press.
Marshall, J. (2006). John Locke, toleration and early enlightenment culture. New York: Cambridge University 

Press.
McHugh, J. T. (2002). Comparative constitutional traditions. New York: Peter Lang Publishing.
Mill, J. S. (1951). Representative government in utilitarianism, liberty, and representative government. New York: E.P. 

Dutton & Company, Inc.
Mills, C. W. (1999). The racial contract. Ithaca, NY: Cornell University Press.

http://dx.doi.org/10.2307/1952796
http://www.jstor.org
https://freedomhouse.org
https://freedomhouse.org
http://dx.doi.org/10.1177/0090591701029006002
http://dx.doi.org/10.2307/1951551
http://dx.doi.org/10.2307/2150402
https://scholar.harvard.edu
https://scholar.harvard.edu


Democratic Theory and Election Law 

17

Montesquieu, B. D. (1949). The spirit of the laws (trans. T. Nugent). New York: Hafner Press.
Montesquieu, B. D. (1973). Persian letters. New York: Penguin.
Needler, M. C. (1968). Political development and socioeconomic development: The case of Latin America. 

The American Political Science Review, 62(3), 889–897. doi: 10.2307/1953438
Neubauer, D. E. (1967). Some conditions of democracy. The American Political Science Review, 61(4), 1002–

1009. doi: 10.2307/1953402
Pateman, C. (1988). The sexual contract. Stanford, CA: Stanford University Press.
Pennock, J. R. (1979). Democratic political theory. Princeton, NJ: Princeton University Press.
Pennock, J. R., & Chapman, J. W. (1983). Liberal democracy. New York: New York University Press.
Putnam, R. (2001). Bowling alone, the collapse and revival of American community. New York: Simon & Schuster.
Putnam, R., Leonardi, R., & Nanetti, R. (1993). Making democracy work: Civic traditions in modern Italy. 

Princeton, NJ: Princeton University Press.
Rawls, J. (1971). A theory of justice. Cambridge, MA: Harvard University Press.
Rawls, J. (1993). Political liberalism. New York: Columbia University Press.
Rawls, J. (2007). Lectures on the history of political philosophy. Cambridge, MA: Belknap Press.
Rosenstone, S. J., & Hansen, J. M. (2002). Mobilization, participation, and democracy in America. New York: 

Pearson.
Rousseau, J. J. (1977). The social contract. New York: Penguin.
Sartori, G. S. (1987). The theory of democracy revisited, 2 volumes. Chatham, NJ: Chatham House Publishers.
Schattschneider, E. E. (1960). The semi-sovereign people. New York: Holt, Rinehart & Winston.
Schultz, D. (1990). Hegel’s constitutionalism. 4 COMMONWEALTH, 26, 26–38.
Schultz, D. (2008). Democracy on trial: Terrorism, crime, and national security policy in a post 9–11 world. 

Golden Gate Law Review, 38. Retrieved from http://works .bepress .com /david _schultz /11/
Schultz, D. A. (2019a). Democracy and constitutional law: A preliminary political science perspective. 

Forthcoming in B. Kantaria (Ed.), Constitutionalism: Achievements and challenges. Tbilisi, Georgia: Caucasus 
International University.

Schultz, D. A. (2019b). Reflections on the prospects for democracy in Africa and on the impediments to 
that happening. Forthcoming Development Management.

Schumpeter, J. (2015). Capitalism, socialism and democracy. New York: Routledge.
Thompson, D. F. (1979). John Stuart Mill and representative government. Princeton, NJ: Princeton University 

Press.
Verba, S., & Norman, H. N. (1972). Participation in America: Political democracy and social equality. New York: 

Harper & Row.

http://dx.doi.org/10.2307/1953438
http://dx.doi.org/10.2307/1953402
http://works.bepress.com


18

Introduction: Representative Government and 
Elections in the Twenty-First Century

The study of elections, democracy, and representative government is characterized by tension 
and contradiction among values and aspirations that would seem to be complimentary. But, in 
fact, they frequently clash with or at least constrain one another. On the one hand, we aspire 
to conduct free and fair elections that provide voters with meaningful choices on election day. 
On the other, to ensure the “fair and effective representation” (Reynolds v. Sims, 1964) of more 
than just a majority of a society’s voters, interests, and constituencies, we must place constraints 
on the workings of elections, so that they generate governments that are truly representative of 
a society’s diversity and responsive to the popular will. Accordingly, what might seem to be as 
simple and straightforward a notion as what Lincoln described at Gettysburg as “government of 
the people, by the people, for the people” becomes remarkably complex and contentious.

It is difficult to ascertain “the will of the people” from election results because there are 
countless formulas used to count votes and allocate them into legislative seats (Gallagher, 1992). 
Each bears an implicit or even explicit algorithmic bias that can alter the outcome or, at least, 
the “meaning” of an election. For example, votes may be channeled to a binary outcome if they 
are cast in a simple referendum. They also may be cast in a detailed rank-ordering in an election 
using the single transferable vote. A territory may be divided up into election districts or serve 
simply as one large constituency. Each district may be represented by only one legislator or a 
slate of legislators. Depending on the purpose of the vote, the number of choices, how the votes 
are aggregated and translated into legislative seats, and the manner in which votes are counted, 
“the will of the people” can change drastically.

Scholars continue to debate which electoral system is the fairest, most accurate, or simply 
the best means of choosing a government (Amy, 2002). Regardless of the evidence collected in 
support of one system or another, if critics believe that their interests would be better served 
under another electoral arrangement, they will allege that the system is a “gerrymander” insofar 
as it favors some interests at the expense of others. Accordingly, scholars continue to debate what 
fair representation should entail for majorities and minorities. Even if a legislature is a perfect 
microcosm of the society that elected it, minority groups may still feel aggrieved if they have 
no say in governing.
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Representative Government and Elections

These issues address the nature of representation and representative government and 
comprise the principal part of this chapter. In the conclusion, I turn to discuss how changes 
in the context in which elections are conducted affect our understanding of democracy and 
representation. These changes have resulted from technological advances, legal reforms, and, 
paradoxically, the democratization of politics and political power. Since the early twentieth 
century, American democracy has undergone an inexorable shift towards decentralization of 
control over elections and governmental processes (Rauch, 2016; Rauch & La Raza, 2019). 
What began as a movement to combat corruption and make government more transparent and 
responsive to the people has resulted in the exact opposite. Rauch argues that government is 
now more distant from and less responsive to the people and that political power is more private 
and less accountable (DeMuth, 2019).

At a minimum, in the United States, the role and power of political parties – without 
which, E. E. Schattschneider said, democracy is “unthinkable” (2003, 1) – have been 
diminished (Rauch, 2016; Rauch & La Raza, 2019; Issacharoff, 2017). But this is not simply 
an American phenomenon. In his study of western democracies, Peter Mair lamented that, 
over the 60-year period from 1950–2010, election turnout had fallen, party membership 
had fallen, elections had become more volatile, and parties had less control over nominations 
and campaign spending. Democracy, said Mair, had been “refined to downgrade its popular 
component” (Mair, 2013, 12). Across the western democracies, Mair said, “the shift from 
popular to constitutional democracy and the concomitant downgrading of politics and 
electoral processes” were the result of the same dismantling of the political parties that Rauch 
(2016) describes.

Paradoxically, the changes that embodied a democratization of political power away from 
political parties have been accompanied by what scholars refer to as backsliding away from 
democracy towards authoritarianism and populism (Mounk, 2018; Luce, 2017). Scholars from 
around the world continue to publish worried analyses about the fragile state of democracy 
(Diamond, 2019; Freedom House, 2019). Political power has become more privatized and, as 
a result, democracy and elections seem to matter less. With this as background, I begin with a 
review of the concepts of representation and representative government to get a better sense 
of “what democracy is and is not” (Schmitter & Karl, 1991) in order to create a framework for 
ongoing analysis of elections and representation in the twenty-first century.

Basics of Representation and Representative Government

The notion of democratic representation is so complex that it took Hanna Pitkin some 300 
pages to parse. Near the end of her seminal work The Concept of Representation (Pitkin, 1972), she 
threw her hands up in resignation and said:

Perhaps representation in politics is only a fiction, a myth forming part of the folklore of 
our society. Or, perhaps representation must be redefined to fit our politics; perhaps we 
must simply accept the fact that what we have been calling representative government 
is in reality just party competition for office.

(Pitkin, 1972, 221)

Pitkin (1972) offers this thought in a final chapter in which she concludes that the concept of 
representation “is a continuous tension between ideal and achievement” (p. 240). Though she had 
dedicated the book to developing a taxonomy of the numerous dimensions of representation, in 
the end, the taxonomy did not enable her to set forth a simple, clear definition.
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The fundamental challenge, she noted, was that the representative relationship between a 
principal and an agent takes two forms that are not complementary. According to Pitkin (1972), 
the fundamental question was: “Should (must) a representative do what his constituents want, 
and be bound by mandates or instructions from them; or should (must) he be free to act as seems 
best to him in pursuit of their welfare?” (p. 145).

Pitkin’s dichotomy offers a simple, ideal vision upon which to expand analysis. The mandate 
vision of representation resonates with sending one’s attorney to do one’s bidding or defend 
one’s interests or desires. The independence vision allows the representative more leeway, perhaps 
even to sacrifice some of the principal’s desires in order to protect his or her interests. In the 
mandate case, the representative’s goal is to pursue what the agent wants; with independence, the 
representative can pursue what the agent needs.

The simplicity of this dichotomy disappears once a representative is selected by a plural 
constituency. Unless the constituents are unanimous, the representative will not be able to say 
for sure what the constituents’ desires and needs are. On the one hand, the representative could 
speak only on behalf of the majority. This would leave the minority with no representation 
(unless it can be argued that other representatives speak virtually for those constituents). On the 
other hand, if the representative speaks for all constituents, then he or she operates inescapably in 
Pitkin’s independence mode. Under these circumstances, a representative may support or ignore 
any or all constituent desires in order to address all of their needs or, perhaps, a greater good.

These are unsurprising considerations: Legislators must play multifaceted roles (Pitkin, 1972, 
147). However, Pitkin’s analysis forces us to consider the purpose of elections and what the role 
should be of individual representatives, as well as of the government as a whole. In short, we 
must address what seems to be a simple question: What is the role and function of and what can 
one realistically expect from representative democracy? John Stuart Mill and Edmund Burke 
engaged in a vicarious debate about the answers to these questions.

In Considerations of Representative Government (Mill, 1861), John Stuart Mill argued that 
elections should produce a legislature that is a microcosm of the polity. He called for the 
enfranchisement of women, plural voting, and nationwide proportional representation to ensure 
that the government represented all aspects of British society. He insisted that “it is an essential 
part of democracy that minorities should be adequately represented. No real democracy, 
nothing but a false show of democracy, is possible without it” (Mill, VII). The more accurately 
the legislators represented all of the opinions in a nation, the better the government would 
perform (Mill, VIII). Accordingly, the legislature should be:

an arena in which not only the general opinion of the nation, but that of every section 
of it, and as far as possible of every eminent individual whom it contains, can produce 
itself in full light and challenge discussion; where every person in the country may 
count upon finding somebody who speaks his mind, as well or better than he could 
speak it himself – not to friends and partisans exclusively, but in the face of opponents, 
to be tested by adverse controversy; where those whose opinion is overruled, feel 
satisfied that it is heard, and set aside not by a mere act of will, but for what are 
thought superior reasons, and commend themselves as such to the representatives of 
the majority of the nation.

(Mill, V)

Despite the inclusive nature of his vision, Mill placed limits on the popular capacity to govern. 
Parliament was, said Mill, “radically unfit” for governing, despite its representative capacity. The 
proper role of a representative assembly was:
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to watch and control the government: to throw the light of publicity on its acts; 
to compel a full exposition and justification of all of them which one considers 
questionable; to censure them if found condemnable, and, if the men who compose 
the government abuse their trust, or fulfill it in a manner which conflicts with the 
deliberate sense of the nation, to expel them from office and either expressly or 
virtually appoint their successors.

(Mill, V)

He distinguished between the parliament and the government (that is, the prime minister’s 
cabinet and the executive branch). Parliament – the assembled representatives – would debate 
issues and inform and watch over the executive. But, at the end of the day, parliamentarians 
did not govern. They were elected to voice their constituents’ demands, but they could not 
guarantee their satisfaction. Governing instead took place in the cabinet.

For Mill, representative elections offer voters a chance to be heard and to return or remove 
a government, but little else. Voters choose among representatives and their parties to find the 
one or ones closest to their own opinions. Thus, the legislature would look like all of the people. 
The government would serve their collective interests. But it would not necessarily serve any 
of their particular desires.

In contrast, Edmund Burke saw himself (and all elected representatives) as an independent 
agent – a governor. Elections gave voters the opportunity to choose among the best potential 
governors of the nation. They were not agents of particular constituencies:

Parliament is not a Congress of Ambassadors from different and hostile interests; which 
interests each must maintain, as an Agent and Advocate, against other Agents and 
Advocates; but Parliament is a deliberative Assembly of one Nation, with one Interest, 
that of the whole; where, not local Purposes, not local Prejudices ought to guide, but 
the general Good, resulting from the general Reason of the whole. You chuse [sic] a 
Member indeed; but when you have chosen him, he is not Member of Bristol, but he 
is a Member of Parliament.

(Burke, 1774, 4.1.25)

In Burke’s vision, elections serve no representative purpose. Voters choose among candidates 
on the basis of who would be the best governors. In Mill’s vision, voters do choose actual 
representatives. But, in the end, Mill and Burke share the same vision of parliament: Its job is to 
govern in the nation’s best interest – not in the interest of discrete or local ones.

From Theory to Practice

Mill and Burke address the role of particular representatives and the role of a government. 
However, they leave open the questions concerning how representatives should be chosen 
and how the government should be constituted. Clearly, both entail elections. But there are 
numerous electoral formulae and elections can take place in one, large, national constituency, 
or in regional units such as states, provinces, etc. Insofar as combinations of different electoral 
formulae and different methods of national organization can generate radically different election 
results (and, therefore, different governments), we now are faced with two questions: 1) What 
constitutes fair representation? and 2) what constitutes effective representation?

The first addresses who should be elected. The second addresses how much and what kind of 
power elective representatives should have. The two emphases exist in tension.
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This was manifest in in an early attempt by the US Supreme Court to set forth a vision of 
a fair democratic process in Reynolds v. Sims (1964). Speaking for the court, Chief Justice Earl 
Warren asserted that all voters must be treated equally. Therefore, they are entitled to have their 
votes all count the same.

Legislators represent people, not trees or acres. Legislators are elected by voters, not 
farms or cities or economic interests. As long as ours is a representative form of 
government, and our legislatures are those instruments of government elected directly 
by and directly representative of the people, the right to elect legislators in a free and 
unimpaired fashion is a bedrock of our political system…if a State should provide that 
the votes of citizens in one part of the State should be given two times, or five times, 
or 10 times the weight of votes of citizens in another part of the State, it could hardly 
be contended that the right to vote of those residing in the disfavored areas had not 
been effectively diluted.

(Reynolds v. Sims, p. 562. Emphasis added.)

Yet this attempt to connect voter equality with fair representation for democracy served only to 
muddy the waters. This is clear in his shift from a discussion of equally weighted votes to equally 
influential voters.

Full and effective participation by all citizens in state government requires, therefore, 
that each citizen have an equally effective voice in the election of members of his state 
legislature. Modern and viable state government needs, and the Constitution demands, 
no less. Logically, in a society ostensibly grounded on representative government, it 
would seem reasonable that a majority of the people of a State could elect a majority 
of that State’s legislators…With respect to the allocation of legislative representation, 
all voters, as citizens of a State, stand in the same relation regardless of where they 
live. Any suggested criteria for the differentiation of citizens are insufficient to justify 
any discrimination, as to the weight of their votes, unless relevant to the permissible 
purposes of legislative apportionment. Since the achieving of fair and effective 
representation for all citizens is concededly the basic aim of legislative apportionment, 
we conclude that the Equal Protection Clause guarantees the opportunity for equal 
participation by all voters in the election of state legislators.

(p. 565–6)

In this passage, Warren conflates elements of representation theory and democracy that do not 
always complement one another. Equality of individual voting power and majority rule are 
basic components of democratic theory. But, without more, they can work to the detriment of 
effective representation for voters or groups that are not part of the governing majority.

In contrast, the Supreme Court of Canada offered a more nuanced view of representation 
and democracy some 27 years later in Ref. Re Prov. Electoral Boundaries (Sask.) ([1991] 2 SCR 
158). There, the court stated:

the purpose of the right to vote enshrined in s. 3  of the Charter  is not equality of 
voting power per se, but the right to “effective representation.” Ours is a representative 
democracy. Each citizen is entitled to be represented in government. Representation 
comprehends the idea of having a voice in the deliberations of government as well 
as the idea of the right to bring one’s grievances and concerns to the attention of 
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one’s government representative…; elected representatives function in two roles 
-- legislative and what has been termed the “ombudsman role.”…What are the 
conditions of effective representation? The first is relative parity of voting power…But 
parity of voting power, though of prime importance, is not the only factor to be 
taken into account in ensuring effective representation…Notwithstanding the fact 
that the value of a citizen’s vote should not be unduly diluted, it is a practical fact 
that effective representation often cannot be achieved without taking into account 
countervailing factors…Factors like geography, community history, community 
interests and minority representation may need to be taken into account to ensure that 
our legislative assemblies effectively represent the diversity of our social mosaic. These 
are but examples of considerations which may justify departure from absolute voter 
parity in the pursuit of more effective representation; the list is not closed.

(p. 183–4)

While the Canadian court offered a clearer acknowledgment of the complexities of 
representation, it did not address the rights of minorities. How to balance voter parity, majority 
rule, and effective representation for all?

James Madison offered a practical answer to this in Federalist 10. He called for a large, extended 
republic that would ensure the representation of a multitude of interests. This would protect all 
minority groups by weakening and destabilizing majorities:

Extend the sphere [of government], and you take in a greater variety of parties and 
interests; you make it less probable that a majority of the whole will have a common 
motive to invade the rights of other citizens; or if such a common motive exists, it will 
be more difficult for all who feel it to discover their own strength, and to act in unison 
with each other.

(Congress .go v, n.d.)

In a diverse society, Madison envisioned that no one group or coalition of groups would be able 
to govern for very long. As a result, he assumed that groups would alternate in power and, in 
the long run, all groups would be represented and have a share of governing authority (thereby 
rendering their fair representation effective).

He advocated what Arend Lijphart called the “consensus” model of democracy (2012). It is 
premised on the belief that representative democracy entails more than fair representation or 
majority rule. Instead, it assumes that “all who are affected by a decision should have the chance 
to participate in making that decision either directly or through chosen representatives” (2012, 
30). To this end, there are numerous mechanisms that can enhance the capacity of minorities 
either to check or join a governing majority. Systems of proportional representation (see below) 
will enhance the likelihood that a legislature will be as diverse as Mill and Madison envision. 
Dispersing governmental power across branches of government that can check one another will 
also enhance the likelihood that minorities can check a majority (Lijphart, 2012, 30–45). But, 
regardless of the systemic features that are designed to ensure minority representation, it still may 
be the case that some groups are either so small or have such a “discrete and insular” (Ely, 1980) 
agenda that they are never able to join a governing coalition. In such circumstances, the electoral 
process would be “locked up” (Issacharoff & Pildes, 1998) by a majority and minority electoral 
success would lead to nothing more than “token” representation.

Lani Guinier (1991) addressed this in her criticism of the manner in which the United States 
implemented the Voting Rights Act of 1965 (42 USC 1973) to ensure minority representation 
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in state legislatures and the US Congress. The principal mechanism for protecting minority 
representation in the United States has been the use of specially-designed election districts in 
which members of a minority group comprise a majority (or, at least, a critical proportion) 
of the voting population. In other nations, systems of proportional representation achieve the 
same ends.

The election of minority representatives is necessary for democracy. But it is not sufficient 
because it ignores the need to broaden “the base of participation and fundamentally reforming 
the substance of political decisions” (Guinier, 1991, 1080). Thus, she contended, mere represen-
tation “may not necessarily result in more responsive government” (p. 1080) because the elec-
toral success of minority legislators does not necessarily enhance the fortunes or the quality of 
elections of their constituents (p. 1134). To ensure that minorities can participate meaningfully, 
they must be given additional power that enables them to affect or even occasionally control the 
process of government. There is no uncontroversial way to achieve this aim because it creates 
the possibility of minority rule – in addition to minority representation.

Allocating Power and Allocating Votes

The allocation of fair and effective representation is based on two considerations: To whom 
is power allocated and by what formula? In some nations, such as Israel, elections are held in 
one, national electoral district and governing power is, therefore, allocated from one, national 
constituency. In federal nations, power is allocated among multiple electoral “districts” such as 
states, provinces, or other subnational regions. Unless these subnational districts are equal in size, 
no representational formula – by which votes are translated into seats – will produce truly fair 
results. For voters in some regions will have relatively more voting power per capita than others 
(cf. Toplak, 2008).

Systems such as this manifest what Richard Katz refers to as “mandated” or “tolerated” 
malapportionment (1998, 250) because, invariably, smaller states are overrepresented in the 
federal legislature. While the practice of overrepresenting small states can produce counter-
majoritarian election results and legislative practices, it is common throughout the world in 
federal systems.1 In such nations, smaller states (in Canada and Spain they are called provinces; 
in Germany, they are Länder; in the European Parliament, they are the nations themselves) 
are frequently overrepresented in national legislatures and have much more voting power per 
capita than larger ones. In the US, Wyoming voters have much more per capita voting power 
than Californians. Belgians punch above their electoral weight in the EU when compared 
to Germans. In Canada, residents of Nunavut have much more voting power per capita than 
Ontarians (Rush, 2007, 2019).

These disparities in voting power are set by constitutional rule. In Australia, all states have 12 
senators regardless of their populations (Senate – Parliament of Australia, n.d.). In the Canadian 
Parliament, seats are allocated among provinces via an “electoral quotient.” Yet, the function of 
that formula is qualified by “grandfather clauses” that state, for example, that no province will 
have fewer seats in the House of Commons than it has in the Senate. Also, no province will have 
fewer seats than it had in 1985 (Elections Canada, n.d.). In Spain, all provinces are guaranteed 
two seats in the Congress of Deputies (Election Resources on the Internet, n.d.).

The justification for and function of such systems echoes Guinier’s concerns about the fate 
of minority groups and their capacity to have more than token representation in legislative 
bodies, as well as Lijphart’s support for the consensus model of democracy. But, in some cases, 
this can produce winners of elections with fewer votes than the opposition. Perhaps the best 
recent example of this was in the US Electoral College. In the US presidential elections of 2000 
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and 2016, the winning Republican candidates were elected because they won a majority of the 
Electoral College vote, despite receiving a minority of the popular vote. These perverse election 
results were due to the fact that votes in the Electoral College are based on the allocation of 
power (and small states’ disproportionate representation) in the House of Representatives and 
Senate (US Census Bureau; Klein, 2018).

Allocating Votes: Electoral System Design and Algorithmic Bias

The allocation of seats to provinces or political parties in a legislature is determined by a 
mathematical formula. No matter how carefully such electoral formulae are designed, at some 
point, someone will benefit from them disproportionally and others will suffer (Katz, 1998). 
Apportionment formulae compare in their impact to the electoral formulae by which pro-
portional representation systems convert votes into legislative seats (Farrell, 2011). Variations 
in how electoral formulae convert votes into seats can have fatal impacts on the fates of par-
ticular candidates or political parties. The following examples (adapted from Farrell, 2011) 
demonstrate this.

In a hypothetical election with 100,000 votes (see Table 3.1), five political parties contest 
ten seats. In this first example, we use the “largest remainder” method of allocating seats. If we 
assume, for simplicity’s sake that one seat “costs” 10,000 votes (100,000 voters/ten seats), the 
results of the election will be as follows. Each party will gain one seat for each whole multiple 
of 10,000 votes it receives. Based on this, eight of ten seats will be allocated immediately. The 
remaining two seats will be awarded to the parties with the largest remainder of votes. This is 
known as the “largest remainder” method of seat allocation. 

In comparison, in the “Highest Average” method, vote totals for each party are divided by 
successively higher divisors. This process generates a table of “priority values,” as demonstrated 
in Table 3.2. Seats are allocated starting with the highest priority value and continuing on to the 

Table 3.1  Largest Remainder Seat Allocation Method

Party Votes First Seat 
Allocation

Remaining 
Votes

Second Seat 
Allocation

Final 
Seat Total

% of Vote to 
% of Seats

Republican 38,000 3 8,000 1 4 38%/40%
Democratic 23,000 2 3,000 0 2 23%/20%
Reform 21,000 2 1,000 0 2 21%/20%
Green 12,000 1 2,000 0 1 12%/10%
Moll 6,000 0 6,000 1 1 6%/10%

Table 3.2  Highest Average Seat Allocation Method

Party Votes 1 2 3 4

Republican 38,000 38,000 (1) 19,000 (4) 12,666.67 (5) 9,500 (10)
Democratic 23,000 23,000 (2) 11,500 (7) 7,666.67 (9) 5,750
Reform 21,000 21,000 (3) 10,500 (8) 7,000 5,250
Green 12,000 12,000 (6) 6,000 4,000 3,000
Moll 6,000 6,000 3,000 2,000 1,500
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second, third, fourth highest, etc. until all seats are filled. Thus, in this example, the Republicans 
receive the first seat, the Democrats receive the second, and so forth.

The difference between the two methods is clear in the fate of the Moll party. It receives 
one seat using the largest remainder method. However, it remains without representation 
in the highest average system. This begs, but does not answer the question: Which formula 
is fairer?

The formulae in both methods can vary significantly. In some countries, the divisors are not 
consecutive. In others, they are not integers. For example, the formula to apportion seats in the 
US House of Representatives uses the following divisor:

 Ö -( )( )n n 1  

The simplicity of these formulae belies any suggestion that there is a conscious partisan bias built 
into them. Yet, it is clear that they have different impacts. As the fate of the Moll party indicates, 
different formulae can generate different election results from the same vote totals or different 
apportionment of legislative seats.

Of course, electoral systems can be manipulated to disadvantage any group of voters. In the 
United States, the sordid history of redrawing election district lines to favor one party or the 
other has produced a catalog of bizarrely-shaped electoral districts (Griffith, 2018). In countries 
that use proportional representation, it is possible to manipulate electoral competition and 
deny representation to particular groups simply by altering the number of seats in an election 
district (Rae, 1995). If a party consistently polls 20% of the vote, it can be denied representation 
if there are only three seats in the district. Similarly, if a nation uses single-member electoral 
districts or has a unitary executive, minority groups will always be at a disadvantage (Holder v. 
Hall, 1994).

In sum, there is no such thing as a perfectly fair or bias-free means of converting votes into 
representative seats in a legislature. Electoral formulae – like any other algorithm – inevitably and 
inescapably manifest intentional or unintentional bias. In some cases, such as Katz’s mandated 
malapportionment, the bias is consciously built into a system to protect minorities, regions, 
etc. In others, the bias may be due to nothing more than the shifting preferences of voters 
among candidates and parties and the extent to which every electoral system must have some 
threshold of representation based on the number of seats and the allocation formula. Insofar as 
electoral formula bias is inescapable, there can be no unassailable definition of what constitutes 
“fair” representation. Perhaps, as Pitkin suggested, representative government really is just “party 
competition for office” (Pitkin, 1972, 221). If so, then we are left to consider whether the 
electoral marketplace promotes fair competition.

Representation and the Political Marketplace

In general, scholars have compared free and fair elections that offer voters meaningful 
choices among distinct candidates to an economic market that is free of monopolies, artifi-
cial barriers to entry, etc. (Issacharoff & Pildes, 1997). In the same way that there is no real 
choice in an economic market controlled by a monopoly or other form of cartel, there is 
no real democratic choice in elections if voters’ choices are limited unfairly or their votes 
are rendered meaningless by electoral formulae. If the electoral marketplace is free of col-
lusion, corruption, monopoly, barriers to entry, etc., then democratic elections can generate 
legitimate, meaningful representative outcomes. However, what constitutes a free electoral 
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marketplace? Bauer (2017) suggests that a free electoral market would be comprised at least 
of the following:

·· No artificial restrictions on the quality of candidates, meaning candidates who answer the 
requirements of a diverse and informed debate and from among whom would emerge 
capable public officials (openness to entry);

·· Fair opportunity for adequate campaign funding, reflected in a reasonable expectation that, 
in some relation to candidates’ message and the quality of their campaign, candidates can 
raise what they need to compete but would not be overwhelmed by fundraising pressures 
(efficiency and openness to entry);

·· Flexibility within the system to allow for competition among candidates, parties, 
consultants, and others to experiment with and develop effective avenues for voter contact 
and persuasion (efficiency and innovation); and

·· Sufficient availability of information about the candidates, parties, and other actors to allow 
voters to understand who is standing for or against which policies or positions, which is an 
objective consistent with the desire most candidates have to “control” the communication 
of their message, so that they have some prospect of defining for the voter what they stand 
for (Bauer, 2017, 895–6).

To ensure that these conditions are met, government must oversee the political marketplace to 
keep it operating smoothly.

Scholars and courts have struggled to identify an ideal balance between enabling a government 
to administer a fair, open, and orderly political marketplace, while simultaneously ensuring that 
those who control the government do not surreptitiously give themselves an unfair advantage. 
The US Supreme Court articulated the complexity of maintaining this balance in Anderson v. 
Celebrezze (1983):

It is to be expected that a voter hopes to find on the ballot a candidate who comes 
near to reflecting his policy preferences on contemporary issues. The right to vote is 
heavily burdened if that vote may be cast only for major-party candidates at a time 
when other parties or other candidates are clamoring for a place on the ballot. The 
exclusion of candidates also burdens voters’ freedom of association, because an election 
campaign is an effective platform for the expression of views on the issues of the day, 
and a candidate serves as a rallying point for like-minded citizens.

(p. 787–8)

On the other hand, there is such a thing as too much choice or a marketplace that is so “free” 
that it is chaotic and confusing. As the court noted:

We have recognized that, as a practical matter, there must be a substantial regulation of 
elections if they are to be fair and honest and if some sort of order, rather than chaos, 
is to accompany the democratic processes. To achieve these necessary objectives, States 
have enacted comprehensive and sometimes complex election codes. Each provision 
of these schemes, whether it governs the registration and qualifications of voters, the 
selection and eligibility of candidates, or the voting process itself, inevitably affects – 
at least to some degree – the individual’s right to vote and his right to associate with 
others for political ends.

(p. 788)
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Thus, “as a practical matter, there must be a substantial regulation of elections if they are to be 
fair and honest and if some sort of order, rather than chaos, is to accompany the democratic 
process” (p. 788).

Of course, if government has such power, it can also control competition and, therefore, 
render elections less meaningful and party competition meaningless. But what constitutes 
meaningful competition? The United States Supreme Court has addressed this question with 
regard to laws that limit candidate and party access to ballots. In Timmons v. Twin Cities Area New 
Party (1997), the court upheld a law banning candidates from being listed more than once on a 
ballot (even though they were endorsed by more than one party). While this rule was in place 
ostensibly to minimize voter confusion, the New Party contended that it was a clandestine 
move by the major parties to prevent minor parties from gaining support and, for all intents and 
purposes, entrenching a duopoly of Democrats and Republicans (Hasen, 1997). While this was a 
plausible argument, the court stated: “States certainly have an interest in protecting the integrity, 
fairness, and efficiency of their ballots and election processes as means for electing public 
officials. [Therefore a] state may prevent “frivolous or fraudulent candidacies” [and] states have 
an interest in preventing “misrepresentation” (Timmons, 364–365). But, one person’s prevention 
of frivolous candidates is another’s formation of a cartel and creation of barriers to entry.

In their study of European political parties, Katz and Mair (1995) described the evolution 
of “cartel” parties that, instead of competing for office, collude and become “agents of the 
state” and “employ resources of the state to ensure their own survival” (p. 5) while rendering 
competition for office a meaningless charade:

the state, which is invaded by the parties, and the rules of which are determined by 
the parties, becomes a fount of resources through which these parties not only help 
to ensure their own survival, but through which they can also enhance their capacity 
to resist challenges from newly mobilized alternatives. The state, in this sense, becomes 
an institutionalized structure of support, sustaining insiders while excluding outsiders. 
No longer simple brokers between civil society and the state, the parties now become 
absorbed by the state. From having first assumed the role of trustees, and then later of 
delegates, and then later again, in the heyday of the catch-all party, of entrepreneurs, 
parties have now become semi-state agencies.

(Katz & Mair, 1995, 16)

In addition to behaving as cartels, many European parties now have much smaller memberships 
(Scarrow & Gezgor, 2010; Biezen, Mair, & Poguntke, 2012). As a result, they “have all but 
abandoned any pretensions to being mass organizations” (van Biezen et al., 42).

Bawn et al. draw the same conclusions about political parties in the United States:

to posit that American politics is mainly organized by election-minded politicians, as 
the textbook view of American politics does, is to miss its essence. Organized combat 
among groups that aim to control policy-making is closer to the heart of the matter.

(Bawn et al., 2012, 591)

Echoing Katz and Mair, they argue, what remains of the once dominant political party 
organizations are:

coalitions of interest groups and activists seeking to capture and use government for 
their particular goals, which range from material self-interest to high-minded idealism. 



Representative Government and Elections 

29

The coalition of policy-demanding groups develops an agenda of mutually acceptable 
policies, insists on the nomination of candidates with a demonstrated commitment to 
its program, and works to elect these candidates to office.

(Katz & Mair, 1995, 571)

Faintly echoing Pitkin’s description of representation, Bawn et al. acknowledge that “electoral 
competition does constrain groupcentric parties to be somewhat responsive to citizen 
preferences, but they cede as little policy to voters as possible. Parties mainly push their own 
agendas and aim to get voters to go along” (p. 572).

These disheartening visions of the diminished role of political parties (without which, 
Schattschneider said, democracy is “unthinkable” (1942, 1) and elections is made only worse 
by the acknowledgement that the evolution of campaign spending laws now allows private 
interests to dominate campaign spending as never before. The absence of any real constraints 
on private independent electoral expenditures has amplified the chaotic aspect of elections and 
shifted the balance of power in the political universe. As the Bipartisan Policy Center (2019) 
reported, spending by private entities such as super PACS and other nonprofits accounted for 
only 48% of spending in federal elections in 2010, but it accounted for 78% in 2016 (p. 31). 
Similarly, European elections suffer the same threat posed by the power of private spending 
(OECD, 2016).

Regardless of whether one see parties as Bawn et al. or Katz and Mair described them, 
both models suggest that the parties and elected officials are less dependent on voters and 
elections than democratic theorists such as Pitkin, Mill, Burke, Madison, etc. would suggest or 
hope. To the extent that private interests exercise increasing control over political parties and 
dominate campaign spending, seeking to prevent Guinier’s token representation through a more 
meaningful electoral and legislative process would seem to matter less if, at the end of the day, 
power in a democracy has flowed to private unaccountable interests.

Conclusion: Representative Democracy in the Twenty-First Century

Democratic legitimacy still depends on, at least, the perception that elections generate 
governments that are representative of the people’s wishes, even if “the will of the people” 
depends on the formula by which their votes are counted and converted into legislative seats. 
If Pitkin’s “party competition for office” takes place in a free political market according to rules 
that voters and critics regard as fair, then, at least, a government can claim a legitimate power 
to rule, despite ongoing controversies about which electoral formula is the fairest. Twenty-first-
century scholars must now confront the fact that debates about representative government 
occur in a political universe where private power seems to be overtaking and rivaling the public 
power of government.

Note

1 For a count of federal nations, see, e.g., www .cs .mcgill .ca/ ~rwest /wikispeedia /wpcd /wp /l/
List_  of _co  untri  es _by  _syst  em _of  _gove  rn men  t .htm ; see also http://www .forumfed .org /countries/.
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Introduction

In this chapter, we provide an overview of the most common restrictions imposed by legislation 
on the right to vote, as well as on the right to stand as a candidate for election. Voting rights can 
be restricted on the basis of age, place of residence, citizenship, criminal conviction, bankruptcy, 
physical or mental disability, knowledge of a certain language, status as a member of the military, 
or for other reasons. Some of them may be viewed as legitimate and inevitable, while others may 
not. Some of them have been upheld by the highest national courts and international tribunals. 
Others have been declared inadmissible.

Restrictions on the Right to Vote

Minimum Age Requirements

Election to public office limits to those within a specified age range the right to cast a vote and 
the right to stand for election. A minimum age is always set for the voters, as well as for those 
who wish to be candidates. Only rarely is a maximum age specified.1

In some democracies, such as in Croatia and Slovenia, a person may vote or run for any 
office when he or she turns 18. In some other democracies, the voting age may be different 
from the age that must be attained before standing as a candidate. The argument here is that it 
takes someone with more maturity and experience to administer a public office than to vote 
for someone to administer that same office.2 The age that must be attained before a person may 
stand as a candidate usually rises with the importance of the office in question.3

The Council of Europe is striving to enforce an all-European standard according to which 
the minimum voting age would not exceed 18 years of age and the age required for running for 
a public office would not be higher than 25.4

The Residency Requirement

Many national or local laws around the globe require residents to live within the country or 
relevant jurisdiction for a certain amount of time before they qualify to vote or before they 
qualify to stand for election. Some democracies and government entities require voters to reside 
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Voting Rights and Limitations

in the jurisdiction for a week or two; in others, this residency requirement may be extended 
to several years. Governments usually contend that such long periods are needed to reduce the 
possibility of nonresidents temporarily invading the district and falsely swearing that they are 
residents. Another government argument is that residency-duration requirements further the 
goal of having “knowledgeable voters.” A long residency requirement provides some assurance 
that the new voter has become a member of the community and that, as such, has a common 
interest in all matters pertaining to its government and is therefore likely to exercise this right 
more responsibly.5 Constitutional and supreme courts, however, have often struck down lengthy 
residency requirements.

The United States Supreme Court, for instance, has effectively put an end to lengthy 
residency requirements with the Dunn v. Blumstein6 decision. The court annulled a Tennessee 
law requiring voters to reside in the state for a year before being allowed to vote. The court 
stressed that a 30-day residency requirement would be sufficient to give the government the 
possibility to check whether the new voter was a bona fide resident.7 In a subsequent case, Burns 
v. Fortson, the United States Supreme Court invalidated Georgia’s 50-day residency requirement 
and indicated that “the 50-day registration period approaches the outer constitutional limits in 
this area.’’8 Currently, US state residency requirements vary from zero to thirty-two days.9

In Europe, somewhat lengthier residency requirements are accepted. In its Code of Good 
Practice in Electoral Matters, adopted in October 2002, the Venice Commission states that a 
residence requirement may be imposed as a condition of voting, but that it should not exceed 
six months.10 In Northern Ireland, for instance, a period of three months’ residence is required 
before an elector is registered. The law’s intention in this case is to discourage residents in the 
Republic of Ireland moving across the border to vote in Northern Ireland elections.

In Montenegro, citizens are required to reside in the country for 24 months before being 
entitled to vote. The compliance of the Montenegrin law with the European standards has been 
evaluated by the Venice Commission (2005). In the commission’s opinion,

as far as international standards are concerned, a lesser requirement (say of 6 months) 
would surely fall within the state’s margin of appreciation. A limit of 12 months might 
also be acceptable at Strasbourg, depending on the reasons advanced for imposing the 
limit.

(Venice Commission, 2005, § 63)

The European Court of Human Rights addressed the residency issue in the 2005 Py v. France11 
decision. In this case, the court upheld a ten-year residence requirement in New Caledonia for 
the election of the Congress of New Caledonia due to very special circumstances. The applicant, 
a French citizen living in France, worked a few years in New Caledonia and was refused 
participation in elections. He alleged that the restriction imposed on his right to take part in 
the elections had violated the right to free elections. According to the French government, 
the reason for bringing in a residence condition was to ensure that the consultations would 
reflect the will of “interested” persons and that the result would not be altered by a massive 
vote cast by recent arrivals to the territory who had no solid links to it. The court found that 
New Caledonia’s current status amounted to a transitional phase prior to acquisition of full 
sovereignty and the ten-year residency requirement was part of a process of self-determination. 
After a tormented political and institutional history, the ten-year residence condition became 
a key factor in settling what had become a deadly conflict. In the court’s opinion, the history 
and status of New Caledonia were such that they could be regarded as amounting to “local 
requirements” of a kind, warranting the restrictions imposed on the applicant’s right to vote.12
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In a 1997 Italian case,13 the European Court of Human Rights ruled that a four-year unin-
terrupted residence requirement was not, in itself, contrary to Article 3 Protocol No. 1 and 
might be legitimate. However, in view of the court’s more recent decisions and the Council 
of Europe’s expressed opinions, it is doubtful that the 1997 case would be decided the same 
way today.

In 1979, the European Commission ruled that a British national, employed by the European 
Communities in Brussels, was not allowed to vote in British national elections on the grounds 
that she was not a resident of United Kingdom.14 Her application was declared inadmissible on 
the grounds that the applicant has voluntarily taken up residence abroad.

The durational residence requirements imposed for standing as a candidate are usually longer 
than the ones imposed for voting. In the United States, for instance, the residency requirements 
for state governors and state legislators vary from zero up to ten years, with most falling between 
two and five years.15 The residence requirements for exercising the right to vote, as we saw 
earlier, are not longer than 30 days. Many of the European democracies also impose residency 
requirements for the people who wish to run for office. The European Court of Human Rights 
has ruled on the Ukrainian residency requirement of five years in the case of Melnychenko v. 
Ukraine.16 The applicant, a Ukrainian citizen, left his country for fear of political persecution, 
had been living for five years in the United States, and his passport named Kiev as his residence. 
His candidature for parliamentary elections was rejected by the Ukrainian government. The 
court ruled that the imposition of a residence requirement for exercising the right to stand for 
election was not, per se, unreasonable or arbitrary. According to the court, even more restrictive 
conditions might be imposed. However, the court also took into consideration a Ukrainian law 
that required candidates to give their address “as contained in the ordinary citizen’s passport” and 
so ruled that legal residence, rather than habitual residence, should be taken into consideration 
when evaluating the legitimacy of candidacies in Ukraine.17 The judges concluded that Ukraine 
violated the European Convention of Human Rights when it did not allow the applicant to 
run for election.

In another case, the applicant challenged a Macedonian law requiring presidential candidates 
to reside in Macedonia continuously for ten years within the 15-year period prior to the elections. 
The applicant in this case had resided continuously for almost eight years in Macedonia and his 
candidature was rejected. The court rejected the application on the grounds that presidential 
election laws are not covered by the European Convention of Human Rights.18

The 2005 Council of Europe’s resolution invites member states to “grant electoral rights to 
all their citizens (nationals), without imposing residency requirements.”19

Prisoners’ Right to Vote

The European Court of Human Rights has ruled in several important cases involving prisoners’ 
right to vote. In the early cases, the applications by the prisoners who were denied the right to 
vote were, in general, rejected.

In Patrick Holland v. Ireland,20 for instance, where, since there was no provision permitting a 
serving prisoner to vote in prison, the applicant, who was sentenced to seven years for possessing 
explosives, was de facto deprived of the vote. The commission found that the suspension of the 
right to vote did not thwart the free expression of the opinion of the people in the choice of the 
legislature and could not be considered arbitrary in the circumstances of the case.

In Labita v. Italy,21 the applicant was charged with collaborating with the Mafia in 1992. As a 
part of “special preventive measures” taken against people suspected of belonging to Mafia, he 
was disenfranchised. Although he was acquitted in 1995, his voting rights were not reinstated 
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until 1997. The government maintained that the measure was intended to prevent the Mafia 
from exercising any influence over elected bodies. In view of the real risk that persons suspected 
of belonging to the Mafia might exercise their right to vote in favor of other members of the 
Mafia, the temporary disenfranchisement of the applicant was, according to the government, 
justifiable. But, in the view of the fact that the applicant was disenfranchised after he was 
acquitted, the court found his disenfranchisement to violate the convention.

In another case, M.D.U. v. Italy,22 the applicant had been convicted of fiscal fraud offences 
and sentenced to three years’ imprisonment, with the additional penalty of prohibition of 
exercising public functions for two years. The court found this measure to be within the state’s 
“wide margin of appreciation.”

Since, in Labita, the court found that disenfranchisement of alleged Mafiosos under “special 
preventive measures” presented violation of the convention, but in M.D.U. upheld an additional 
penalty of prohibition on voting for two years, it was logical to question the scope of the state’s 
“margin of appreciation” to ban prisoner voting. Out of the 43 convention parties examined, 25 
imposed some sort of restrictions on prisoner voting rights.23 With more than half of the states 
disenfranchising at least some of their convicted felons, and with the court’s frequent emphasis 
on states having “wide margin of appreciation” in the area of elections, it was interesting to 
observe how the court would rule on disenfranchisement cases falling somewhere between the 
two Italian cases.

Just few months after the M.D.U. decision, the court faced a British law under which “[a] 
convicted person during the time that he is detained in a penal institution in pursuance of his 
sentence…is legally incapable of voting at any parliamentary or local election.”24 Contrary to 
the upheld Italian practice, British law imposed a blanket restriction on all convicted prisoners. 
It applied automatically to all such prisoners, irrespective of the length of their sentence and 
irrespective of the nature or gravity of their offence.25 The government defended the law, 
claiming that “the disenfranchisement of a convicted prisoner was considered as part of his 
punishment and that it aimed to enhance civic responsibility.” It also argued that the measure 
“only affected those who had been convicted of crimes sufficiently serious” and “as soon as 
prisoners ceased to be detained the legal incapacity was removed.”26

In its chamber decision Hirst v. the United Kingdom,27 the court repeated that the right to 
vote is “central to democracy and the rule of law,” but it is “not absolute and may be subject to 
limitations.” It also repeated that “the Contracting States have a wide margin of appreciation in 
this sphere.” But the court

has to satisfy itself that the [limitations] do not curtail the rights in question to such 
an extent as to impair their very essence and deprive them of their effectiveness; that 
they are imposed in pursuit of a legitimate aim; and that the means employed are not 
disproportionate.28

The court relied on ICCPR,29 United Nations Human Rights Committee opinion,30 
European Prison Rules,31 Venice Commission’s Code of Good Practices in Electoral Matters,32 
jurisprudence of the South African Constitutional Court,33 and the Supreme Court of Canada 
Sauvé decisions.34 The court concluded that the convention does not guarantee the right to vote 
to every prisoner but, at the same time, the British ban on prisoner voting rights was contrary 
to the convention.

According to the chamber decision, therefore, the convention does not absolutely prohibit 
restrictions on prisoner voting rights. It does, however, prohibit an “absolute bar on voting by 
any serving prisoner in any circumstances” and the “imposition of an automatic and blanket 
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restriction on convicted prisoners’ franchise.” From the court’s repeated emphasis on the 
importance of prisoner rehabilitation,35 it might well be concluded that disenfranchisement of 
ex-prisoners would not be upheld by the court.

In 2005, the Grand Chamber of the European Court of Human Rights confirmed that the 
British blanket ban on prisoner voting violates the convention, stressing that

[a]ny departure from the principle of universal suffrage risks undermining the 
democratic validity of the legislature thus elected and the laws which it promulgates. 
Exclusion of any groups or categories of the general population must accordingly be 
reconcilable with the underlying purposes of Article 3 of Protocol No. 1.36

It confirmed that, although disenfranchisement of prisoners might constitute a pursuit of a 
government’s legitimate aim, the blanket ban on all prisoner voting was a disproportionate 
measure and, therefore, constituted a violation of the convention. By holding that “the 
severe measure of disenfranchisement must…not be undertaken lightly and the principle of 
proportionality requires a discernible and sufficient link between the sanction and the conduct 
and circumstances of the individual concerned,” the court made it quite difficult for member 
states to disenfranchise prisoners without violating the convention at the same time.

The decision has been criticized by numerous scholars within and outside Europe. Most 
notably, it upset American critics since there is a lively debate going on in United States over 
prisoners’ right to vote. One of the arguments against the decision is that the court selectively 
relied on comparative experiences, looking to decisions of Canada and South Africa, but not 
to the United States.37 According to Roger Alford, professor of law at Pepperdine University,

the case is an alarming example of an international tribunal finding an individual right 
where none exists, interpreting that right broadly to require felon suffrage, ignoring 
historical roots, rejecting the democratic preferences in 60 percent of Contracting 
States, and selectively relying on comparative experiences to reach the desired result.

(Alford, 2005; see Blomhoff, 2005)

Despite the Hirst ruling, prisoners in United Kingdom still do not have the right to vote. The 
Council of Ministers, which supervises the judgments’ implementation, closed the case after 13 
years in 2019. The closing of the case has been described as “an assault on the values to which 
democratic states ascribe and a hollow victory for the protection of rights” (Adams, 2019).

Meanwhile, the European Court of Human Rights issued several other decisions on 
prisoners’ right to vote. In its 2010 decision, Frodl v. Austria, the court made it even harder 
for the governments to restrict voting rights of convicted persons. The court ruled that there 
needs to be a “direct link between the facts on which a conviction is based and the sanction 
of disenfranchisement.”38 A prisoner’s right to vote could thus be taken away only in limited 
cases, for example, when a prisoner was imprisoned as a result of abuse of a public position or 
a threat to undermine the rule of law or democratic foundations.39 The court also stated that 
disenfranchisement of the prisoner “should preferably be imposed not by operation of a law 
but by the decision of a judge following judicial proceedings.”40 The other case involved Franco 
Scoppola, an Italian citizen, who was convicted to 30 years for killing his wife and injuring his 
son. Based on a severity of the crime committed, under Italian law, he was also automatically 
disenfranchised. Relying on the Frodl decision, the chamber ruling found violation of the 
convention. The case was referred to the Grand Chamber of the European Court of Human 
Rights. The Grand Chamber rowed back considerably from the reasoning in Frodl. It ruled that 
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having criteria for disenfranchisement in the legislation and not leaving the balancing to the 
judge does not violate the convention.41 According to the court, the state may decide either 
to leave it to the courts to determine the proportionality of a measure restricting convicted 
prisoners’ voting rights, or to incorporate relevant provisions into their laws.42 The intervention 
of a judge is thus not mandatory in the disenfranchisement process. Consequently, the court 
ruled that voting rights of the Italian prisoner were not violated.

Disenfranchisement on the Basis of Bankruptcy

In a number of cases,43 the European Court has ruled that disenfranchisement, being a measure 
taken against a bankrupt individual, presented an illegitimate restriction on voting rights. The 
court has observed that the measure serves no purpose other than to belittle such persons, 
penalizing them simply for having declared insolvency, irrespective of whether they have 
committed an offence. Furthermore, the court has pointed out that, far from being a privilege, 
voting is a right protected by the convention. The court has therefore held unanimously in 
all these cases that there had been a violation of Article 3 of protocol No. 1 of the European 
Convention of Human Rights.

Voting Rights of Persons with Disabilities

Legislation is often designed only with healthy voters in mind. Polling places are not wheelchair-
accessible, or ballots are designed in such a way that visually impaired voters cannot read them. 
Since voters with physical and mental disabilities, including blind voters and elderly, are often 
unable to cast votes in the normal way, these voters need special arrangements that facilitate 
their voting. Elderly voters and voters with disabilities are continuously pressing on legislators 
and fighting in the courtrooms to gain equal access to voting. In some countries, they have been 
quite successful. In United States, as early as 1984, special laws were enacted to facilitate voting 
by the elderly and the disabled.44 By 1994, all American polling places were said to be accessible 
to persons with disabilities and the elderly.45 After the 2002 Help America Vote Act (HAVA) was 
adopted, billions of dollars were spent in order to facilitate voting by disabled persons.46 Help 
America Vote Act has required all polling places to be accessible and equipped with machines 
that provide persons with disabilities the same opportunity for access and participation, including 
privacy and independence, that other voters receive.

Yet the current situation and legislation still attracts a lot of criticism by commentators 
and academia, which argue that disabled voters in the United States are still treated as second-
class citizens on Election Day (Stone, 1998; Waterstone, 2003; Weis, 2004; Mercurio, 2004). 
For decades, some researchers have been proposing remote internet voting for persons with 
disabilities (Stone, 1998; Mercurio, 2004) while others have proposed the introduction of 
special arrangements for the blind (Harrington, 1999; Van Hagen, 2005) or elderly (LaFratta 
& Lake, 2001).

European democracies vary a lot when it comes to the regulation of disabled persons’ voting 
rights. In most of them, polling stations and ballots were not accessible until the United Nation 
Convention on the Rights of Persons with Disabilities came into force in 2008. Under Article 
8 of the Convention, state parties should ensure accessible buildings, indoor and outdoor facili-
ties, information, communications, and other services.47 Under Article 29 of the Convention, 
state parties undertake “protecting the right of persons with disabilities to vote by secret bal-
lot.”48 This does not mean, however, that the voter is prohibited from having the assistance of 
another person while voting, if he or she so wishes. This is made clear by Art. 29 (a)(iii) of the 
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Convention, under which a voter is, besides voting privately and independently, allowed to have 
assistance in voting by a person of their own choice. All of the European Union member states, 
as well as the European Union itself, have ratified the convention.

The Convention on the Rights of Persons with Disabilities has triggered legal reforms in 
many European democracies. Constitutions and legislation in many democracies, particularly 
in the Western European ones, were amended and now they require polling stations to be 
accessible and assure secret ballot for disabled voters. In France, Sweden, and the Netherlands, 
however, the secret ballot is still not assured to the disabled. In these countries, disabled voters 
can appoint a proxy, and this person visits a polling station and casts ballot instead of the voter.49

In Eastern European democracies, on the other hand, not much has changed. Though the 
convention was ratified by many Eastern European democracies, it has still not been implemented 
in many. Two court proceedings took place in Slovenia, in which disabled voters claimed that 
legislation and practices violate their rights under the Convention on the Rights of Persons 
with Disabilities. In one of them, the Constitutional Court ruled that the rights of disabled 
persons were not violated, although only three percent of the polling stations were accessible. 
According to the court, disabled voters’ rights are not violated when legislation gives them the 
possibility to follow a complicated administrative procedure to have their names moved from an 
inaccessible polling station’s voter list to that of an accessible polling station.50 In a different case, 
the Administrative Court ruled that a blind voter’s rights were not violated, although neither 
voting machines nor Braille ballots were provided. A blind voter was told by the court that the 
government is not bound to assure an absolutely secret ballot, but only a secret ballot and that having 
someone else cast a ballot for him still counts as secret.51

In the Toplak and Mrak v. Slovenia judgment, issued in 2021, the Strasbourg-based court found 
no violation in only partly accessible polling stations, and in voters not being able to fill their 
ballots without revealing votes to other persons.52

In 2010, the European Court of Human Rights issued an important decision on the voting 
rights of persons with disabilities.53 A Hungarian citizen, who suffered from manic depression, 
had been placed under partial guardianship for that reason. Under the Hungarian Constitution, 
all persons under guardianship were disenfranchised. The European Court held unanimously 
that such an absolute ban violated the right to free elections of Article 3 of Protocol 1 ECHR. 
In its reasoning, the court relied heavily on the UN Convention on the Rights of Persons with 
Disabilities, although Hungary had not yet ratified it at the time of elections in question. The 
decision is particularly important for extending the discrimination provision of the European 
Convention of Human Rights to disabled persons and for recognizing, for the first time, the 
right to vote of disabled persons.

In two recent judgments, Strøbje and Rosenlind v. Denmark and Caamaño Valle v. Spain, the 
European court found no violation in disenfranchisement of voters with intellectual disabilities.54

In addition to the first Protocol to the European Convention of Human Rights, there are 
several recommendations and other documents55 published by the Council of Europe that 
guarantee disabled persons access to voting. See particularly the recommendation of April 5, 2006, 
which recommends to member states, among others, that they “ensure that voting procedures and 
facilities are appropriate and accessible to people with disabilities so that they are able to exercise 
their democratic rights, and allow, where necessary, the provision of assistance in voting.”56

Compulsory Voting and the Right Not to Vote

Compulsory voting is a practice that requires citizens to vote in elections or to attend a polling 
place to get their name crossed off the electoral roll. Because of the secret ballot, people can 
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only be compelled to cast ballots, whether they choose to vote formally or not. If an eligible 
voter does not attend a polling place, that person may be subject to fine, community service, 
imprisonment, or disenfranchisement in the case that he does not appear in the polling 
place. About thirty democracies require their citizens to vote, among them Australia, Austria 
(presidential elections only), Belgium, Greece, Luxemburg, Turkey, Argentina, and Brazil. Some 
commentators argue that voting should not be compulsory, as people have a “right not to vote” 
(Lardy, 2004).

The European Commission addressed the question of compulsory voting in 1972. At that 
time, voting in the Austrian parliamentary and presidential elections was mandatory.57 The case 
was brought by an Austrian citizen challenging the Austrian federal law on presidential elections.58 
The challenge, under Article P1-3, was dismissed since the article did not cover presidential 
elections. The commission, however, evaluated compliance of the Austrian compulsory voting 
with the Convention’s Article 9 on the freedom of thought, conscience, and religion. The court 
ruled that a system of compulsory voting for those of majority age does not violate the right 
to freedom of conscience, provided that electors are free to hand in a blank or spoiled ballot. 
Although the compliance of compulsory voting with the Article P1-3 has not been evaluated, 
commentators agree that the decision would be the same as that reached in the Austrian case 
(Baston & Ritchie, 2004).

The Right to Stand for Election and Ballot Access

The Strasbourg Court faced the limitations on running for office in several different cases. British 
law posed restrictions on the involvement of senior local government officers in certain types of 
political activity, inter alia, running for certain offices.59 In Greece, most of the civil and public 
servants were not allowed to stand as candidates in elections. Under the Greek Constitution,60 
a person who has held a senior position as a public servant for more than three months during 
the three years preceding the election cannot be elected to parliament. Two complaints to the 
court were filed by several different civil servants, mostly employed by state television, who were 
elected and declared official winners, but were consequently disqualified.61 In both cases, the 
court held that the state’s aim to secure the political impartiality of state officers was legitimate. 
In the British case, the court took into consideration the fact that restrictions only operate for 
as long as the applicants occupy politically restricted posts.62 According to the court, “any of the 
applicants wishing to run for elected office is at liberty to resign from his post.”63

Moreover, in a more recent case involving the right to stand for election, the court ruled 
that the requirement that candidates have knowledge of certain language constitutes a state’s 
legitimate aim and is not necessarily an unacceptable infringement of the right to stand for 
election. The applicant, a member of Russian minority in Latvia, was struck off the list of 
candidates on the grounds that she did not speak Latvian well enough, although she possessed 
the official certificate of an “upper-level” knowledge of the Latvian language.64

One of the most interesting questions in the ECHR jurisprudence is whether one can be 
denied the right to stand for election on account of one’s previous activities. In two of these 
cases, the commission declared inadmissible applications from persons who had been convicted, 
following the Second World War, of collaboration with the enemy or “uncitizen-like conduct” 
and, on that account, were permanently deprived of the right to vote.65 Similarly, in the case of 
Van Wambeke v. Belgium,66 the commission declared inadmissible, on the same grounds, an appli-
cation from a former member of the Waffen-SS, convicted of treason in 1945, who complained 
that he had been unable to take part in the elections to the European Parliament in 1989. In the 
case of Glimmerveen and Hagenbeek v. the Netherlands,67 the commission declared inadmissible two 
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applications concerning the refusal to allow the applicants, who were the leaders of a proscribed 
organization with racist and xenophobic tendencies, to stand for election.

Probably the most controversial of the ballot-access decisions was Ždanoka v. Latvia.68 The 
European Court of Human Rights had to decide whether the applicant’s denial of the right to 
stand for election on the grounds that she had been a member of the Communist Party over 
a decade before the election in question complied with the protocol. The applicant, Tatjana 
Ždanoka, later a member of the European parliament, had been a member of the Communist 
Party at the time of Latvian independence in 1990, and she had been elected a member of the 
Supreme Council of the Soviet Socialist Republic of Latvia. After the declaration of Latvia’s 
independence in May 1990, the Communist Party, which had taken part in two attempted coups 
d’etat, was declared unconstitutional and then dissolved. Five years later, Latvia enacted electoral 
legislation making persons who had “actively participated” in the activities of the Communist 
Party after January 13, 1991 ineligible to take part in elections.69 When the applicant tried to run 
for the Latvian parliament, both in 1998 and 2002, her candidature was declared inadmissible.

In 2004, the European Court of Human Rights held that Latvia violated the First Protocol 
by not allowing Tatjana Ždanoka to run for office. The decision, however, was not definite and, 
in 2006, the Grand Chamber of the Court reversed the previous court’s judgment. It held, by 
thirteen votes to four, that there had been no violation of the convention. Judge Rozakis and 
especially Judge Zupančič wrote strongly dissenting opinions.

In its majority opinion, the court recognized the right of the state to take certain measures 
to protect itself and to protect democracy.70 It explicitly acknowledged the legitimacy of the 
concept of a “democracy capable of defending itself.”71 According to the court:

pluralism and democracy are based on a compromise that requires various concessions 
by individuals, who must sometimes be prepared to limit some of their freedoms so 
as to ensure the greater stability of the country as a whole. The problem, which is 
then posed is that of achieving a compromise between the requirements of defending 
democratic society on one hand and protecting individual rights on the other. Every 
time a state intends to rely on the principle of “a democracy capable of defending 
itself ” in order to justify interference with individual rights, it must carefully evaluate 
the scope and consequences of the measure under consideration, to ensure that the 
aforementioned balance is achieved.72

The court’s assessment was that the Communist Party of Latvia could pose a real threat to 
Latvian democracy. It reiterated its Refah partisi and Others judgment: “The Court considers that 
a State cannot be required to wait, before intervening, until a political party has seized power 
and begun to take concrete steps to implement a policy incompatible with the standards of the 
Convention and democracy”73

When evaluating the compliance of the Latvian law with the convention, the court relied on 
several older decisions, wherein the European Commission was required to consider whether 
the decision to withdraw an individual’s “active” or “passive” election rights on account of his 
or her previous activities constituted a violation of Article 3 of Protocol No. 1.74 It must be 
emphasized, however, that these cases involved convicted war criminals and felons, while Mrs. 
Ždanoka was never convicted of a felony, but only took an active role in the Communist Party.

It is also relevant in this context to note that Article 3 of Protocol No. 1, or indeed other 
convention provisions, do not prevent, in principle, the contracting states from introducing 
general policy schemes by way of legislative measures whereby a certain category or group of 
individuals is treated differently from others, provided that the interference with the rights of 
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the statutory category or group as a whole can be justified under the convention. See, in the 
context of a legislative ban on a police officer from engaging in political activities, the Rekvényi 
v. Hungary75 judgment. Here, no violation of the convention was found in that the domestic 
legislation at issue was adjudged to be sufficiently clear and precise as to the definition of the 
categories of persons affected (members of the armed forces, police and security services) and, 
as to the scope of the application of the impugned statutory restriction, the statute’s underlying 
purpose of excluding the whole group from political activities being compatible with the 
proportionality requirements under Articles 10 and 11 of the Convention.76 In both the Rekvényi 
and Ždanoka decisions, however, the court stated that these limitations were acceptable only for 
the transitional post-communist period. For two decades, Toplak (2001) has argued that the 
post-communist period in Hungary and Slovenia is over and that the constitutional ban on the 
police officers’ party membership should be repealed.

Notes
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4 The Council of Europe Resolution 1459 (2005) reads in part: “11. The Assembly therefore invites: i. the 
Council of Europe member and observer states concerned to: a. reduce minimum age requirements 
for active and passive electoral rights to 18 years for the right to vote and 25 years for the right to 
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Introduction

Over 500 election officials were reported to have died delivering the combined Indonesian 
elections in April 2019. The cause was not election violence or riots from competing forces 
trying to seize power, but heart attacks, hepatic comas, strokes, and respiratory failures, as 
employees labored under extremely difficult conditions, according to the Ministry of Health 
(Manafe & Yasmin, 2019). Although the precise number of deaths attributable to the election 
has been debated, the case shone a light on the much-overlooked area of how elections are run 
and who runs them (BBC News, 2019).

The challenge of running elections amounts to the largest peacetime logistical operation, 
with the highest possible stakes. The Indonesian election involved over seven million officials, 
810,000 polling stations, and 193 million voters. The process included transporting votes from 
remote parts of the country via boat or horseback (BBC News, 2019). Indonesia was the world’s 
third-largest democracy at the time and might appear to be an extreme case, but the challenges of 
organizing an election are echoed across the globe. They have become a central concern of policy 
makers, practitioners, and the public. Inquiries have been set up to identify the nature, causes, and 
consequences of electoral management problems in countries such as the United States (Bauer & 
Ginsberg, 2014) and at the international level (Global Commission on Elections, 2012).

Scholarly attention had been much slower, but this has changed significantly over recent 
years. Academic interest took off in the US in light of troubled elections such as the 2000 
US presidential election. The expanding work of the international community in the field 
of electoral assistance has left a heavy imprint of grey literature on best practice (Carothers, 
2003) and scholarship on that work (Lührmann, 2018). Cross-national work on electoral 
management has also ploughed new lines of enquiry (Garnett, 2017; Garnett, 2019a; James, 
2020; James et al., 2019).

This chapter provides an overview of the state of the art of scholarly knowledge on elec-
toral management. After introducing the concept, it explains the variety of state and non-state 
organizations that are involved in delivering elections. Next, it considers how “successful” elec-
toral management has been conceptualized and measured. The factors that are thought to shape 
electoral management quality are explained, before the conclusion considers the consequences 
for the design of election law.
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Electoral Management

Defining Electoral Management

Despite the obvious challenge of running elections, it has traditionally not been the focus of aca-
demic inquiry. Instead, scholars have paid more attention to the design of other electoral institutions 
or the political behavior of voters. It is a universal truth of public management, however, that once a 
decision has been made to provide a public service, the equally difficult task that remains is to imple-
ment the policy. Once electoral laws have been decided by governments and parliaments, public 
officials have the ominous task of implementing these decisions.

Electoral management is, therefore, the implementation of the electoral process (James, 2020). 
This implementation process involves a number of tasks (James et al., 2019) including:

·· Organizing the electoral process. This could range from pre-election registration and 
campaigning and party and candidate registration to the actual voting on election day and 
post-election vote counting;

·· Monitoring electoral conduct throughout the electoral process. This includes monitoring the political 
party/candidates’ campaigns and media in the lead-up to elections, enforcing regulations 
regarding voter and party eligibility, campaign finance, campaign and media conduct, vote 
count, and tallying procedures, etc.;

·· Certifying election results. Certification is undertaken by declaring electoral outcomes.

This list of tasks, however, is not exhaustive. Electoral officials conduct a wide range of other 
tasks, as diverse as the institutions that run elections.

Importantly, electoral management involves not only implementation, but also some degree 
of decision-making (James, 2020). The organization of polling stations, count venues, and 
electoral registration processes inevitably involves many meso- and micro- level decisions for 
practitioners as how best to the implement law. Even in countries where law is precise in 
detail and expansive in coverage, electoral officials have some freedom to consider how the 
election is organized. Electoral management is also surrounded by broader political debates and 
decisions such as funding. As with every public service, public management is surrounded by 
and inseparable from politics.

Electoral Management Bodies

Who runs elections? Identifying the organizations that deliver elections cross-nationally is no 
easy task, as organizational terminology does not always travel well across languages and political 
systems. The term “electoral commission” is used in many countries to refer to the organization 
that we might expect to be running elections. However, in some countries, the task of organizing 
elections partly rests with the government itself, or with units of sub-national government.

The term electoral management body1 was usefully defined in International IDEA’s Electoral 
Management Handbook as “an organization or body that has the sole purpose of, and is legally respon-
sible for, managing some or all of the elements that are essential for the conduct of elections and 
direct democracy instruments” (Catt et al., 2014, 5). But, in many instances, these tasks might be 
shared across many organizations. For example, the Electoral Commission of Malta is responsible for 
maintaining and publishing the electoral registers.2 These electoral registers, however, are based on 
information generated by Identify Malta, which also publishes the voter ID cards used at elections. 
The handbook recommends that all such organizations playing a role should be considered EMBs.

There have been some attempts to classify electoral management bodies. Initial approaches in 
this regard involved focusing on organizational structure. Rafael Lopez-Pintor (2000, 21–30)’s semi-
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nal report for the UNDP suggested that there five different types. The International IDEA typol-
ogy condensed this to three: Governmental, independent, and mixed models. The governmental 
model involves elections being organized and managed by an executive branch through a ministry 
and/or local authorities. Cited examples of this included Denmark, Switzerland, and the UK. An 
independent model involves elections run by EMBs that had statutorily independence from the 
government. Contemporary examples included Estonia, Nigeria, and Thailand. Meanwhile, a mixed 
model involves some combination of these of governmental and non-governmental bodies. The 
International IDEA Handbook on Electoral Management Design classified every country according 
to this framework (Catt et al., 2014). These data have been hugely influential and are often cited in 
quantitative studies on electoral as a key independent variable (Birch, 2008; Norris, 2015).

One alternative approach to classification has been developed using policy network theory. 
The concept of electoral management government networks is used by James (2020, 87–196) 
to refer not only to the constellation of actors involved in delivering elections, but also to the 
relationships among them. Electoral management is thus defined in functional terms – identify-
ing the actors who contribute towards the actual process of running the election, rather than 
institutional terms, which would involve simply looking at the statutorily designated organiza-
tion for running elections. Actors who are formally part of civil society might be playing a role 
in organizing elections through voter registration drives, but they are not EMBs since they form 
part of civil society. International actors might also play an important role in shaping or directly 
delivering elections.

Borrowing from the concept of policy networks in broader public administration literatures 
(Rhodes & Marsh, 1992), the electoral networked governance approach seeks to identify types 
of network based on the diversity of actors involved in delivery partnerships, the degree of 
contestation, and power relationships. A typology has been proposed based on qualitative case 
studies to suggest some ideal type networks:

·· Closed statist. These are found in autocratic regimes wherein the number of actors 
involved in running elections is very limited. Power is centralized through top-down 
control and there is an absence of open debate about electoral management for fear of 
state repression;

·· Contested statist. These are autocratic or competitive authoritarian regimes in which there 
is some contestation and a greater variety of actors – but some ultimate hegemony for the 
ruling party or elite;

·· Mature governmental. In this network type, elections are delivered by a single or collection 
of state organizations. There tends to be little civil society interest in the management of 
elections – and so a “silent consensus” might exist about how elections are run;

·· Asymmetric network. A greater variety of actors are involved in proactively delivering elec-
tions, and there is considerable contestation about how elections should be run. Power 
remains consolidated with government, however;

·· Pluralistic collaborative. At this extreme, there is a wide variety of actors and views, but power 
is also widely dispersed.

Electoral Management Quality

How do we know good electoral management when we see it? Elections are often surrounded by 
claims and counterclaims from members of the public, government, opposition, and international 
community that there were (not) defects with the election. Data on electoral management quality 
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was initially quicker to emerge than more detailed elaborations of the underlying concepts. The inter-
national community increasingly undertook evaluations of elections through observation missions as 
election monitoring became established as an international norm (Hyde, 2011b). Unweighted data 
from the Quality of Elections Database (Kelley, 2011), based on these reports, suggests that problems 
with electoral management were present on the day of elections in 15.2% of contests between 1977 
and 2004 (Kelley, 2011). More recently, the Electoral Integrity Project undertook surveys of aca-
demic experts around the world to ask their opinion about the performance of electoral authorities 
amongst a range of other questions about election quality. Figure 5.1 summarizes the responses for 
elections from 2012 to 2018 on a five-point scale. This suggests divergence in the quality of electoral 
management even within different types of political regimes.

But what is “good” performance? These measures don’t, in themselves, answer that question 
without any elaboration and defining of our concepts.

One approach is to define good quality electoral management in terms of compliance with 
international standards (Norris, 2013a, b). Norris, for example, defines electoral integrity in 
general as “respecting international standards and global norms governing the appropriate con-
duct of elections” (Norris, 2015, 4). Most famously, Article 21(3) of the Universal Declaration 
of Human Rights states that:

The will of the people shall be the basis of the authority of government; this will 
shall be expressed in periodic and genuine elections which shall be by universal and 
equal suffrage and shall be held by secret vote or by equivalent free voting procedures.

(UN General Assembly, 1948)

Since then, the variety of international agreements have proliferated. There is also a “grey” 
policy literature that has been established by organizations such as the UNDP, International 

F
re

q
u

en
cy

30

20

10

0
30

20

10

0

'The election authorities performed well' (1 = strongly disagree, 5 = strongly agree)

54321

30

20

10

0

L
evel o

f D
em

o
cracy (F

reed
o

m
 H

o
u

se categ
o

ry)

N
ot F

ree
P

artly F
ree

F
ree

Figure 5.1  The Performance of Electoral Authorities in 166 Countries, From July 1, 2012 to December 
31, 2018. 

Source:  The Electoral Integrity Project.



Toby S. James and Holly Ann Garnett 

50

IDEA, International Foundation for Electoral Systems (IFES), and the Carter Center (see, for 
example: Carter Center, 2014). Although these documents and agreements were designed to 
relate to electoral integrity in general, many shape our understanding of what “good” electoral 
management might involve and, therefore, could be used in the assessment of electoral manage-
ment quality in any given jurisdiction.

A crucial advantage of this approach is that, by pointing out shortcomings in a country’s 
electoral management against international norms and obligations, enforceability might be 
easier. It might be easier to gain consensus about the way forward, if there were an external 
set of practices that actors have signed up to. In the corridors of power in the UN, political 
theorists such as Robert Dahl may be less well known and their work is relatively abstract. 
However, states would be aware of the commitments that they have made about running 
elections well.

There are weaknesses with the approach, however. Firstly, as Norris herself points out, 
“‘normative’ authority is understood to derive from the body of human rights treaties and 
conventions in the international community; not directly from principles of democracy” (Norris, 
2015, 4). There is, therefore, no room to guarantee that the international norms themselves are 
virtuous – or scope for research and practitioners to identify better practices in the future 
in light of new evidence or changed circumstances. Secondly, international agreements are 
themselves silent on key aspects of electoral management. Few say little, for example, about the 
completeness and accuracy of electoral registers, the funding of elections, and the management 
of workforces. International agreements and standards are useful instruments for incentivizing 
and tilting the behavior of states towards elections (James, 2020, 161–96), but are not necessarily 
good measures of electoral management per se.

A second, more detailed approach, is set out in the Electoral Performance Index (EPI). A 
concern about the management of elections was deep rooted in American history, but became 
especially strong after the 2000 US presidential election. Heather Gerken (2009) argued that 
an index would incentivize states to perform better and encourage accountability of electoral 
officials. This vision was realized through the work first of the Pew Center and later the MIT 
Election Data & Science Lab. The EPI was first launched in 2013, developed to assess the quality 
of electoral administration in US states. It was then updated and published quantitative measures 
of performance for each state in the 2016 elections. An overall index was based on 17 measures, 
including the number of mail ballots rejected, provisional ballots cast, voting wait times, residual 
vote rates, and turnout (MEDSL, 2018b). The rankings allowed changes to be identified with an 
objective measure over time and other patterns to emerge. For example, the 2016 index showed 
that states have increasingly made voter registration available online and that improvements had 
been made in wait times. In 2016, no state had an average wait-time to vote of over 20 minutes 
(MEDSL, 2018a).

The EPI presented a major step forward in assessing the quality of electoral management 
in the US. Gathering data along the lines undertaken by the Electoral Performance Index 
(EPI) becomes much more difficult at a cross-national level, however, because comparable 
information is rarely available. Relying on data collected by EMBs themselves is often patchy 
and incomplete. Some public surveys on perceptions of election quality exist, including modules 
of the Comparative Study of Electoral Systems, the World Values Survey, and some Global 
Barometer surveys. However, the public may not be deeply aware of the technical management 
of electoral processes or may be biased by other considerations, most notably whether their 
preferred candidate won the election (Anderson & Tverdova, 2001).

On the cross-national level, different approaches may thus be used in evaluating electoral 
management quality. Public administration scholarship offers an alternative way forward. 



Electoral Management 

51

Evaluating public services has long been a concern of public administration, but it became an 
extended line of scholarship as new public management became influential in the Anglosphere 
(Hood, 1991) and internationally in an era of aid conditionality in the 1990s (Leftwich, 1993). 
Initial frameworks focused on the three Es: Economy, efficiency, and effectiveness. However, 
later models brought more nuanced ways to assess public services (Boyne, 2002). There are a 
variety of other factors that should be taken into consideration.

A third approach, which built on these methods for assessing public services is the PROSeS 
model (James, 2020, 59–86). The PROSeS model frames analysis around five dimensions of 
electoral management. The process design refers to whether decisions are made about managing 
elections with public participation, probity, and accountability. The allocation of resources is also 
considered alongside service outputs, outcomes, and stakeholder satisfaction. The model allows 
close cross-national comparison between jurisdictions to identify strengths and weaknesses 
in performance through mixed methods. A comparison of the UK and Canada from 2011to 
2018 revealed many similarities in terms of performance (James, 2020). However, the Canadian 
system provided clearer systems of accountability in the process design, greater transparency 
with resource investment, more convenient services, less frequent service denials to voters, and 
higher satisfaction with citizens. The UK system, by comparison, was found to be economically 
efficient, had fewer rejected ballots, and did not exhibit the same accuracy enforcement issues as 
Canada – though this might be due to a lack of critical examination. A general lesson might be 
that centralized systems produce transparency accountability – but are more costly.

Organizational Features and Practices

What then shapes the quality of electoral management? To date, several factors have been 
explored. Most notably, a recent special issue of the International Political Science Review on 
the organizational approach to electoral management describes seven dimensions of EMBs: 
centralization, independence, capacity, scope, division of tasks, relation to external actors, and the 
use of technology (James et al., 2019). Many of these dimensions will be discussed here.

Centralization

Electoral management can be delivered in a highly centralized way through a single 
organization. In Canada, for example, Elections Canada is a single body responsible for running 
federal elections. Alternatively, it can be delivered in a very decentralized way. The law for UK 
parliamentary elections is set by parliament. The officials responsible for implementing it have 
historically been spread over 400 different local government units.

Failings in electoral integrity have often been attributed to decentralized management. These 
claims are predominately focused on the US, where decentralization is blamed for variations 
in the voter’s experience of election administration. Gerken (2009, 1585–6) has suggested that 
“localism” has been the cause of many American problems and can make reform difficult to 
achieve. Pastor has claimed that the US system has been “decentralized to the point of being 
dysfunctional” (Pastor 2006, 273; also see Pastor, 2004). The most cited advantage of central-
ized systems is, therefore, consistent experiences for the voter (Guess, 2009; Catt et al., 2014, 17; 
James, 2017; James, 2020, 221–40; Pastor, 2004; Pastor, 2006). However, decentralized forms of 
election management may also have some unique advantages. Guess (2009) suggests that they 
often allow more responsive service delivery for diverse local needs and that they enable inno-
vation. International IDEA’s Electoral Management Design Handbook states that they can “ensure 
continuity” and “enhance inclusiveness and transparency in electoral management” (Catt et al., 
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2014, 17). They have also been found to make better use of electoral officials’ “knowledge of 
their local area” (James, 2017, 2020, 221–40).

Workforces

As the illustrative vignette of Indonesia at the start of this chapter illustrates, vast volumes of 
personnel are required in the immediate period surrounding polling day. The terminology used 
to refer to different types of staff vary from country to country. It is common, however, to refer 
to electoral officials at a more senior or long-term level and, at the grassroots level, to refer to the 
poll workers, who are needed to set up polling stations, greet voters, hand out ballot papers, and 
ensure voting secrecy and order in the polling station. At the end of the day, these employees may 
also seal ballot boxes and begin the process of counting the ballots, or transferring ballot boxes 
to counting locations. Even in countries where electronic voting machines are used, such as in 
India, they perform equivalent roles. Presiding officers are required to oversee the management 
of polling stations. Counting clerks are needed to count the ballots, often adjudicating between 
correctly completed ballot papers and those that are unclear. In addition to these short-term 
employees, there also tends to be a much smaller permanent workforce that is responsible for 
the strategic planning of elections.

The selection and nature of the short-term workforces varies enormously. They might be 
government employees who are seconded from other departments in the short-term, as they 
traditionally have been in India. They might be citizens who are compelled to undertake the 
task as a civic duty, as they are in Germany or Spain. Or they might be “stipend volunteers,” 
who receive some payment for their work, as tends to be the case in the US and UK (Clark & 
James, 2016). Finding sufficient quality and quantity of poll workers can be a problem. Burden 
and Milyo (2015) report that just under half of all US jurisdictions, between 2008 and 2012, had 
difficulty in finding sufficient numbers of poll workers. Such problems are not confined only 
to American experience. but are also experienced elsewhere (Burden & Milyo, 2015; Clark & 
James, 2016; OSCE/ODIHR, 2008).

The size and nature of permanent workforces also varies by country. A global survey of 
EMBs workforces, with data collected in 2016–2017, reported that the largest workforces found 
were 15,000 in Mexico’s Instituto Nacional Electoral, followed by 4,000 in Iraq’s Independent 
High Electoral Commission. But most countries do not have one large national body running 
elections; rather, more tend to have lightly staffed central organizations. The Swiss Federal 
Chancellery Political Rights Section, for example, had only ten permanent staff members on 
the national level (James 2019, 367–7). The small nature of some teams can be explained by the 
fact that officials might be working on elections in other organizations, such as a devolved local 
government unit.

The importance of staff in the electoral process should be self-evident. Scholarship within 
public policy has taught that even the best-designed policies from above can go wrong at the 
implementation stage (Sabatier & Mazmanian, 1983). Street-level bureaucrats have considerable 
discretion and opportunity to implement policies differently (Lipsky, 1980). This is also the case 
in electoral administration. The public service that poll workers provide to electors can directly 
help shape public confidence in the electoral process (Hall, Quin Monson, & Patterson, 2009). 
The actions of those who are managing the electoral process have considerable consequences for 
electoral integrity. Research on the permanent workforces shows that the recruitment practices 
and workplace conditions make a considerable difference not only to the employees themselves, 
but also to the quality of the election. One cross-national study showed how EMBs that enable 
greater opportunities for employees to be involved in decision-making processes ran elections 
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better, while recruitment practices, job satisfaction, and levels of stress were are also important 
(James, 2019).

Statutory Independence

As mentioned earlier, some of the first research on election management bodies focused on 
their legal independence from government, classifying them as either government departments 
or independent agencies. These studies assumed that independence, or impartiality, is vital to 
ensuring that political interests do not tamper with elections (Birch, 2008; Elklit & Reynolds, 
2005; Kerevel, 2009; Mozaffar & Schedler, 2002; van Aaken, 2009). However, empirical research 
linking this formal independence to electoral integrity, here measured as public confidence in 
election, was initially underdeveloped (Birch, 2008). Van Ham and Lindberg (2015), however, 
have recently advanced the debate by suggesting that this relationship may be conditional on 
the quality of governance in a country and key differences between the role of independence in 
established and transitional democracies.

One key area of recent study has been the delineation between de facto, or actual independence 
of EMBs, and their de jure or formal legal independence. Van Ham and Garnett (2019) expand 
the study of EMB de facto independence to four components: Institutional independence, which 
refers to formal-legal independence as written into election law or the constitution; personnel 
independence, which refers to the appointment and removal mechanisms for key personnel; 
financial independence, which refers to control of budgets; and functional independence, 
which considers the scope of tasks within an EMBs jurisdiction. Their research finds that these 
dimensions of de facto independence relate strongly to overall electoral integrity, in a way that 
de jure independence does not. Meanwhile, James uses policy network theory to argue that that, 
while the effects of formal independence is sometimes unclear, independence provides EMBs 
with important strategic tactics for them to use in guarding the integrity of the electoral process 
against an aggressive government seeking to make changes to electoral management for partisan 
interest (James 2020, 87–159).

Resources and Capacity

The resources that any public organization has available to it is understandably likely to affect 
its performance. Many debates about the quality of public services, therefore, often focus on 
underfunding, especially during periods of economic austerity (Lodge & Hood, 2012). Research 
on electoral management has sought to explore the determinants of levels of funding of electoral 
services either within countries (Clark, 2019) or at a cross-national level (Garnett, 2019a; James, 
2020, 252–65; López-Pintor & Fischer, 2005). The most common approach is to identify the 
budget size of EMBs. Different measures of spending have been introduced to measure the 
spending on each eligible member of the electorate or how much is spent on different voting 
methods (Krimmer et al., 2019). An alternative to measuring budget sizes is to measure capacity 
through other means. Garnett (2019a), for example, uses a website content analysis as a proxy 
for EMB capacity, considering whether indications of the major functions of EMBs appear on 
their websites.

The research seems clear that resources can make a difference to electoral management 
quality and that electoral officials are commonly without the resources that they require. The 
provision of resources has been linked to whether electoral officials can meet performance 
standards (Clark, 2015). When available funds are cut, there can be cuts in the quality of service 
to the voter, with “extras” such as voter outreach activities rolled back (James & Jervier, 2017). 
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Work has equally shown what the most cost-effective way of running elections are. Krimmer 
et al. (2019), for example, show how using remote internet voting can be a particularly cost-
effective way of running elections.

If funding is so important, why is it sometimes restricted? Politics can be one reason. Mohr et 
al. (2019) analyzed spending on election in North Carolina from 1994 to 2014. They identified 
political influences as having a strong role in shaping how much the purse-string holders, in 
this case Republican county commissions, spent. Spend significantly declined once the county 
electorate reached a sufficient Republican majority. Drawing from interviews with experienced 
practitioners from other countries, however, James (2020, 252–65) identifies other causes such as 
practitioners communicating their needs to purse-string holders such as ministers, unpredictable 
costs, and the lack of contingency planning. Problems are, therefore, not the direct result of 
insufficient resources – but the advocacy and preparation for the unforeseen circumstances.

Electoral Assistance

Another line of research has focused on how the international community assists countries in 
building their own capacity to run elections or monitor their progress through electoral assis-
tance programs. James traces how the period since the 1980s has seen a rapid growth in transgov-
ernmental networks that sought to develop best practices and shape policy (James 2020, 160–96).

Foreign assistance often includes two major components: Capacity-building and elec-
tion observation. Election observation has received a fair amount of empirical study in recent 
years (Hyde, 2011a; Hyde & Pallister, 2014; Kelley, 2012; van Aaken, 2009). These interven-
tions are focused on measuring the impartiality and fairness of an election, usually on election 
day (though some observation missions have extended to the pre- and post-electoral periods). 
However, observers, as the name suggests, are there to observe: They are unable to directly 
intervene when problems, be they security, fraud, or technical errors. They instead report these 
concerns and publish their findings, which can then be acted upon by the domestic government 
or international organizations.

Capacity-building programs, on the other hand, can directly tackle the challenges of electoral 
integrity “on the ground” in ways that observation cannot. Technical electoral assistance often 
comes from international organizations and foreign governments, which assist local EMBs, 
governments, and civil society organizations in the tasks important to running a free and fair 
election. This may include working with the EMB or civil society organizations to educate votes, 
working with legislators to review and amend electoral laws, or helping the EMB to put in place 
systems to register voters (Kennedy & Fischer, 2000). This may also include in-person support 
from experienced professionals (including electoral officials and security services), training 
courses and programs, donations of technology or other resources, research and consulting 
services, and funding of programs aimed at specific goals. Some of the major providers include 
international organizations, including the United Nations Development Programme (UNDP), 
the Organization of American States (OAS), the International Foundation for Electoral Systems 
(IFES), and the International Institute for Democracy and Electoral Assistance (IDEA), to name 
only a few. This capacity-building support may also be provided by regional networks of EMBs, 
private enterprises, or on a bilateral basis, such as through a country’s aid budget or, in the case 
of the Australian Election Commission’s International Services Programme, as a peer-to-peer 
program managed by a foreign EMB (Mohr et al., 2019).

There are very few academic studies on the success of capacity-building programs, perhaps 
largely due to the difficulty of measuring “success” in such a complex environment. As such, 
most study of the impact of electoral assistance has been done in the process of evaluating 



Electoral Management 

55

specific programs, using imperfect retrospective qualitative and quantitative study (Australian 
Government Department of Foreign Affairs and International Trade, 2013; International 
Foundation for Electoral Systems, 2009; Nelson, 2015; USAID, 2014).

In one of the few cross-national studies, Borzyskowski (2016) considers which countries are 
likely to receive electoral assistance and finds that countries are less likely to request assistance under 
autocratic conditions, and when there are already strong electoral institutions. International organi-
zations are less likely to provide assistance when there is a lack of domestic political will or a high 
chance the program cannot be fully implemented. These findings, although unsurprising, do point 
to electoral assistance as part of larger political questions surrounding the will for electoral integrity, 
and the needs of both domestic and international actors in the provision of electoral assistance.

Technology and Cyber Security

A final area of study that has experienced a resurgence in recent years is the use of technology 
in elections, including cyber-security (Garnett & James, 2020). Research in this area has tra-
ditionally focused on the use of e- and i-voting systems. There remains a number of concerns 
about the use of emerging technologies in elections, particularly surrounding issues such as 
the reliability and longevity of technology (Cetinkaya & Cetinkaya, 2007; Keller et al., 2004; 
McCormack, 2016); the privacy and security of vote choice (Gritzalis, 2003; Keller et al., 2004); 
and the potential implications of the use of e- and i-voting on public trust (Alvarez, Katz & 
Pomares, 2011; Atkeson & Saunders, 2007). Recent concerns about the potential for hacking of 
voting technology, whether by foreign or domestic actors, has made this issue re-emerge on the 
public and scholarly agenda (Garnett & James, 2020, forthcoming).

But most election management bodies use technology in all stages of the electoral cycle, 
not just on election day (Law Commission, 2012; Loeber, 2017). This notably includes online 
or digital voter registration systems. For example, biometric registration systems have been 
established in many countries to address the challenges of registering large populations where 
accurate existing population registers or identity documents do not exist (Piccolino, 2016). 
Online registration systems have also been tested in a variety of jurisdictions and remain 
vulnerable in regards to public trust (Garnett, 2019b), but also to interference by foreign or 
domestic actors, such as distributed denial of service, whereby the service is flooded with fake 
requests, preventing legitimate users from accessing it (Tenove et al., 2018). For example, the 
crash of the voter registration site for the Brexit referendum may have been influenced by false 
rumors about the need for voters to re-register, or a distributed denial-of-service, which was 
not ruled out as a possible cause of the crash (House of Commons Public Administration and 
Constitutional Affairs Committee, 2017).

In addition to communication with voters for registration, various forms of technology are 
also used by EMBs for the management of various forms of data, from personal registration 
information to electoral results. This opens EMBs to other vulnerabilities, including the 
hacking of private data, which could then be ransomed or sold (Canadian Communications 
Security Establishment, 2017). EMBs should also be concerned about the spread of 
information, especially about voting procedures or electoral results. Voters could be misled 
as to the location of their polling station, the hours of voting, or any other aspects of the 
electoral process, causing them to be actively denied the opportunity to vote, or simply give 
up on the process. Likewise, the publication of false results has occurred, for example in the 
2016 election in Ghana, where the electoral commission’s website was hacked (BBC News, 
2016). These issues with communication with voters have the potential to degrade the trust 
in electoral management and the electoral process more generally. In sum, new technological 
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threats to elections have recently become a prime concern for practitioners and scholars of 
electoral management.

Conclusion: Designing Election Laws

The study of elections has traditionally focused on either voter behavior or the design of elec-
toral laws. Once laws have been written, however, there is the challenge of implementing them. 
The study of electoral management has seen a rapid growth in recent years to respond to this 
pressing gap between law and praxis.

As a result, there are now frameworks available for identifying who runs elections, for measuring 
electoral management quality and identifying the determinants of electoral management quality. 
Ironically, although the electoral management is about implementing laws, the new research 
shows how the design of laws is also important for good implementation. Election law, therefore, 
needs to be written to support high quality electoral management.

What does this mean, in practice, for writing law? Drawing from the research covered in 
this chapter, several lessons can be suggested. First, there are limitations to using international 
agreements and standards as measures of best practice because there is the risk that they are 
grounded in power politics and not in democratic ideals. Law should be written in such a 
way that promotes the achievement of democratic ideals such as promoting participation, 
inclusiveness, probity, and accountability, rather than following international practices per se.

Second, research consistently demonstrates that both legal (de jure) and de facto independence 
for the EMBs is important. This validates the traditional focus of the international community 
in the immediate post-Cold War period, which pushed for elections to be outside of the control 
of elected officials.

Third, resource sufficiency shapes electoral management quality, so laws that require all 
necessary funds to be given to electoral officials could be promoted. This includes funding 
for high-quality personnel and the physical resources necessary to implement these crucial 
activities.

Fourth, rapid changes in technology mean that laws need be regularly reviewed. Legal 
provisions built for traditional newspaper and broadcast media need to be updated for the digital 
age of social media. Additionally, as election platforms, including registration and voting, adopt 
new technologies, security concerns from both foreign and domestic actors must be addressed, 
perhaps requiring new partnerships and legal provisions for investigation and dispute resolution.

Finally, laws should also be written with the practitioner in mind. Complex, voluminous and 
fragmented laws should be regularly consolidated, as they can be difficult for administrators to 
interpret, understand, and follow in the heat of the election (James, 2014; Law Commissions, 2016).

These legal considerations must focus on helping those with the great task of implement-
ing electoral law to conduct high-quality elections, with an aim to achieving democratic ideals.

Notes

1 The term electoral management board is sometimes used as well.
2 https://electoral .gov .mt /AboutUs.

References

Alvarez, R. M., Katz G., & Pomares, J. (2011). The impact of new technologies on voter confidence in 
Latin America: Evidence from e-voting experiments in Argentina and Colombia. Journal of Information 
Technology & Politics, 8(2), 199–217.

https://electoral.gov.mt


Electoral Management 

57

Anderson, C. J., & Tverdova, Y. V. (2001). Winners, losers, and attitudes about government in contemporary 
democracies. International Political Science Review, 22, 321–38.

Atkeson, L. R., & Saunders, K. L. (2007). The effect of election administration on voter confidence: A local 
matter? PS: Political Science and Politics, 40(4), 655–660.

Australian Government Department of Foreign Affairs and International Trade. (2013). Australian electoral 
assistance in Papua New Guinea 2000–2012: Independent evaluation.

Bauer, R. F., & Ginsberg, B. L. (2014). The American voting experience: Report and recommendations of the 
Presidential Commission on Election Administration. Washington DC: The Presidential Commission on 
Election Administration.

BBC News. (2016). Ghana election commission website hit by cyber attack.
BBC News. (2019). Indonesia election 2019: Why did so many officials die?. Retrieved May 16, 2019 from 

https://www .bbc .co .uk /news /world -asia -48281522
Birch, S. (2008). Electoral institutions and popular confidence in electoral processes: A cross-national 

analysis. Electoral Studies, 27, 305–320.
Boyne, G. A. (2002). Concepts and indicators of local authority performance: An evaluation of the statutory 

frameworks in England and Wales. Public Money & Management, 22(2), 17–24.
Burden, B. C., & Milyo, J. (2015). The quantities and qualities of poll workers. Election Law Journal, 14(1), 

38–46.
Canadian Communications Security Establishment. (2017). Cyber-threats to Canada's democratic process.
Carothers, T. (2003). Aiding democracy abroad. Washington, DC: Brookings Institution Press.
Carter Center. (2014). Election observations and standards: A Carter Center assessment manual. Atlanta, Georgia: 

Carter Center.
Catt, H., Ellis, A., Maley M., Wall, A., & Wolf, P. (Eds.). (2014). Electoral management design (Revised ed.). 

Stockholm: International IDEA.
Cetinkaya, O., & Cetinkaya, D. (2007). Verification and validation issues in electronic voting. Electronic 

Journal of e-Government, 5(2), 117–125.
Clark, A. (2015). Public administration and the integrity of the electoral process in British elections. Public 

Administration, 93(1), 86–102.
Clark, A. (2019). The cost of democracy: The determinants of spending on the public administration of 

elections. International Political Science Review, 20(3), 354–69.
Clark, A., & James, T. S. (2016). Why volunteer? The motivations of polling station workers on election day. 

In Paper for the Political Studies Association Conference, Brighton.
Elklit, J., & Reynolds, A. (2005). Judging elections and election management quality by process. Representation, 

41(3), 189–207.
Garnett, H. A. (2017). Open election management bodies. In P. Norris & A. Nai (Eds.), Election Watchdogs. 

New York: Oxford University Press.
Garnett, H. A. (2019a). Evaluating election management body capacity. International Political Science Review, 

20(3), 335–353.
Garnett, H. A. (2019b). Evaluating online registration: The Canadian case. Election Law Journal: Rules, Politics, 

and Policy, 18(1), 78–92.
Garnett, H. A., & James, T. S. (2020). Cyber elections in the digital age: Threats and opportunities of 

technology for electoral integrity. Election Law Journal, 19(2), 1–16.
Gerken, H. K. (2009). The democracy index: Why our election system is failing and how to fix it. Princeton, NJ: 

Princeton University Press.
Global Commission on Elections, Democracy & Security. (2012). Deepening democracy: A strategy for 

improving the integrity of elections worldwide. Stockholm: International Institute for Democracy and 
Electoral Assistance.

Gritzalis, D. A. (2003). Secure electronic voting. Springer US. doi: 10.1007/978-1-4615-0239-5
Guess, G. M. (2009). Dysfunctional decentralization: Electoral system performance in theory and practice. Washington, 

DC: Centre for Democracy and Election Management.
Hall, T. E., Monson, J. Q., & Patterson, K. D. (2009). The human dimension of elections: How poll workers 

shape public confidence in elections. Political Research Quarterly, 62(3), 507–22.
Hood, C. (1991). A public management for all seasons?. Public Administration, 69(Spring), 3–19.
House of Commons Public Administration and Constitutional Affairs Committee. (2017). Lessons learned 

from the EU referendum.
Hyde, S. D. (2011a). Catch us if you can: Election monitoring and international norm diffusion. American 

Journal of Political Science, 55(2).

https://www.bbc.co.uk
http://dx.doi.org/10.1007/978-1-4615-0239-5


Toby S. James and Holly Ann Garnett 

58

Hyde, S. D. (2011b). The pseudo-democrat's dilemma: Why election observation became an international norm. Ithaca, 
NY and London: Cornell University Press.

Hyde, S. D., & Pallister, K. (2014). Election administration, election observation, and election quality. In 
J. Gandhi & R. Ruiz-Rufino (Eds.), Routledge handbook of comparative political institutions. New York: 
Routledge.

International Foundation for Electoral Systems. (2009). Philipppines Election Reform Project.
James, T. S. (2014). Electoral management in Britain. In P. Norris, R. Frank & F. Matinez i Coma (Eds.), 

Advancing electoral integrity (pp. 135–64). New York: Oxford University Press.
James, T. S. (2017). The effects of centralising electoral management board design. Policy Studies, 38, 130–148.
James, T. S. (2019). Better workers, better elections? The workforces of electoral management bodies and 

electoral integrity. International Political Science Review, 40(3), 370–390.
James, T. S. (2020). Comparative electoral management: Performance, networks and instruments. London and New 

York: Routledge.
James, T. S., & Jervier, T. (2017). The cost of elections: The effects of public sector austerity on electoral 

integrity and voter engagement. Public Money & Management, 37(7), 461–8.
James, T. S., Garnett, H. A., Loeber, L., & van Ham, C. (2019). Electoral management and the organisational 

determinants of electoral integrity: Introduction. International Political Science Review, 40(3), 295–312.
Keller, A. M., Mertz, D., Hall, J. L., & Urken, A. (2004). Privacy Issues in an Electronic Voting Machine. In 

Workshop on Privacy in the Electronic Society, Washington DC.
Kelley, J. (2011). Data on international election monitoring: Three global datasets on election quality, election events and 

international election observation. Inter-university Consortium for Political and Social Research (ICPSR) 
[distributor]. doi: 10.3886/ICPSR31461.v1

Kelley, J. (2012). Monitoring democracy: When international election observation works, and why it often fails. 
Princeton, NJ: Princeton University Press.

Kennedy, J. R., & Fischer, J. W. (2000). Technical assistance in elections. In R. Rose (Ed.), International 
encyclopedia of elections (pp. 300–5). London: MacMillian Reference.

Kerevel, Y. (2009). Election management bodies and public confidence in elections: Lessons from Latin 
America. In IFES Fellowships in Democracy Studies.

Krimmer, R., Duenas-Cid, D., Krivonosova, I., Vinkel, P., & Koitmae, A. (2019). How much does an e-vote 
cost? Cost comparison per vote in multichannel elections in Estonia. In E-Vote 2018.

Law Commission. (2012). Electoral law in the United Kingdom: A scoping consultation paper. London: Law 
Commission.

Law Commissions. (2016). Electoral law: An interim report. London: Law Commissions.
Leftwich, A. (1993). Democracy and development in the third world. Third World Quarterly, 14(3), 605–624.
Lipsky, M. (1980). Street level bureaucracy. New York: Russell Sage Foundation.
Lodge, M., & Hood, C. (2012). Into an age of multiple austerities? Public management and public service 

bargains across OECD countries. Governance, 25(1),79–101.
Loeber, L. (2017). The use of technology in the election process: Who governs?. Paper presented at the 

Building Better Elections Workshop, organised by the Electoral Management Research Network at the 
ECPR Conference, Oslo, September 2017.

Lopez-Pintor, R. (2000). Electoral management bodies as institutions of governance. Washington DC: United 
Nations Development Programme.

López-Pintor, R., & Fischer, J. (2005). Cost of Registration and Elections (CORE) Project. New York: UNDP.
Lührmann, A. (2018). United Nations electoral assistance: More than a fig leaf?. International Political Science 

Review, 40(2), 181–96.
Manafe, D., & Yasmin, N. (2019). What kills Indonesian election officials? Jakarta Globe. Retrieved from 

https://jakartaglobe .id /context /what -kills -indonesian -election -officials
McCormack, C. B. (2016). Democracy rebooted: The future of technology in elections. Atlantic Council.
MEDSL. (2018a). Election management in the U.S. is improving. Boston, MA: MEDSL.
MEDSL. (2018b). Elections performance index: Methodology report MEDSL. Boston, MA: MEDSL.
Mohr, Z., Pope, J. V., Kropf, M. E., & Shepherd, M. J. (2019). Strategic spending: Does politics influence 

election administration expenditure?. American Journal of Political Science, 63(2), 427–38.
Mozaffar, S., & Schedler, A. (2002). The comparative study of electoral governance – Introduction. 

International Political Science Review, 23(2), 5–27.
Nelson, S. 2015. Electoral assistance provided within the Romanian ODA programme. United Nations 

Development Programme.

http://dx.doi.org/10.3886/ICPSR31461.v1
https://jakartaglobe.id


Electoral Management 

59

Norris, P. (2013a). Does the world agree about standards of electoral integrity? Evidence for the diffusion 
of global norms. Electoral Studies, 32(4), 576–88.

Norris, P. (2013b). The new research agenda studying electoral integrity. Electoral Studies, 32(4), 563–75.
Norris, P. (2015). Why elections fail. New York: Cambridge University Press.
OSCE/ODIHR. (2008). Italy parliamentary elections 13–14 April 2008: OSCE/ODIHR election assessment 

mission report. Warsaw: OSCE.
Pastor, R. A. (2004). America observed. The American Prospect, 20 December 2004.
Pastor, R. A. (2006). The US Administration of Elections: Decentralized to the point of being dysfunctional. 

In A. Wall, A. Ellis, A. Ayoub, C. W. Dundas, J. Rukambe, & S. Staino (Eds.), Electoral management design: 
The international IDEA handbook. Stockholm: International IDEA.

Piccolino, G. (2016). Infrastructural state capacity for democratization? Voter registration and identification 
in Côte d'Ivoire and Ghana compared. Democratization, 23(3), 498–519.

Rhodes, R. A. W., & Marsh, D. (1992). New directions in the study of policy networks. European Journal of 
Political Research, 21(1–2), 181–205.

Sabatier, P., & Mazmanian, A. (1983). Policy implementation. In S. S. Nagel (ed.), Encyclopedia of policy studies. 
New York: Marcel Dekker.

Tenove, C., Buffie, J., McKay, S., Moscrop, D., Warren M., & Cameron, M. A. (2018). Digital threats to 
democratic elections: How foreign actors use digital techniques to undermine democracy. Vancouver: University of 
British Columbia.

UN General Assembly. (1948). The universal declaration of human rights.
USAID. (2014). Evaluation of USAID Electoral Assistance to Kenya.
van Aaken, A. (2009). Independent electoral management bodies and international election observer 

missions: Any impact on the observed level of democracy? A conceptual framework. Constitutional 
Political Economy, 20, 296–322.

van Ham, C., & Garnett, H. A. (2019). Building impartial electoral management? Institutional design, 
independence and electoral integrity. International Political Science Review, 40(3), 313–334.

van Ham, C., & Lindberg, S. (2015). When guardians matter most: Exploring the conditions under which 
electoral management body institutional design affects election integrity. Irish Political Studies, 30(4), 
454–81.

von Borzyskowski, I. (2016). Resisting democracy assistance: Who seeks and receives technical election 
assistance?. The Review of International Organizations, 11(2), 247–82.



60

Introduction

Over the last decades, different digital technologies have been implemented.1 They aim at 
easing tasks to be carried out by electoral authorities, maximizing voter accessibility, reducing 
involuntary errors, and contributing to the overall electoral integrity (Krimmer, 2012). At the 
same time, digital technologies, which differ from the too generic term of new technologies, 
also carry new concerns that need to be addressed. In particular, consideration should be 
given to how the principles of secrecy and equality apply to new forms for exercising political 
rights and how citizens maintain a direct supervision over an electoral procedure that has new 
technological features (OSCE/ODIHR, 2013).

The next sections provide an overview of e-voting mechanisms based on the social and 
legal issues with which their implementation deals. Firstly, a terminological and conceptual 
classification is established. The term “electronic voting” is often used for different realities 
and sometimes its meaning is so broad that a consistent analysis becomes impossible. Secondly, 
e-voting real cases, both successful and discontinued ones, will be mapped and lessons learned 
will be discussed. As a third pillar, three challenges commonly associated to e-voting tools will be 
analyzed: How e-voting manages to protect the secrecy of the vote and freedom of voters, how 
equality is considered when e-voting is in place, and finally the extent to which compliance with 
a transparent and verifiable electoral procedure is met. As long as e-voting might be analyzed 
from different angles, it is worth recalling that the text focuses on social and legal perspectives 
only. The full picture will necessarily include other aspects, namely the computer-based one 
(Prosser & Krimmer, 2004).

What Is Electronic Voting?

Having in mind that electronic voting is a broad term that, in practice, may encompass a range 
of very different electoral procedures, a classification of electoral technologies is needed for a 
proper understanding of the mechanism. Otherwise, we risk ignoring its specificities.

Firstly, e-enabled tools can be used either within controlled or non-controlled environments. 
While the former is supervised by state officials (e.g., polling stations, embassies), the latter refers 
to any location from which a ballot can be cast (e.g., home). Such a distinction is important 
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for some specific aspects that will be discussed below. For instance, voter identification and 
authentication are much easier within a controlled environment since such tasks may be 
performed in a traditional way (i.e., exhibition of an ID credential). Moreover, a controlled 
environment rends more difficult, though not impossible, (e.g., Bulgarian train, ballots’ pictures) 
the task of potential coercers. On the other hand, such environments do not facilitate the process 
for some groups of voters, like expats, people with limited mobility, or other types of usual 
absentee voters. Thus, a fair balance is to be found between principles that can be contradictory 
in practice. Should regulations accept, for instance, postal voting, concerns regarding secrecy of 
the vote will be raised. E-voting is always implemented within these nuanced scenarios and thus 
any Manichean approach should be forbidden. E-voting paves the path for different advantages 
(e.g., usability, accessibility with remote voting, fast tallies, invalid ballots, and error reduction), 
and each country is supposed to assess its pros and cons for every specific implementing scenario.

When it comes to the classification of voting methods, another important factor relates to 
the verification of results by traditional paper-based means. At a first glance, electronic voting 
seems not to include any paper-based component, but the so-called Voter Verifiable Paper Audit 
Trail (VVPAT) has become crucial for the acceptance of some variations of e-voting channels. 
When a Direct Recording Machine (DRE) is used for casting and counting the ballots, a 
VVPAT can be helpful as a second source to be used for an alternative recount, together with 
the one carried out by the machine itself. However, it is worth recalling that VVPAT only checks 
whether electronic and manual results match, but such receipts are unable to address other 
concerns related to electronic voting (e.g., unbiased presentation of candidatures on the screens).

There are different forms of VVPAT depending on its implementation (e.g., allowing or 
not the voter to manipulate the document) or its binding effect that depend upon what is 
established in the legal framework in case of discrepancy between paper and electronic results. 
Moreover, determining when a recount is compulsory is an important issue to be assessed 
country by country. Unfortunately, regulations exist that declare only that VVPAT should be 
implemented with no further indication on how it should be used or its relevant legal effects. 
In general terms, the use of VVPAT grew after a first generation of voting machines that proved 
to have been poorly implemented, which was the case namely for the United States of America 
(Rubin, 2006). VVPATs was seen as a tool that would balance some downsides of electronic 
voting mechanisms. However, the introduction of VVPAT may also be controversial, as was the 
case both in Brazil and India (Driza-Maurer & Barrat, 2016).

Beyond within which environment e-voting is used and the introduction of VVPAT, a 
thorough classification of electronic voting mechanisms should also encompass other options 
and pay attention to more nuances. There are many steps involved in an electoral procedure 
and each one of them could be improved with computerized means. That’s the reason that it is 
worth wondering whether the notion of e-voting covers all stages of such procedure or rather 
a specific range only.

In this regard, it is to note the role of the Council of Europe (CoE) in establishing 
intergovernmental standards for electronic voting. Although the recommendations approved 
in 2004 and 2017 have no binding effect and apply only to CoE’s member states, the texts 
are very helpful from a theoretical approach. They also serve as soft law tools for determining 
in detail what implementations may be covered under an agreed notion of electronic voting. 
Significantly enough, in 2017, the new recommendations updated the definition. While the 
first recommendation (2004) shaped electronic voting as “an e-election or e-referendum that 
involves the use of electronic means in at least the casting of the vote” (Rec200411, emphasis 
added). In 2017, the same term (e-voting) was defined as “the use of electronic means to cast 
and/or count the vote” (Rec20175, emphasis added).
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The new phrasing acknowledges that casting and counting could be performed by different 
means and, therefore, stand-alone scanners that are used only for the tally (i.e., counting ballots) 
– that is, with no previous interaction between voters and computers – are now covered by this 
text as actual electronic voting examples. Scanners that are just used for tally sheets and not for 
ballots would not be considered e-voting cases. The rationale behind this decision underscores 
the fact that certain problems are similar when ballots are cast or when votes are tallied by 
computerized means. In case of scanners, regardless of the use of ballot papers that open the 
window for subsequent recounts, the counting would have already ended and scanners could 
always be tampered with or misused with no direct supervision of laymen. Recounts would 
then simply be a reaction against a procedure already completed and finished. Scanners share 
such a feature with other e-voting mechanisms and that’s the reason that they can be treated 
together. On the other hand, other electoral applications (e.g., voter registration) allow for error 
detections by laymen before ending the relevant electoral procedure.

The OSCE’s Handbook for the observation of new voting technologies, which is another 
reference document in the field, refers to New Voting Technologies (NVT) as:

the use of information and communications technologies (ICT) applied to the casting 
and counting of votes. This understanding includes the use of electronic voting systems, 
ballot scanners and Internet voting. The term ‘electronic voting’…unless otherwise 
noted…should be considered synonymous with new voting technologies.

(OSCE/ODIHR, 2013, p. 4; emphasis added)

The OSCE and the Council of Europe are now aligned, since both of them accept ballot 
scanners as a form of e-voting. Moreover, both institutions also exclude neighboring tools, 
such as results transmission systems (RTS) or biometric devices, when they are not linked to 
casting and/or tallying. Despite some erroneous interpretations, e-voting should not be seen 
as a generic word. E-voting cannot be assimilated to any use of digital technologies within 
the electoral procedure. It rather refers to concrete scenarios. If such a narrower notion is 
accepted, substantial distinctions are to be found between this specific component and other 
cases where digital technologies are used for electoral purposes. This red line serves as indicator 
for determining whether a specific tool should be treated as e-voting.

As already stated, according to the rationale behind OSCE’s and CoE’s definitions, such a 
borderline would depend on whether the relevant tool allows for a supervision to be undertaken 
by citizens with no specific knowledge. Despite all digital voting technologies make external 
controls harder, the ones that finish their tasks without providing evidence to be understood by 
laymen are limited to devices used for casting and/or counting.

Real-world cases show how theoretic taxonomies struggle to fit specific examples within 
pre-established shapes. The variety of e-voting cases used to challenge such patterns and 
classifications should be flexible enough for embedding all different forms of e-voting without 
watering down the notion of e-voting.

The new Belgian e-voting system may serve as a good reference for such a nuanced approach. 
The procedure implements two computer-based devices: One as a ballot marker – that is, a 
computer used for selecting the candidates and issuing a token (i.e., e-card) that will be inserted 
into the second device – that is, a ballot box that will automatically read the ballots and perform 
the tally. The example shows how complex and nuanced real electronic voting cases can be. 
Computers may be used at different stages (e.g., filling out, printing, casting, and tallying) of 
the voting process, different devices may be in place for each task and different options may be 
available even for the very same activity (e.g., controlled or uncontrolled environments).
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The Belgian case raises no controversy, as long as at least two sensitive tasks are performed by 
computerized means. The voter needs to use a computer for selecting candidates and ballots are 
electronically tallied and computers themselves then deliver the relevant results. One may argue 
that the voter uses a traditional ballot paper for casting his/her vote, but the other factors clearly 
indicate that an actual e-voting solution is used.

However, some grey cases exist. As long as the voting flow involves different procedural 
pieces (e.g., delivering the ballots, filling out the ballots, and printing the ballots), sometimes it 
is not so apparent when a computerized e-voting process is in place. As stated above, what the 
e-voting notion would need is not just any impact on the electoral procedure. Any computer, 
regardless its features, would meet such a generic requirement and, therefore, the notion of 
e-voting would be diluted. What is really needed is an impact whose direct supervision is not 
feasible by laymen with no specific knowledge. That is the core of any e-voting mechanism. A 
couple of examples may illustrate the challenge of determining whether e-voting is in place.

In 2018, the Democratic Republic of Congo (DRC) deployed machines in every polling 
station (Lesfauries & Enguehard, 2018). These devices were intended to be used for marking and 
printing out ballot papers that would then be inserted into a traditional ballot box by the voter. 
However, the computers were also able to perform their own tally and transmit these results 
remotely to a central database. While the local legal framework explicitly forbade electronic 
voting mechanisms, it is worth wondering to what extent the solution should be considered just 
as a mere printer, as it was presented by electoral authorities, or rather an actual electronic voting 
case given its impact on crucial procedural steps, such as how to select candidates and what to 
choose between electronic and traditional results, in case of discrepancy.

Interestingly enough, regulations foresaw potential discrepancies between electronic and 
manual tallies, but the criteria to be applied differed depending on the procedural stage. 
While regulations were clear at the polling station level, stating that manual figures would take 
precedence, legal provisions became slightly darker whenever such discrepancies reappeared at 
second-level recount centers and a prioritization of electronic results was not totally excluded.

Moreover, such computerized ballot markers, even as mere printers, might raise other con-
cerns regarding, for instance, the randomization of ballots. The lack of this feature would open 
the door for tracking every ballot using a chronological order to match voters that showed up 
and ballots that have been cast. This concern was also raised in the 2005 parliamentary elec-
tions in Venezuela, where a programming error in the voting machines was detected – one 
that allowed tracking the sequence in which a vote was cast and recorded on the machine 
(EU, 2006).

The DRC case shows how a system where ballots are cast by traditional means (i.e., ballot 
papers and classical ballot boxes) may also pose questions about its classification. Digital devices 
were used for other tasks and a nuanced analysis is necessary to determine whether such devices 
should be considered as e-voting mechanisms.

On a similar note, between 2006 and 2016 Slovenia facilitated the process for voters with 
disabilities, and a number of polling stations offered the option to fill out the ballot using a 
computer that also served as a printer. The relevant print-out was used as the actual ballot to 
be inserted by the voter into a traditional ballot box. Subsequent steps (i.e., tally and results 
transmission) was performed as usual. Contrary to those in the DRC, regulations did not 
foresee any electronic results to be delivered by the voting machine itself. In 2017, authorities 
abandoned the use of devices due to higher costs compared to paper ballots.

Finally, the United States’ Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) 
establishes new forms of ballot delivery to voters, intending to ease electoral procedures for 
expats. In general terms, delivery is undertaken by electronic means (e.g., a PDF document 
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with the ballot template), so that voters can download the relevant ballots and, once they have 
been filled out, either with electronic support or not, they are sent back using different means 
that include traditional postal mail, but also e-mail, web services, and other options. Again, as 
stated above, the notion of e-voting relies upon the actual impact over voting rights of every 
computerized stage, that is, the extent to which a layman is capable of supervising the procedure. 
Computers may be used simply to speed up the process and thus produce no real impact, at 
least in these terms. However, should voting rights, which encompass much more than the 
very moment of casting the ballot, be exercised and somehow modified due to the presence 
of computerized means that do not allow direct supervision by laymen, then the procedure in 
place should be classified as electronic voting.

Such examples may serve as indicators that the very definition of electronic voting and its 
relevant borders is not totally peaceful, as long as challenging real-world electoral procedures are 
much more nuanced than a mere theoretical framework. Any analysis should take into account 
this factor for a proper understanding of e-voting implementation.

Where and Why Is Electronic Voting Used?

Electronic voting machines already have a long history. They have been implemented and 
piloted by a significant number of countries, such that the term “new voting technologies” does 
not fully reflect the notion of the topic. There is a large heterogeneity of e-voting solutions. 
While all of them share basic features, as articulated above, other important elements may differ.

Firstly, it is noteworthy that e-voting implementation relies either on private companies or 
in-house developments by local electoral authorities. Such a plurality of players ends in an array 
of technological solutions.

Secondly, e-voting is used to address specific electoral needs that may vary from one 
jurisdiction to another and, therefore, machines are customized to every particular environment. 
Should illiteracy be a problem for understanding ballots, usable devices would be based on 
numbers and/or figures. Should spoiling of ballots be a problem, the software would warn 
the voter and provide guidance to battle over- or under-voting (meaning, selecting too many 
options or fewer options than allowed for by the electoral law). Other similar examples exist for 
almost every e-voting implementation.

Last but not least, it is worth keeping in mind that e-voting is also used beyond political 
elections, which is the scope of this chapter. The private sector (e.g., shareholder assemblies), 
civil society organizations, and professional bodies trust this technology as a tool for improving 
their internal decision-making.

In this regard, political parties need a specific approach, since they combine features from 
private associations and public entities. They started using e-voting for primary elections, as 
well as leadership and internal votes. But public regulations often do not foresee these e-voting 
procedures and, therefore, standards to be met differ from what is applied for political elections, 
what is not positive, if we keep in mind that fundamental political rights are exercised within 
political parties as well (Barrat & Pérez-Moneo, 2019).

In general terms, mapping e-voting cases may start with a basic distinction between local 
and remote procedures. Regarding the former, some countries use e-voting machines at a 
nationwide level (e.g., Brazil, India, and Venezuela), while others combine e-voting with other 
traditional methods (e.g., United States, Belgium, France, Peru, and Argentina). Ballot scanners 
are utilized, among other examples, in Latvia, Norway, Kirgizstan, and Mongolia.

Remote channels (i.e., internet voting) are used in a handful of countries, among which 
Estonia and Switzerland play a leading role. Estonia began using internet voting fin 2005, 
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and it is the only country where such mechanisms are admitted nationwide and with no 
restrictions for any election or referendum (Vinkel, 2015). Other voting channels are also 
accepted.

In 2004, Switzerland implemented internet voting with three accredited systems to be used 
in Geneva, Zurich, and Neuchâtel. While Geneva’s system was developed by a private ven-
dor first and then insourced and maintained by local electoral authorities, the other two were 
outsourced to private companies. Over the last decade, other cantons also joined the project, 
choosing one of the three approved solutions. It is to be noted that, in Switzerland, elections or 
referendums take place approximately every three months and, therefore, an efficient, accessible, 
and nimble voting system is paramount. As postal voting had been introduced in a very suc-
cessful way over a period of 30 years, internet voting appeared as a logic step forward. However, 
Switzerland adopted a cautious approach restricting internet voting to a maximum percentage 
of voters. Moreover, other traditional voting channels remain available.

The list of countries currently using internet voting also encompasses, as a non-exhaustive 
list, Canada and Norway, for municipalities; Australia, at a provincial level; Armenia, just for 
diplomats; United Arab Emirates, from supervised environments; India, in Gujarat; Pakistan; 
and Panama. West Virginia piloted several different forms of electronic voting over the years, 
including a blockchain platform in the 2018 US elections. Moreover, the Åland Islands admitted 
internet voting in 2019, and the Russian Federation conducted a blockchain-based internet 
voting pilot in fall 2019.

In 2017, France decided not to use internet voting. However, upcoming elections are supposed 
to re-start a project that targets expats. Voting machines are still in use in some municipalities, 
although a moratorium was approved after the 2007 presidential and parliamentary elections, so 
that no new players (i.e., municipalities) will be added.

On-going and future cases where e-voting is implemented show that the technology proves 
to be useful for some environments. In this regard, different goals may be considered when 
deciding whether to use e-voting (Barrat, 2006). Firstly, economical or environmental grounds 
play an important role since, at a first glance, electronic voting appears to be a positive solution 
for these purposes. However, in-depth research is necessary to support such premises since 
calculation of e-voting costs, as well as its comparison with other voting channels, is not so 
apparent (Krimmer et al., 2018). Similarly, from an environmental point of view, some e-voting 
solutions (e.g., VVPAT systems) are not paperless. Moreover, both computers and networks have 
their own environmental footprint, and research is needed to determine whether this impact is 
higher than that of a traditional voting method.

Secondly, accessibility may be improved with internet voting. Absentee voters, such as 
people with reduced mobility or expats, benefit from solutions that ease current burdensome 
mechanisms that are normally based on postal channels. Engaging citizens living abroad in 
domestic political life is being promoted by an increasing number of countries. Appropriate 
mechanisms are to be found, and internet voting may appear a good solution.

Thirdly, some electoral systems face important problems due to the time-lapse needed for 
results delivery. On the same logistic note, certain ballot sizes or layouts are prone to errors due 
to weak usability. E-voting facilitates innovative solutions that speed up the counting process and 
reduce unintentional mistakes.

Lastly, turnout is often mentioned as a reason for promoting e-voting. The rationale behind 
such an idea points out that a digital era creates digital citizens that need digital means for 
casting a ballot. Otherwise, voters will stay away from a procedure that is more linked to the past 
than to the present. Electronic voting, and namely internet voting, would provide for a smooth, 
comfortable, and modern mechanism to participate in public matters.
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Such an approach has not been confirmed by real cases yet. Turnout figures increase when 
accessibility is improved (e.g., voting from abroad). However, in general terms, electronic voting 
alone is not capable to battle absenteeism, likely because such behavior relies upon deeper social 
and political grounds. When citizens decide whether to vote, a number of factors are considered, 
and comfortability may not be the most important one. Normally, political disengagement, which 
is caused by different democratic deficits, is a much more important reason for absenteeism.

Mapping e-voting worldwide shows that, together with consolidated examples, there is also 
a handful of discontinued cases. Such decisions were taken on the basis of different grounds 
related both to technical and social or legal aspects. The analysis of such cases is necessary, since 
they provide leads on where the weakest aspects of e-voting are.

Netherlands stopped using both voting machines and internet voting in 2006. The decision 
was taken after a computer expert raised concerns on the performance of e-voting machines. 
The report strongly contradicted what had been stated both by local authorities and the supplier 
so that, beyond such technical details, e-voting faced a crisis of social and political trust. An 
official commission decided to discontinue e-voting projects. Lessons learned in this case point 
out to the importance of civic activism for building up a social consensus supporting sensitive 
initiatives such as any implementation of new technologies within the electoral process. Ireland 
was a similar case, too. A number of voting machines were stocked and finally scrapped after 
a campaign led by civil society associations committed to a transparent and unbiased digital 
society.

Following the Dutch decision, there was a similar development in Germany. In 2009, the 
German Constitutional Court declared unconstitutional a law that allowed for the use of the 
(originally Dutch) e-voting machines (which did not provide for VVPAT) on the basis that 
their supervision needed specialized knowledge and, therefore, the public nature of the elections 
was damaged. The decision quickly became a leading case that shed light on the importance of 
transparent verifiability. However, a full and permanent prohibition of e-voting cannot be drawn 
as a conclusion from the German ruling, which is rather a statement on a particular type of 
e-voting. Machines with VVPAT, for instance, could comply with court’s requirements.

The court also underscored that a decision on which voting channels are accepted should 
take into account all electoral principles and exceptions could be justified in light of other 
constitutional goals – that is, public goods that have to be considered together with the principle 
of publicity. For instance, the balance between the public nature of the elections and universal 
suffrage, which means accessibility to the right to vote might lead to remote voting. Despite 
obvious constraints on the principle of transparency, the court admits, for instance, postal voting 
“mit dem Ziel…eine möglichst umfassende Wahlbeteiligung zu erreichen und damit dem 
Grundsatz der Allgemeinheit der Wahl Rechnung zu tragen”/"with the goal ... to achieve the 
highest possible turnout and thus to take into account universality as electoral principle" (§126). 
To date, no activities to discuss or propose a law that would allow for e-voting machines with 
VVPAT in Germany have been undertaken.

Austria, Mexico, Norway, and Finland may be also referenced as discontinued cases of e-voting 
implementations. The Finnish case relates to a small pilot project whose implementation failed 
due to the lack of proper voter education. A number of voters went out from the polling 
stations, assuming that they had cast the ballot. But, in fact, they did not press the relevant 
confirmation button and thus the computer did not incorporate such votes. Again, the problem 
was rather operational or social than technical. Appropriated simulations, mock elections and 
voter education programs would likely have prevented the incident.

In Norway, after two pilot experiences in 2011 and 2013, new political parties in the cabinet 
did not prioritize internet voting and the government decided to stop the project. Still, on the 
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local level, internet voting made a return to the political agenda, and local referenda are still 
using internet voting solutions. Furthermore, ballots are being scanned in central locations to do 
more complex forms of ballot counting (votes for candidates).

In Mexico, the following areas have used internet voting: Mexico City (2012), Baja California 
Sur (2015), and Chiapas (2015), where an incident occurred due to a corrupted electoral census. 
Two other Mexican States (i.e., Coahuila, from 2005 onwards, and Jalisco) developed their own 
voting machines as well, but the reconfiguration of electoral authorities, with a higher role of 
the federal commission, prevented local bodies from using such mechanisms again in 2018. 
Local commissions maintain the projects, however, for citizen participation initiatives.

Finally, the Austrian case relates to an internet voting pilot used for the elections of a 
federation of university students in 2009 (Krimmer, Ehringfeld, & Traxler, 2010; Krimmer, 
2017). A decision of the Austrian Constitutional Court established legal criteria for such projects 
and no new initiatives have been undertaken so far (Driza-Maurer & Barrat, 2016).

International case-law on voting machines for persons with disabilities consists of contrasting 
decisions by the UN Committee on the Rights of Persons with Disabilities and the European Court 
of Human Rights. In Fiona Given v. Australia, the Committee (2018) expressed the view that 
authorities should provide equipment that assures independent voting and secret ballot regardless 
of financial burden, and even if voters do not ask for it in advance.

The European Court (2021), on the other hand, in its Toplak and Mrak v. Slovenia (Applications 
no. 34591/19, 2545/19) judgment found no violation in Slovenia's abandonment of voting 
devices even if this means that voter would need to disclose their choice to another person who 
would fill out the ballot for them.

Main Challenges of Electronic Voting Projects

This section deals with three different challenges that any voting system, including e-voting, 
always needs to address: How to protect secrecy of the vote and freedom of the voter, how to 
maintain a level playing field among voters or candidates, and how to build social trust on the 
electoral procedure when a meaningful supervision needs specialized knowledge.

Secrecy and Freedom

Electoral procedures are very sensitive, and legal frameworks surround them with a number 
of guarantees that intend to protect the freedom of every voter to determine his/her political 
choice. Secrecy appears as a means for such a goal, as it is assumed that contemporary societies 
could open the door for potential coercers and, therefore, vulnerable people could not be totally 
free when casting a ballot. The compulsory use of voting booths, voting envelopes, or a strict 
supervision of ballot delivery are commonly accepted procedures that normally manage to 
maintain secrecy and freedom. However, such a principle also accepts exceptions when a greater 
public good is to be achieved. Postal and proxy voting are good examples of this.

As a new voting channel, electronic voting should also meet basic standards like secrecy and 
freedom and the already mentioned distinction between e-voting mechanisms for controlled 
or uncontrolled environments play a crucial role. Firstly, the former can be assimilated to what 
already happens in a traditional polling station. If a DRE is used in polling stations, booths could 
also be compulsory and, in general terms, the system is able to protect both the freedom of 
the voter and his/her relevant choice. However, some specific concerns should be addressed as 
specific features of computer-based voting channels (e.g., unbiased display of candidates on the 
screens, randomization of votes that are stored by the relevant machine).
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On the other hand, internet voting from non-controlled environments faces challenges that 
are already known when postal voting is in place. Wherever postal voting is accepted, as in 
Switzerland, where around 90% of citizens use postal channels for casting their ballots, the 
introduction of internet voting is likely be less challenging than the same procedure in countries 
where postal mechanisms are not accepted for electoral matters. In this regard, a comparison 
between postal and electronic voting is very helpful. The Venice Commission states that:

for non-supervised e-enabled voting, technical standards must overcome different 
threats to those which exist for postal voting. This form of voting must only be 
accepted if it is secure and reliable. In particular, the elector must be able to obtain 
confirmation of his or her vote and, if necessary, correct it without the secrecy of the 
ballot being in any way violated. The system’s transparency must be guaranteed.

(Grabenwarter, 2004, 69–70)

Regarding the secrecy of the vote, it is noteworthy that some countries (e.g., Estonia, Norway) 
accept multiple voting as a functionality that would mitigate potential coercions. Electronic 
voting introduces, here, an added value that postal voting normally does not admit. The Estonian 
Supreme Court referred to such multiple voting as a ground for not admitting a complaint that 
put into question the compliance of e-voting solutions with the principle of secrecy. In this 
regard, it is to note that the court split the notion of secrecy into two dimensions. While the 
first relates to the voter, as already explained above, the second pays attention to the ballot and 
forbids any vote tracking. Such secrecy is also referred to as anonymity.

For this second dimension, electronic voting creates certain doubts since, once a vote has 
been cast by electronic means, a layman can no longer verify whether the ballot remains 
connected to any given voter. While traditional methods address this challenge with empty 
and sealed boxes, electronic voting needs to provide supplementary evidence proving that no 
men-in-the-middle have been able to see the content of ballots and correlate them to specific 
voters. Cryptography and other sophisticated techniques could offer all these properties, but, 
beyond the relevant and necessary academic discussions from that technical side, laymen would 
be expelled from the supervision, which is a democratic task that any electoral procedure needs. 
The section on transparency (below) will deal with transparency, and verifiability issues will 
be addressed as mechanisms to involve voters in the electoral supervision process when digital 
technologies are in place.

Concluding this section, the secrecy of the vote and the freedom of the voter stand as basic 
principles that any digital voting technology should meet. A comparison with other accepted 
voting channels (e.g., postal voting) serves as a good methodology for identifying what is specific 
to e-voting and what not. Moreover, e-voting may also propose new ways (e.g., double voting) 
for achieving such a compliance and a particular assessment will be needed for each added value.

Equality and Digital Divide

As with any other digital technology, social divide has to be duly considered when e-voting 
mechanisms are to be implemented. Moreover, as e-voting relates to elections, basic political 
rights are in place and, therefore, formal and substantial inequalities are totally unacceptable. In 
this regard, different dimensions of the principle of equality should be taken into account.

Firstly, equality means universal accessibility, which has always been an important concern 
when elections are implemented. That’s the reason that traditional electoral systems already 
accept different ways for casting ballots, such as postal, proxy, and home-bound voting. These 
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channels intend to maximize the access to the right to vote, while admitting exceptions to 
general principles (e.g., proxy voting for the direct vote or postal voting for the secrecy and 
freedom). Electronic voting, and namely internet voting, should be analyzed within this more 
general framework. Internet voting would provide higher accessibility, as long as different groups 
of people that cannot easily show up to the polling stations would be beneficial. In this regard, 
countries that already admit postal voting, such as Switzerland, are prone to implement internet 
voting.

However, it would be worth wondering whether such improvement only benefits those who 
are already familiar with new technologies. In this regard, internet voting, if offered as the unique 
voting channel, could deepen the digital divide if, in practical terms, some groups are excluded. 
Accessibility means the physical capability to use computers, but also the digital literacy that 
allows citizens to take advantage of these new options. Both indicators may vary a lot from one 
country to another and weak rates are likely to lead to a biased social implementation of internet 
voting. That’s why international standards recommend that “unless channels of remote e-voting 
are universally accessible, they shall be only an additional and optional means of voting” (§3 / 
Rec(2017)5, Council of Europe).

Accessibility related to other forms of e-voting raises less concerns because citizens still 
need to show up at the relevant polling station where computers are deployed. However, 
digital literacy remains an important issue and, as an added risk, the likelihood for a complete 
replacement of traditional voting methods by digital ones is much higher when controlled 
environments are in place. Venezuela, Brazil, India, and Belgium would be good examples 
for a scenario where citizens are left with the only option of using new tools to exercise a 
basic political right. Large and long-term voter education programs are crucial for smooth 
transitions.

Finally, voting tools should also guarantee equality among candidates. While a level playing 
field is often considered when it comes to electoral campaigns and finances, other practical 
aspects, such as how candidates are displayed on ballot papers, should also be addressed. When 
e-voting is considered, screens play the role of ballots and the equality of candidates should be 
customized to this new format. For instance, whenever all candidates cannot be displayed on 
the same screen, scroll buttons will be implemented, but such options need to be considered on 
both technical and legal terms, since candidates on the first screen could be unfairly benefited. 
Again, a comparison with previous voting methods may serve as a guideline. In the Democratic 
Republic of Congo, for instance, the number of candidates is always a huge problem, but paper-
based voting already used booklets in some constituencies and, therefore, different screens would 
not be such a drastic measure. In any case, voter education initiatives, together with pilot projects, 
are very useful for mitigating potential negative impacts.

Transparency

Genuine elections mean that contestants with very different ideological starting points must 
agree on procedural rules and accept final results, even when they give the victory to the 
rival. Transparency is paramount since hidden aspects, even when everything is fine, may create 
suspicions and may easily become alibis for not accepting a real defeat. When it comes to 
electronic voting, transparency is even more crucial because computers may lead to a technocracy 
where crucial decisions about the use of technology and elections are left (or delegated) to 
experts. Citizens (i.e., voters) are submitted to decisions that cannot be understood or supervised 
– what is known as a black box. Audits, certifications, and finally so-called End-to-End (E2E) 
verifiability intend to address this concern.
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Firstly, e-voting may be submitted to an array of audits and certifications. While audits 
assess whether a mechanism has properly followed a pre-established set of rules, certifications 
take place beforehand. They assess the compliance to some parameters and issue the relevant 
certificates. Audits can be implemented together with e-voting certifications, since they have 
different goals. Moreover, the terms to be used for such tasks and their meanings may differ from 
one country to another (Barrat et al., 2015).

Legal provisions determine, among other aspects, what is to be certified/audited, who will 
assume such tasks, which criteria are to be applied, and the binding effect of the conclusions 
and its publicity. France, where available certifiers of voting machines are pre-selected by the 
government; Belgium, where there is a specialized public body (i.e., Collège des Experts); and 
the US, with a decentralized network of testing labs, are countries where certificates and/or 
audits are normally required. Internet voting, whose certification is much more difficult than 
other types of e-voting, may rely upon audit measures only, as happens in Estonia.

However, neither audits nor certifications intend to provide real verifiability. They may 
contribute to increase the level of trust on the e-voting procedure, but such perception still 
relies on indirect and specialized sources – that is, citizens have to believe what is said by pre-
selected actors (i.e., private / public auditors or certifiers). That’s the reason that a so-called 
second generation of e-voting mechanisms, mainly internet voting ones, pays more attention to 
an E2E verifiability that would be:

a functionality of NVT systems that allows the validation of results on a universal 
and/or individual basis. Systems with universal verifiability provide means for an 
independent third party to establish that the result of an election was reported honestly 
and without manipulation, through either manual or mathematical checks. On an 
individual level, voters are provided with the ability to verify that their votes were cast 
as intended, stored as cast, and (ideally) counted as recorded.

(OSCE/ODIHR, 2013)

Norway, Estonia, Switzerland, and Australia are leading countries when it comes to E2E 
verifiability. Regarding Norway, in the 2011 elections, a message was sent to each voter’s mobile 
phone containing codes that s/he could compare with a list that was delivered beforehand. Such 
codes indicated which candidates s/he had voted for. The system intended to provide cast-
as-intended, as well as recorded-as-cast, verifiability. Moreover, the tally was open to external 
verifications that were supposed to comply with the counted-as-recorded requirement. The 
source code was also made available before the election to allow public scrutiny of the voting 
system. In 2013, Norway again used the same system with slight updates, but internet voting was 
discontinued afterwards, mainly due to a change of government.

In Estonia: “a verification application was added to the system providing Internet voters 
with an option of verifying their vote based on information stored in a QR verification code” 
(OSCE/ODIHR, 2019). Moreover:

a team of external auditors was dispatched to assist the [electoral authorities] with 
establishing vote secrecy during the computation of preliminary Internet voting 
results and the integrity of final Internet voting results by verifying the correctness 
of the cryptographic shuffle and decryption proofs. The team did not audit other 
critical operations, most notably the correct transmission of the final aggregation of 
the decrypted Internet votes.

(OSCE/ODIHR, 2019)
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In 2014, Switzerland modified the legal framework covering e-voting, and one of the main 
goals consisted of introducing both individual and universal verifications. Three accreditation 
levels were foreseen, depending on which security and verification measures were implemented. 
In this regard, it is worth underscoring that Switzerland follows a step-by-step strategy that 
conditions the maximum percentage of voters using e-voting on meeting specific technical 
standards. Should more requirements be met, a higher percentage of voters are allowed to use 
the system.

The three e-voting systems that had been in place over the last decade applied for a 
re-accreditation and only two managed to pass it (Geneva and Neuchâtel). Moreover, the solution 
originally used in Neuchâtel achieved level 2 (50% at the cantonal electorate and 30% at the 
Swiss one) and, in 2019, a first approval for level 3 (no restrictions on the percentages). However, 
as of July 2019, the actual implementation of the new system and even the continuation of any 
e-voting implementation remain uncertain. Firstly, in 2019, a moratorium was approved for 
this system after a controversial Public Intrusion Test (PIT) and scrutiny over the source code. 
Secondly, Geneva’s project has been totally discontinued.

Finally, New South Wales in Australia started using internet voting in 2011 and introduced 
cast-as-intended verifiability in 2015. Nowadays, voters may verify their own ballot with a QR 
code and a specific verification app. Counted-as-recoded verifiability was introduced in 2019.

E2E verifiability appears as an improvement for the black-box burden that every e-voting 
mechanism has to face, but it is worth paying attention to some controversial aspects. Firstly, 
any individual verification raises concerns on the secrecy of the vote, as long as the voter is 
sent a proof of his/her vote. Multiple voting, as implemented in Norway and Estonia, may 
mitigate this problem. Secondly, in practical terms, universal verifiability still means that there is 
no direct supervision by laymen, as long as its implementation requires specialized knowledge. 
However, the fact that any person is allowed to carry out such assessment could emulate 
traditional supervisions and be accepted as a way to create a trustworthy scenario. Thirdly, legal 
doubts persist regarding how such verifications are submitted as evidence to court and how 
the judiciary can resolve discrepancies that could appear even among third independent parties 
carrying out all relevant tests. Last but not least, it is worth keeping in mind that E2E verifiability 
does not address e-voting concerns other than those related to results verification. Secrecy and 
anonymity, for instance, are not covered.

Note
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Introduction

Recent years have seen several election reform controversies heat up, both in the US and 
around the world. Discussions of such controversies in the US often invoke global trends to 
either defend1 or criticize2 US practices. The contrasts between the US and other nations, and 
among nations globally, increases when the special case of democracies in the developing world 
is considered.

This chapter examines five election reform areas where the US is something of an 
outlier: (1) Voter registration; (2) voter ID; (3) felon disenfranchisement; (4) redistricting; and 
(5) proportional representation. It compares and contrasts, notes trends, and, in some cases, 
makes recommendations for change. It also surveys the state of democratic play in developing 
countries, noting how these election reform areas may differ between advanced democracies 
– e.g., democracies that are members of the Organization for Economic Cooperation and 
Development – and developing democratic countries.

Voter Registration

Regarding access to the franchise, there are some areas of near universality, including practices 
within the US. Almost all countries choose 18 as the age for voter eligibility (ACE Project).3 
A few outliers (including Brazil, Argentina, and Ecuador) go as low as 16, and a few (including 
Lebanon, Malaysia, Oman, and Singapore) as high as 21, but almost 90% of the world’s nations 
use 18, including the US. Almost all countries further require voters to be citizens, and a good 
third require some period of residence, which again leaves the US squarely in the mainstream 
(ACE Project).4

But the US is an outlier when it comes to voter registration. It is rare among modern 
democracies in having a decentralized system, where each state or province creates and enforces 
its own rules and procedures regarding registration and voter eligibility (Rosenberg & Chen, 
2009).5 As a result, comparisons to other countries are sometimes more complicated, depending 
on the degree of regional variation.

More importantly, the United States is one of only a few democracies that require citizens 
to affirmatively register to vote. Most countries automatically register their citizens once they 
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become of age (Rosenberg & Chen, 2009; ACE Project, Comparative Data (Voter Registration). 
In these countries, the government has an affirmative responsibility to add people to the voting 
rolls as they become of age or become citizens (Rosenberg & Chen, 2009; ACE Project, 
Comparative Data (Voter Registration)). In many of these countries, individuals can opt out of 
automatic registration, but few do.

As one might expect, registration rates are vastly higher in the automatic registration 
countries. Over 90% of the eligible population, and often well above 90%, are registered in these 
countries (Rosenberg & Chen, 2009). This compares to a rate of 68% for the US.6

The US outlier status on this issue may be changing. Automatic voter registration (AVR) 
is a growing trend in the American states. Sixteen states and the District of Columbia have 
already approved automatic registration, and more states may join in. (Brennan Center, 2019a).7 
The typical American model has drivers’ license agencies, and other government agencies with 
access to individuals’ age and residence data, routinely transfer that data to elections officials, 
who verify their eligibility to vote and (where verified) add them to the voter rolls. Individuals 
are allowed to opt out of the automatic registration, but, absent an affirmative objection by the 
individual, registration occurs (Morris & Dunphy, 2019).

This is a recent development: The first US state to adopt AVR was Oregon in 2015.8 As a 
result, not all states that have adopted AVR have implemented, and some have not implemented 
long enough yet for a comprehensive study of results. But from the data available, it seems 
that, consistent with the experience around the world, automatic voter registration has led to 
dramatically improved registration rates. A recent study by the Brennan Center for Justice of 
the seven states that had already implemented AVR indicated substantial increases in registration 
rates in all states, ranging from a 9.4% increase in registration rate in Washington, D.C. to a high 
of a 94% increase – in other words, almost doubling – in Georgia (Morris & Dunphy, 2019).9 
The average increase was 43%.

While AVR seems to increase registration rates significantly, this does not necessarily 
mean that actual voter participation is always increased. Some studies suggest that the need to 
voluntarily and affirmatively register to vote does not depress voter turnout, or has only a slight 
effect (See Franklin, 1996 & sources cited therein). It could be that persons added to the voter 
rolls do not in fact choose to vote. This is especially the case if the voter has a low perception of 
the election’s salience – how competitive it is and how likely it is that its result will affect policy 
outcomes (Franklin, 1996). For this reason, AVR would be most effective when combined with 
other reforms increasing election salience – like, for example, switching from a winner-take-all 
model to proportional representation (see below the section on proportional representation). 
Either way, AVR would clear one definite hurdle to political participation, and experience has 
shown that AVR can be implemented smoothly, with little downside. It would thus appear to 
be a salutary reform.

On balance, AVR is a reform with great potential, and the US would do well to join the 
global mainstream here. To this end, the very first bill filed in the US House after the Democrats 
gained control in 2019, H.R. 1, provided for AVR for all federal elections (116th Congress, 
2019).10 That bill has been reintroduced in the current Congress.

Voter ID Requirements

A 2014 study by the International Consortium of Investigative Journalists (ICIJ) broke up global 
democracies into one of three categories regarding voter ID rules: (1) Countries accepting mul-
tiple forms of ID, (2) those requiring a standard government-issued ID, and (3) those requiring 
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particular types of government ID that individual voters must actively obtain. The US falls into 
the third category (ICIJ RepoRt, 2014).

Broadly speaking, African countries tend to be more flexible in allowing varying forms of 
ID, including such variants as affidavits by tribal elders in Liberia and Malawi (ICIJ Report, 
supra). European nations tend to require standard government-issued IDs (ICIJ Report, supra). 
In North and South America, it is more the norm to require individual voters to apply to obtain 
specified forms of ID (ICIJ Report, supra).

This more burdensome category tends to lead to lower rates of voter participation, but not 
always. Some countries in the Americas embark on a robust effort to educate voters and make 
obtaining the requisite IDs manageable, even for indigenous people, residents in remote areas, 
etc. Mexico and Belize, for example, have achieved voter registration rates of over 95% in this 
way. (ICIJ Report, supra).

In the US, the trend has been not only to require individuals to actively obtain specified 
forms of ID, but also, in many states, to become more restrictive regarding the types of ID that 
qualify. Of particular note is the rise of laws requiring photo IDs. Since 2000, the number of 
US states adopting voter ID laws of some kind rose from 15 (out of 50) to 33, with the pace of 
adoption accelerating in the last decade (NCSL, 2017). Some of them allow non-photo forms 
of identification, like signing an affidavit. But 11 of these states specifically call for a photo ID, 
and accept no substitutes. And, while many of these states claim to offer the necessary IDs free 
of charge, they require supporting documents (such as passports, birth certificates, etc.) that do 
cost money to obtain. Such states make the US unique internationally in forcing the voters to 
bear such costs (See polItIfaCt).11

The predictable result in photo ID states has been a decline in voter participation. A 2014 
US government study focusing on two US states that had recently adopted a photo ID law 
(Kansas and Tennessee) found that turnout among eligible and registered voters declined by 
somewhere between 2 to 3%. The study used a standard demographic “matching” methodology 
and controlled for such potentially confounding demographic factors as age, education, race, 
and sex.12 While not as dramatic a drag on voter participation as the lack of AVR, the photo ID 
laws’ reductions can determine the outcome of very close elections, which are quite common 
in the US (Mulroy, 2019).13

This is especially the case, since the reductions in participation disproportionately affect racial 
minorities (Fraga & Miller, 2018; Henninger, Meredith, & Morse, 2018). These minorities tend 
to vote for the center-left Democratic Party (Cifullo & Fry, 2019).

Indeed, there is some reason to believe that this partisan effect is a main motivation behind 
the enactment of these laws. They have been enacted predominately in states controlled by the 
Republican Party (Rocha & Matsubayashi, 2014) and supported predominately by Republican 
legislators (McKee, 2015). And several public comments from prominent Republican officials 
have suggested that the laws were passed with this hope in mind. For example, the House 
Republican leader in the US state of Pennsylvania famously declared in 2012 that its voter ID 
law “is gonna allow [Republican presidential nominee] Romney to win the state of Pennsylvania, 
done” (Weinger, 2012).

The decline in voter participation – even one skewed to enhance outcome-determinative 
effects – might be defensible if the laws were indeed necessary to serve their ostensible purpose, 
that of guarding against voter fraud. But exhaustive studies have shown that the type of voter 
fraud photo ID laws are designed to prevent – in-person voter impersonation, where a voter 
shows up at the polling place pretending to be another person – is vanishingly rare (Hasen, 2012; 
Minnite, 2010; Levitt, 2014). US courts reviewing the issue have reached similar conclusions.14 
Even when numerous federal law enforcement agencies went out of their way to find and 



Steven J. Mulroy 

76

prosecute such cases, their comprehensive efforts failed to yield more than a handful of cases 
(Mulroy, 2019).

Adding up all these restrictions on registrations and voting, the US is among the most 
franchise-restrictive nations in the world (Chavkin & Boland-Rudder, 2014). The predictable 
result is lower participation overall. The US has comparably low voter turnout rates. (Desilver, 
2018). Part of this disparity can be attributed to the fact that the US is not among the 21 
countries that make voting compulsory (World Factbook). But, even among voluntary voting 
countries, the US has comparably low turnout rates (Desilver, 2018). Only 56% of the voting-
age population voted in the 2016 presidential election (Desilver, 2018), despite an unusually 
dramatic campaign.

The trend in the US on this topic is both negative and against the global trend. Unsurprisingly, 
the omnibus election reform bill HR1 in 2022 addressed this issue by requiring US states to 
allow an affidavit signature to substitute for a photo ID for all federal elections.

Felon Enfranchisement

The question of enfranchising prisoners while in prison recently made US headlines when 
Democratic presidential hopefuls talked about it at a nationally televised presidential debate 
(Ember & Stevens, 2019). Although some in the media characterized the near-unanimous 
support among the presidential candidates for prisoner voting as a sign of Democratic radicalism, 
the notion is not so radical globally. Roughly one-third of countries around the world allow 
prisoners to vote; one-third allow some prisoners to vote, depending on the type of prison 
sentence or local laws; and one-third do not allow prisoners to vote at all (Al Jazeera, 2019). 
Overall, nations with high incarceration rates tend to have more restrictive disenfranchisement 
laws for those convicted of crimes (Walmsley, 2013).15

And the pro-enfranchisement consensus is even stronger when one considers the voting 
rights of those who have left prison. Post-release restrictions on the franchise are relatively 
rare among the world’s nations. Only eight countries deny the franchise to those who have 
completed their sentences (Harpster & Vaughn, 2016).16

Again, the US is a notable outlier here; it is one of those eight countries. Its rules are among 
the most restrictive globally (Harpster & Vaughn, 2016). Indeed, most US disenfranchisees are 
not in prison, but in their community on parole, probation, or having completed their sentences 
(Chung, 2019).

Most US states disenfranchise released felons for some period of time and, in some cases, 
indefinitely. While the policies vary greatly from state to state in terms of the number of 
underlying crimes that trigger disenfranchisement and how long disenfranchisements last, 48 
of 50 states impose some kind of voting restrictions on those convicted of felonies, and most 
felonies qualify for triggering disenfranchisement. Thirty-two of those states disenfranchise non-
prisoners who are on parole or probation; 11 of those 32 even disenfranchise persons after they 
have completed their sentences. Of those 11 post-sentence disenfranchisement states, policies 
vary regarding whether they can regain their voting rights, how long they must wait to attempt 
to do so, and how difficult the process is. But reenfranchisement normally involves waiting a 
substantial period of time and going through significant affirmative efforts. The percentage of 
the population disenfranchised by felony conviction has risen substantially over the last five 
decades, as the percentage convicted and incarcerated has risen due to “mass incarceration” 
policies (Chung, 2019).

As with photo ID laws, the felon disenfranchisement laws disproportionately burden 
racial minorities. Black voters are more than four times more likely than other voters to be 
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disenfranchised, with one out of every 13 African-Americans disenfranchised. In four states, one 
in five black voters is disenfranchised (Chung, 2019).

To many in the US, felons seem a uniquely suitable group to disenfranchise. But it is by no 
means obvious that they should be so restricted, just as it is not obvious that other groups should 
be so restricted. Interestingly, some countries (Colombia, Egypt, Turkey, Venezuela) forbid voting 
by members of the military. The point of the restriction is to reinforce the apolitical nature of 
the military (ICIJ RepoRt). Such countries have a history of military coups and other military 
interference in politics.17

But the justifications for felon disenfranchisement, in particular, ring hollow. Traditional 
arguments for the practice include a desire to deter crime; prevent electoral fraud and “subversive” 
voting; and protect the “purity” of the ballot box (Sigler, 2014). There is no persuasive evidence 
that disenfranchisement adds anything to deterrence that is not already achieved by the prison 
sentence itself; or that former felons, disenfranchised for a wide variety of crimes having nothing 
to do with election fraud or even fraud of any kind, are as a group likely to commit election 
fraud. Nor is there persuasive evidence that former felons would vote cohesively to somehow 
subvert the system – let alone do so in significant, outcome-determinative numbers. The states 
of Maine and Vermont, which have long allowed even prisoners to vote, have not seen these 
problems (Mulroy, 2019).

More sophisticated justifications discuss the notion that felons have “violated the civic trust 
that makes liberal democracy possible” (Sigler, 2014). However, this ends up being just a version 
of the abstract, symbolic argument regarding the “purity of the ballot box,” or one sounding in 
an intuitive, moralistic, “just desserts” approach. Given the very real burden created by these laws, 
and the fact that what is being burdened is a fundamental right of democracy, it is questionable 
whether this justification is very compelling. This symbolic purity seems overkill particularly in 
the US, where the practice in the US is both severely racially disproportionate and large enough 
to change many election outcomes (Chung, 2019).

Perhaps for these reasons, the trend in the US has been toward liberalization, just as it has 
been regarding ease of registration and ID requirements. In the last 20 years, almost half of US 
states have either expanded voter eligibility or made it easier for persons to restore their rights. 
This includes ten states that either repealed or substantially liberalized their lifetime bans, and 
seven states that repealed disenfranchisement for those on probation or parole. Most notable and 
recent in this trend are New York, where in 2018, the governor began using his clemency power 
regularly to restore the franchise to parolees and Florida, which by referendum amended its 
constitution to about 1.54 million persons who had completed their sentences (Chung, 2019).18 
At the federal level, the HR1 election reform bill would guarantee the rights of felons to vote 
in federal elections, except for those still in prison.

Redistricting Commissions

All liberal democracies have independent commissions that draw district lines. A few nominal 
democracies that do not – Cameroon, Kyrgyzstan, Malaysia, and Singapore – have authoritarian 
governments that cannot really be considered liberal democracies. The notable exception is the 
United States, the only modern democracy that still allows incumbent politicians to draw their 
own district lines (Stephanopoulos, 2013).

Most of these democracies used to allow incumbents to draw their own lines, until court 
decisions or political reform moved them toward the redistricting commission model. Under 
this model, appointed nonpartisan judges, academics, or other experts draw redistricting plans, 
often supervising drawing done by professional demographers, cartographers, and statisticians 
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on staff. Some models allow elected officials to participate. Even when that is the case, such 
representation is carefully balanced among major parties (Mulroy, 2018).

Australia is a good example. Its Australian Election Commission (AEC) is made up of 
three appointees: A retired judge, a professional statistician, and another government official. 
Working with other professional nonpartisan appointed officials, they decide on a first draft 
of a redistricting plan for the federal House elections, without using any political data. There 
is an ample public notice and comment period before finalizing the maps (Commonwealth 
Electoral Act 1918 Section 5 (Aust)). Similar state-level Election Commissions exist in each 
state for drawing state legislature maps. The AEC is well-respected as independent from political 
considerations, representing the gold standard here (Mulroy, 2018).

Unsurprisingly, the districting plans resulting from independent commissions generally have a 
lower partisan bias than those drawn in the US by politicians – i.e., there is a closer correspondence 
between the percentage of the vote that a party wins and the percentage of legislative seats that 
the party gets (Mulroy, 2018; Stephanopoulos, 2013). Studies of such plans before and after the 
switch to redistricting commissions show a marked immediate reduction in partisan bias (see, 
e.g., 2010; Jackman, 1994). One study showed that Australian districting plans had partisan bias 
about one-third lower than comparable American districting plans (Stephanopoulos, 2013). In 
the Australian House, the seat share of each major party has somewhat closely matched that 
party’s share of the two-party vote (Stephanopoulos, 2013). Over the last ten years, the deviation 
has averaged 1.75%, never getting above 9.5% (Mulroy, 2018).

Contrast the United States. Again, practices vary markedly by state. But most US states still 
allow the elected members of the state legislature to draw directly the district lines for both the 
state legislature and the US House. They may employ professional demographers, but simply 
to effectuate the elected members’ will, not to exercise independent judgment. As a result, the 
US continues to have a serious gerrymandering problem. Gerrymandered district plans are 
common and have become even more common in recent decades, as advances in computer map 
drawing have allowed ever more fine-tuned gerrymandering (Mulroy, 2018).

This, too, is changing. In recent years, a number of US states have adopted the redistricting 
commission model. Some have adopted truly nonpartisan commissions as in Australia. Others 
have moved just to bipartisan commissions, largely made up of incumbents, but balanced 
between major parties in such a way as to require at least a few members of each party to sign 
onto a plan (Mulroy, 2018).

While a salutary reform, even nonpartisan redistricting commissions are not a complete 
solution to the problem of gerrymandering. This is because of the phenomenon of “demographic 
clustering.” People do not evenly spread themselves out according to political affiliation; 
they bunch together in like-minded clumps that can complicate the drawing of fair districts, 
which are supposed to be somewhat compact and equipopulous. In advanced democracies, 
a common situation is for left-of-center voters to overconcentrate in urban areas. Compact 
single-member districts drawn in such urban areas tend to “pack” leftist voters into districts 
with leftist supermajorities. This tends to “waste” the leftist votes (Chen & Rodden, 2013). 
This phenomenon allowed the Republicans to retain a 30-seat majority in the US House in 
2012, even though Republican candidates nationwide received less than a majority of the vote 
(Mulroy, 2018).

For this reason, the US record with redistricting commissions has been mixed. One study 
comparing simultaneous redistricting plans drawn by commission and non-commission US 
states concluded that the commissions have not helped much in reducing partisan bias – at best, 
a slight improvement (Stephanopoulos, 2013). California’s early experiment with bipartisan 
commissions at first seemed to sharply reduce partisan bias, but later elections showed partisan 
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bias even above the national average (Mulroy, 2018). Similar reform efforts in Florida, which, by 
referendum, imposed party-neutral redistricting criteria like compactness, contiguity, and respect 
for political subdivision boundaries, proved unavailing because of demographic clustering (Chen 
& Rodden, 2013).

The natural skew of single-member districts caused by demographic clustering is not limited 
to the United States and does not always hurt leftists. For example, even the well-respected 
AEC can get it wrong. Both in 1990 and 1998, the major party winning the majority of the 
overall Australian vote did not control a majority of the seats, thanks to this skew, which some 
have called an “unintentional gerrymander.” In one instance, the leftist major party benefited; 
in another, the rightist party. And, while recent Australian House plans have resulted in a fairly 
close alignment between votes and seats, the deviation has gone as high as almost 10%, more 
than enough to be outcome-determinative in a close election.

For these reasons, while redistricting commissions are a good idea, they are only a half-
measure. What is truly needed is a system of proportional representation.

Proportional Representation

Proportional Representation (PR) is used more than any other electoral system around the 
world. Indeed, most countries use some form of PR to elect at least part of their national legis-
lature. PR is the opposite of the “winner-take-all” system familiar to those in the Anglo-French 
tradition. Those systems tend to elect representatives from single-member districts. In plurality 
(or “first-past-the-post”) systems like those used in England and India, whichever candidate gets 
the most votes wins, even if it is not a majority of the vote. In two-round systems as in France, if 
there is no majority winner, the top two candidates advance to a runoff election. Either way, it 
is a “winner-take-all” approach. With rare exceptions, the US uses single-member districts with 
primarily a plurality rule, although runoff elections are not uncommon (ACE Project).

Under winner-take-all, 50.1% of the vote yields 100% of the power, and a politically cohe-
sive minority of, say, 35% takes nothing. Under PR, a slight majority of the vote yields a slight 
majority of the seats, and a 35% minority obtains roughly 35% of the seats.

The most popular form of PR is the “party-list” system, common in Europe and South 
America. Political parties compile ranked lists of candidates available to fill seats.19 Each party 
gets a number of seats in the parliament proportional to its share of the national vote. Once a 
party’s number of seats is known, one goes down the list in order by the party’s ranking to fill 
the seats. To gain at least one seat, a party must meet a minimum threshold of the vote. This is 
the most common form of electoral system, with a “first-past-the-post” plurality system coming 
in second (ACE Project).

The party list system can either be “closed list,” as in Argentina, Turkey, and Israel, where the 
voter just votes for parties. Or it can be “open list,” as in Finland, the Netherlands, and Brazil, 
where the voter votes for individual candidates associated with a party. These votes count toward 
the party’s overall share of seats, and the votes for the candidates usually help towards determin-
ing which candidates from that party will fill the allotted number of seats (Mulroy, 2018).

Still other countries use hybrid systems that combine a party list system with a plurality 
system. There are two main forms of these hybrids. The more common, used in Russia, Mexico, 
Pakistan, and many African countries, is called the Mixed Member Majoritarian system (MMM). 
Under MMM, some seats are filled using plurality elections held within single-member districts, 
while other seats are filled with a party list election. MMM is not a true proportional system, 
because the plurality-elected seats from single-member districts can throw off the overall total. 
The less common Mixed Member Proportional (MMP) system also has single-member district 
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plurality and party list proportional seats but is a true proportional system. That is because MMP 
assigns each party a total number of seats corresponding to its overall vote share; it just starts to 
fill those slots with the individual candidates from that party who won in the single-member 
districts. If, after all single-member district seats are assigned, a party is still entitled to more seats 
based on overall vote share, extra seats are filled from the party list (Mulroy, 2018).

A final form of PR is the Single Transferable Vote (STV). This is used in Australia to elect its 
Senate. STV is a form of Ranked Choice Voting (RCV), which allows voters to rank order their 
candidate preferences. Under STV, voters can vote for candidates rather than parties, and they 
can rank their first, second, third, etc. preferences among candidates.

Like any PR system, STV calculates a threshold percentage of the vote needed by a party to 
fill one seat. If there are ten seats to be filled in an election, the threshold would be 1(10 + 1), 
or 1/11 (9%) of the vote. Any candidate receiving more than the threshold amount of first-
place votes is seated. Any “surplus” votes above the threshold are reassigned to the remaining 
candidates based on voters’ second choices. If, in a given round, no candidate meets the threshold, 
the weakest candidate is eliminated, and the votes for that candidate are redistributed among 
remaining candidates based on those ballots’ second or third choices. This process of reassigning 
“surplus” votes and redistributing votes of eliminated candidates repeats until all seats are filled.

PR systems have many advantages over winner-take-all systems like those using single-
member districts. They lead to a more accurate reflection of the popular will and avoid anomalous 
election results where a party with fewer jurisdiction-wide votes gains more seats than a party 
with more votes, which can and does happen under winner-take-all systems. They provide more 
diverse representation for racial, ethnic, partisan, and ideological minorities, including third 
parties, avoiding the rigid dominance of two major parties common in winner-take-all systems 
(Mulroy, 2018). By increasing the number of people who can say that at least one candidate they 
voted for won, they encourage voter engagement (Franklin, 1996; Mulroy, 2018).

Indeed, one international comparative study showed an increase of voter participation of 
0.6 percentage points for every percentage point improvement in the correspondence between 
votes and seats occasioned by the use of PR (Franklin, 1996). It further indicated that structural 
factors like proportional representation were even more important in predicting high turnout 
than individual voter characteristics such as wealth and education.

These election schemes also have advantages over the single-member district form of 
winner-take-all systems. By holding the election at-large or with fewer, larger, multimember 
districts, PR systems eliminate or reduce the drawing of districts and, with that, the potential 
for gerrymandering abuses. They also tend to make elections more competitive than in single-
member district races, which often are lopsidedly tilted toward one party (Franklin, 1996). This 
increase in competitiveness encourages voter turnout (Mulroy, 2018).

While proportional representation is designed simply to more accurately reflect voter 
preferences and need not necessarily lead to the election of one kind of candidate over another, 
PR electoral regimes do tend to produce more economic and social egalitarianism than single-
member district plurality systems (Alesina & Glaeser, 2014; Beramendi & Anderson, 2008; 
Wilensky, 2002). They also generate less poverty (Brady, 2009). Such systems directly influence 
the distribution of income, leading to a wider distribution than binary systems with complete 
winners and complete losers.

As noted above, there are multiple means of achieving proportional representation. Some 
form of a party list system appropriate for, and commonly used by, parliamentary governments. 
In such governments, the party (or party coalition) achieving majority control selects the prime 
minister from among its members, usually the senior member of the party. In non-parliamentary 
systems using a direct election of the nation’s chief executive, STV would be more appropriate.
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Indeed, the Ranked Choice Voting feature of STV brings its own distinct advantages. It 
ensures that a majority winner without the need for a French-style top-two runoff. Splitting 
the election into two separate contests can lead to low turnout for one of the rounds. Moreover, 
the two-round approach arbitrarily limits the field to the top two candidates in the first round, 
even though a third-place finisher might have broader support. Ranked Choice Voting also 
avoids the “spoiler” problem of vote-splitting. It provides more opportunities for lesser-known, 
lesser-funded candidates. In winner-take-all systems, voters who might prefer such candidates 
may avoid supporting them for fear of “throwing away one’s vote” on a candidate with little 
chance of electoral success.

Finally, RCV discourages negative campaigning. A candidate wishes to be the first choice of 
her own base, but also the second choice of a rival’s base. It is thus less advantageous to run attack 
ads against a rival, for fear of alienating the rival’s base. RCV thus leads to more cooperative 
campaigning and the election of consensus candidates with broad-based support. The most 
common objection to RCV, that it is too confusing for voters, is not in fact borne out by the 
experience of jurisdictions holding RCV elections (Mulroy, 2018).

Advanced Versus Developed Countries

The undeveloped world generally has been a latecomer to full electoral democracy. For 
much of the twentieth century, regimes in the Third World “oscillated between liberalization 
and repression” (Almeida, 2010 in Leicht & Jenkins). The repression often took the form of 
diminution of fundamental political rights, retarding political mobilization. Over the past three 
decades, however, and particularly in this century, many developing countries are seeing rapidly 
increasing political mobilization, especially as a reaction to globalization. This has occurred within 
a context of increasing opportunities for access to competitive elections. The democratization 
has been helped along by such early twenty-first century social movements as those promoting 
feminism, environmentalism, LGBT equality, and indigenous people’s rights (Almeida, 2010).

Much of the globalization-fueled mobilization has been a reaction against globalization and 
some of its perceived negative economic effects on local economies. But globalization, along 
with other modernizing trends such as industrialization, automation, and a shift to service-based 
economies, has at least had the salutary political effect of reducing the extent of “clientelism” as 
a political form. That is, the political terrain has become less dominated by a patronage-based 
system controlled by a village or party machine boss. Such a political form historically has been 
associated with agriculturally based economies, which are on the decline (Clark & Harvey, 2010).

In fact, the very tenuousness of the economic situation in developing countries has a direct 
effect on political mobilization trends. Voters in such nations are much more likely to increase 
participation to vote out incumbent parties in times of economic distress (Redding, Barwis & 
Summers, 2010). Arguably, the need for democracy and electoral systems with low barriers to 
entry is greater in developing countries. The scholarship shows both that such countries suffer 
from greater economic inequality and that democratic elections tend to reduce that inequal-
ity and have a general egalitarian effect (Sen, 1999; Brady & Sosnaud, 2010, and sources cited 
therein).

For some of these developing democracies, the mobilization of women as a significant politi-
cal force is a relatively recent phenomenon, with its potential not fully realized (Beckfield, 2010; 
Moghadam, 2010; Sen, 1999; Brady & Sosnaud, 2010, and sources cited therein). This gender 
gap in political participation largely diminishes once developing nations become truly post-
industrial (Mogdaham, 2010). Indeed, the more developed a country, the more egalitarian it 
generally becomes in terms of political participation (Modgaham, 2010).
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Again, the United States may buck the trend here. It has a lower percentage of women 
elected to higher office than many other countries, including countries less economically 
and technologically developed (Mogdaham, 2010). This despite the US being somewhat of a 
pioneer in feminism regarding social equality and sexual autonomy. One partial explanation 
is the presence in other nations of gender quotas affecting electoral office, either from the 
nation’s constitution, electoral laws, or internal rules of major parties (Mogdaham, 2010). The 
eighteenth-century US Constitution did not provide for such quotas, and indeed, has been 
interpreted in such a way that any legislative attempt to impose them would be considered 
unconstitutional. The gender diversity caused by electoral quotas in parliamentary systems can 
lead to greater gender diversity among prime ministers (Mogdaham, 2010).

Another partial explanation may be the prevalence of proportional representation systems in 
other countries, including developing countries. PR systems and multimember districts tend to 
elect more female candidates than winner-take-all systems and single-member districts (Blais & 
Massicotte, 1996; Paxton & Hughes, 2007; Mulroy, 2018). In the former systems, the election of 
a woman is less likely to be seen as the displacement of a particular male candidate (Paxton & 
Hughs, 2007). It may also be easier for voters with more traditional, latent patriarchal attitudes to 
be able to vote for one or two female candidates out of a group being elected from a party list 
or multimember district, than it is to cast one’s only vote for one female candidate in a winner-
take-all election. This may further help to explain why so many supposedly less developed or 
advanced nations have seen female national leaders, even though the US has never had a female 
president.

Such developing countries have a relatively small number of true “political elites” with direct 
influence on public policy (Higley, 2010; Paxton & Hughs, 2007). Small enough – less than 2000 
– that it would allow for political elites to largely know one another. This allows for relative ease 
of intra-group communication and collective action. This makes both control and reform easier.

These differences between developing and advanced democracies have some implications for 
electoral reform. Several of these reform consequences stem from the relative socioeconomic 
disadvantage experienced by residents of developing countries, disadvantages that create practical 
barriers to easy registration and voting. Thus, all the more reason for those countries to adopt 
AVR, as well as more flexible voting ID standards, such as the affidavits by tribal elders used in 
Liberia and Malawi.

Similarly, proportional representation systems seem especially appropriate in developing 
countries, because PR tends to lead to more redistributive economic policies and more 
egalitarian social outcomes. This is especially true in undeveloped countries with deep ethnic 
cleavages; PR achieves more diverse representation than winner-take-all, thus easing inter-
group tensions (Blais & Massicotte, 1996; Mulroy, 1999).

One might argue that socioeconomic and educational disadvantage in developing countries 
might make them less viable candidates for RCV on the ground and that RCV is more 
confusing for voters. But, as noted above, the empirical experience of RCV elections does not 
suggest that this is a substantial obstacle. At most, it suggests that extra efforts at voter education 
occur, especially before the inaugural use of RCV in a given jurisdiction.

Finally, developing countries may be less well-situated to adopt the most cutting-edge 
technology regarding voting machines using a voter-verified paper trail. This reform has been 
much discussed for years in the advanced democracies and has been given new urgency in 
recent years due to reports of foreign interference in elections (Norden & Vandewalker, 2017). In 
fact, many developing countries already use paper ballots (Institute for Democracy & Electoral 
Assistance, 2015). This retro approach is actually less vulnerable to cyber-hacking. In this respect, 
developing countries may be ahead of advanced countries.
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Notes

1 See, e.g., Department of Commerce v. New York, 139 S. Ct. 2551, 2596 (2019), 2019 WL 2619473 (Alito, 
J., concurring) (defending use of citizenship question on US Census by noting it is a common practice 
internationally).

2 See, e.g., Michael McFaul, Trump is right: The United States needs electoral reform (WashIngton post, 
October 31, 2016), available at www .washingtonpost .com /news /global -opinions /wp /2016/ 10/31 /
trum p-is- right -the- unite d-sta tes-n eeds- elect oral- refor m/?ut m_ter m=a50 098c7 cef9.  (criticizing, from 
a global perspective, US Electoral College, felon disenfranchisement, voting machine cybersecurity, and 
other aspects of the US electoral system).

3 The ACE Electoral Knowledge Network is a collaborative resource started by the United Nations 
and currently maintained by the UN and a number of other international organizations. ACE Project, 
at http://aceproject .org /about -en/. It is an oft-cited resource for up-to-date comparative data on 
electoral systems.

4 But see Dunn v. Blumstein, 405 US 330, 332-33 (1972) (invalidating, under Equal Protection, a state law 
requiring voters have a one-year residency in the state and a three-month residency in the county); 
Voting Rights Act, 52 USC §10502 (2012) (prohibiting in presidential elections any “durational 
residency requirement” of more than 30 days).

5 In the US, each state can write its own rules regarding voter eligibility for state and local elections. 
For federal elections, it cannot go below the “floor” of the US Constitution, which guarantees voter 
eligibility for all competent citizens above the age of 18. See US Const. Amen. 26.

6 Actually, the 68% rate dates from 2009, and was used for comparison to the worldwide data. More 
recent figures put the rate lower still, at 61% (US Census Bureau, November 2018).

7 The states are Alaska, California, Colorado, Georgia, Illinois, Maine, Maryland, Michigan, Nevada, 
Massachusetts, New Jersey, Oregon, Rhode Island, Vermont, Washington, and West Virginia, in addition 
to Washington, DC. (Brennan Center, 2019).

8 The results there were dramatic. Just a year after it passed AVR, Oregon attained the highest voter 
registration rate in the US, almost quadrupling its rate from prior years (Joslin, 2017), at 251.

9 The study used the political science “matching” methodology. It compared new AVR states with 
demographically similar non-AVR states to derive a baseline registration rate for non-AVR (Morris & 
Dunphy, 2019, p. 2–4). The “matching” methodology was an attempt to control for natural increases in 
registration that may have occurred in the AVR states, even absent the adoption of AVR.

10 Although regulatory authority over US elections starts in the states, Congress has authority to alter 
state regulations, but only for federal elections. US Const. Art. I §4.

11 See www .politifact .com /texas /statements /2016 /jun /20 /barack -obama /barack -obama -austin -says -us 
-only -advanced -demorac/.

12 Some studies on the effect of voter ID laws are inconclusive or point in a different direction, suggesting that 
the depressive effect is smaller. See Dan Hopkins, What We Know About Voter ID Laws, (fIvethIRtyeIght, 
Aug. 21, 2018), available at https://fivethirtyeight .com /features /what -we -know -about -voter -id -laws/ 
(summarizing several recent studies). But all such studies show at least some negative effect on voter 
participation, and almost always skewed demographically against minority groups. Given the potential 
for outcome-determinative effects in especially close races, and the relative lack of justification based in 
voter fraud concerns (see above), it is reasonable to question the net benefit of such laws.

13 And the percentage reductions correspond to tens of thousands of otherwise eligible persons denied 
the franchise. (Mulroy, 2019)

14 See e.g., Veasey v. Abbott, 830 F.3d 216, 238 (5th Cir. 2016) (noting only two convictions for in-person 
voter impersonation fraud out of 20 million votes cast in a decade of Texas elections); N.C. State 
Conference of the NAACP v. McCrory, 831 F.3d 204, 235 (4th Cir. 2016) (observing that North Carolina 
failed to identify “even a single individual” who has ever been charged with in-person voting fraud).

15 This certainly holds true for the US, which has the highest total incarceration rate, and the highest per 
capita incarceration rate in the world. Roy Walmsley, World Prison Population List, International Center 
for Prison Studies (2013).

16 They are Armenia, Belgium, Cameroon, Chile, Finland, New Zealand, the Philippines, and the United 
States. (Harpster & Vaughn, 2016)

17 Colombia underwent a successful coup in 1953. Egypt experienced successful coups in 1952, 1954, 2011, 
and 2013. Turkey saw successful coups in 1913, 1960, 1971, 1980, as well as failed coups in 1962 and 1963, 
and substantial interference by the military in 1997. Military coups succeeded in 1948 and 1958. Venezuelan 

http://www.washingtonpost.com
http://aceproject.org
http://www.politifact.com
http://www.politifact.com
https://fivethirtyeight.com
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leader Hugo Chavez both led a failed coup in 1992, and repelled failed coup attempts against him in 2002 
and 2007. In 2019, the country saw yet another coup attempt against leader Nicolas Maduro.

18 Such progress does not rule out the possibility of retrenchment, however. In Florida, the conservative 
legislature tried to limit the scope of the reenfranchisement referendum through legislation denying reen-
franchisement to those who, though completing their sentences, still owed fines or fees. A lower court has 
ruled that this violates the constitution. See Jones v. DeSantis, 410 F.Supp.3d 1284 (N.D. Fla. 2019). This 
order was stayed pending appeal. Raysor v. DeSantis, 140 S.Ct. 2600 (US 2020). The appeal is ongoing.

19 Thus, they eschew partisan primary elections common in the US American-style partisan primaries 
are the exception, rather than the rule around the world (Mulroy, 2018). This is not necessarily a good 
thing for the rest of the world (see Ober, 2015).
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Introduction

Elections provide opportunities for citizens to participate in politics and hold leaders to account.1 
When they work well, elections can ideally deepen civic engagement, inform public debate, 
stimulate party competition, strengthen government responsiveness, and allow the peaceful 
resolution of political conflict. Liberal democracies require many institutions to function well, 
but competitive elections are the core mechanisms of accountability and representation. All too 
often, however, contests fail to achieve these core objectives.

Multiparty elections for legislative office have gradually spread around the world, to all but a 
handful of Gulf monarchies, one-party states, and personal dictatorships. However, their quality 
has been frequently undermined by diverse electoral malpractices ranging from overt cases of 
violence and intimidation to disinformation campaigns, cybersecurity threats, barriers to voting, 
and the under-representation of women and minority candidates (Birch, 2011; Norris, 2015; 
Flores & Nooruddin, 2016).

Difficulties can occur at all stages of the electoral cycle, whether they arise from unfair 
laws favoring incumbents, restrictions on ballot access and party competition, bias in the news 
and social media coverage of election campaigns, problems of lack of a level playing field in 
campaign finance, fraud at the ballot box, rigged vote counts, or lack of impartial, professional, 
and efficient electoral officials. These types of flaws and failures matter: The consequences can 
exacerbate anemic voter turnout (Birch, 2010; Coma & Trinh, 2017), heighten protest politics 
(Tucker, 2007; Beaulieu, 2014), and fuel democratic disaffection and political mistrust (Birch, 
2008; Norris, 2014). As a result, unfortunately, many contests today fail to ensure legitimate 
outcomes and peaceable handovers of power, potentially stoking grievances and exacerbating 
violence (Mansfield & Snyder, 2007).

Cases are not hard to come by; major problems were reported in a series of contests during 
2018. For example, in Mexico, over 130 candidates and party workers were killed during the 
campaign; in Zimbabwe, the contests saw outbreaks of post-election conflict and accusations 
by the opposition that the poll was marred by “mammoth theft and fraud”; in Russia, President 
Putin face minimal effective competition after protests had been silenced and opposition leaders 
had been barred or incarcerated; and, in Venezuela, a rigged contest returned President Maduro 
to power.
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But how extensive are malpractices in national elections around the world? Are some problems 
confined to a few well-known cases, or are they evident in contests around the world? What are 
the root causes of electoral flaws and failures? Is the digital age of social media making things 
worse? It remains difficult to assess the extent of any issues systematically and with any degree 
of reliability for many reasons (Coma & van Ham, 2015). Sore losers have an incentive to cry 
wolf and claim that results are unfair or fraudulent. Mass perceptions can be monitored through 
opinion polls, but the general public often lacks the knowledge make accurate judgments about 
complex technical or legal issues like the extent of partisan gerrymandering or the fairness 
of electoral rules. Views among partisans are also often strongly colored by the winners-losers 
effect and by processes of motivated reasoning (if my candidate wins, I am more likely to believe 
that the election process was honest and fair) (Flesken & Hartl, 2018). Reports by investigative 
journalism reveal problems and mobilize the reform agenda (Coffe, 2017). But illegal acts 
like vote-buying, fraud, and ballot stuffing are usually well-hidden from view. Many forms of 
manipulation may be perfectly legal. Independent reporters and the foreign press are restricted 
in the world’s most repressive states, and press coverage in countries with freedom of expression 
is likely to be systematically skewed towards reporting bad news. The work of international 
observer missions is vital, but their reports may also suffer from biases (Hyde, 2011; Kelley, 2012, 
Donno, 2013) and their messages are increasingly being counterbalanced by “zombie” observer 
groups more friendly to authoritarian regimes, which soft-pedal criticism and drown out the 
voices of credible monitors (Walker & Cooley, 2013). Forensic techniques are performed on 
electoral autopsies of the local results in cases such as Russia and Ukraine (Myagkov, Ordeshook, 
& Shakin, 2009), but these statistical methods remain controversial.

To monitor the extent of the risks, the first part of this chapter discusses the concept of 
electoral integrity and how the Electoral Integrity Project measures it systematically through 
the Perceptions of Electoral Integrity expert survey. The second part examines data from the 
Electoral Integrity Project, which gathers data from an expert rolling survey on perceptions 
of electoral integrity in presidential and parliamentary contests around the world. As well as 
providing an overall assessment and summary index used for comparing provinces, elections, 
or countries, the data can also be disaggregated to examine the performance of each of the 11 
stages of the electoral cycle, as well as around 50 specific indices. The third part considers several 
alternative theories seeking to explain the rankings, including structural, international, and 
institutional accounts. The fourth part focuses, in particular, upon what the evidence suggests 
about the campaign information environment, wherein recent concern has highlighted problems 
of “fake news,” partisan media, foreign meddling, and cybersecurity risks. The conclusion in the 
fifth part summarizes the results and considers their broader implications.

What Is Electoral Integrity and How Can It be Measured?

The concept of electoral integrity refers to agreed international conventions and global norms, 
applying universally to all countries worldwide through the election cycle, including during 
the pre-election period, the campaign, on polling day, and its aftermath (Norris, 2013). These 
standards have been endorsed in a series of authoritative conventions, treaties, protocols, case 
laws, and guidelines by agencies of the international community (European Commission, 2007; 
Tuccinardi, 2014). Authority derives primarily from resolutions and treaties passed by the UN 
General Assembly, the UN Security Council, and UN human rights bodies, supplemented by 
agreement reaching within regional intergovernmental bodies such as the Organization for 
Security and Cooperation in Europe (OSCE), the Organization of American States (OAS), the 
African Union (AU), and the European Union (Davis-Roberts & Carroll, 2010; Carol & David-
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Roberts, 2013). The Carter Center (2018) has compiled the most comprehensive and systematic 
set of obligations derived from international jurisprudence.

The foundation for these standards rests upon Article 21(3) in the Universal Declaration of 
Human Rights (UDHR 1948). This specifies that:

The will of the people shall be the basis of the authority of government; this will shall 
be expressed in periodic and genuine elections which shall be by universal and equal 
suffrage and shall be held by secret vote or by equivalent free voting procedures.

Agreement about the norms governing the conduct of elections was further specified in Article 
25 of the UN International Covenant for Civil and Political Rights (ICCPR of 1966), which 
came into force a decade later. International standards continued to evolve, including through 
international conventions on the elimination of all forms of racial discrimination (ICERD 1966) 
and discrimination against women (CEDAW, 1979), the UN Convention against Corruption 
(UNCAC, 2003), and the Convention on the Rights of Persons with Disabilities (CRPD, 
2006), as well as agreements secured at the 1990 Copenhagen Document of the Conference 
on Security and Cooperation in Europe (CSCE) and the Venice Commission’s (2002) Code 
of Good Practice in Electoral Matters. This framework provides the legal mandate for electoral 
assistance by UN agencies and bureaus, reflected in the UN General Assembly resolution 63/163 
on “Strengthening the role of the United Nations in enhancing periodic and genuine elections 
and the promotion of democratization,” which has been passed every two years since 1988.

Reflecting these notions, when monitors in the international community are asked to define 
what is meant by elections which are “free and fair,” “genuine,” or “democratic,” they typically 
emphasize a checklist reflecting these classic principles. The International IDEA guidelines 
identify twenty international obligations that are regarded as key building blocks. Based on 
this understanding, states are obliged to protect the voting rights for all citizens, to safeguard 
opportunities for all candidates and parties to campaign freely, to hold contests at regular 
intervals, to protect candidates and citizens from threats of political violence or intimidation, 
to provide transparent processes of electoral administration, and to offer timely and expeditious 
judicial processes adjudicating complaints and disputes.

In practice, however, how these abstract principles translate into national laws and detailed 
administrative procedures remains a complex process. For example, the concept of a “universal 
franchise” is widely agreed as a basic human right, yet states continue to differ in their legal 
definition of “citizenship,” minimal age requirements, qualifications to vote, and the exclusion 
of certain categories, such as prisoners or overseas populations (Massicote et al., 2014). Even 
greater controversy continues to surround several important issues, for which there is no global 
consensus and normative values clash even among Western democracies. These include the 
appropriate standards for guiding political finance regulations and thus the use of disclosure 
requirements, spending caps and donor limits, and public funding of political parties. The 
international obligations endorsed in international treaties, therefore, provide a minimum basis 
for electoral integrity and, while not absolutely relative, the abstract principles are open to 
differing legitimate interpretations when translated into national laws and practices.

There are several other ways that this notion can be understood, such as by scholars defining 
free and fair elections in terms of party competition and rotation of office, when drawing upon 
the classic theories of electoral democracy by Schumpeter, or in terms of a more expansive 
range of civil liberties associated with theories of liberal democracy, drawing upon Robert Dahl 
(Elklit & Svensson, 1997; Elklit & Reynolds, 2005). But democratic theories are not recognized 
as authoritative in international jurisprudence. For example, they have not been endorsed by 
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the decisions of the UN general assembly or by inter-governmental legal treaties, and they lack 
legitimacy in non-democratic states. Moreover, there are many analytical advantages in keeping 
the distinct concepts of electoral integrity and liberal democracy separate and distinct, since the 
latter has many components beyond free and fair contests, including the independence of the 
courts, the effectiveness of the legislature, the checks and balances on executive power, and the 
role of civil society. Electoral integrity also draws upon ideas of good governance and human 
rights. By treating the conceptualization and measurement of electoral integrity and liberal 
democracy separately, it becomes possible to compare the relationship between these notions. In 
practice, they are strongly correlated – not surprisingly, since free and fair multiparty elections 
are at the heart of liberal democracy. Nevertheless, several outliers can be observed wherein 
states perform better on one or other of these dimensions. It is important to disaggregate the 
notion of electoral integrity to understand the workings of all its component parts.

Much data about performance indices is derived from expert evaluations, a technique 
widely adopted by international organizations, private actors, NGOs, and think tanks in 
order to generate political indicators on everything from perceptions of corruption and 
human rights to good governance and rule of law (Cooley & Snyder, 2015). International 
agencies such as Freedom House, the Committee to Protect Journalists, and Reporters 
without Borders use experts to monitor freedom of the press and the internet around the 
world, as well as to record attacks on journalists and rights to free expression, regularly pub-
lishing their national assessments in annual reports. Other agencies have long assessed the 
performance of liberal democracies, measuring how states rank in their political rights and 
civil liberties, including Polity IV, Freedom House, and the Varieties of Democracy project.2 
Nevertheless, despite widespread concern, until recently, little systematic evidence had been 
gathered using these types of techniques to monitor the state of electoral integrity around 
the globe, especially to address recent concerns in elections across a wide range of countries 
and diverse types of regimes around the world.

To measure this concept, the Perceptions of Electoral Integrity (PEI) expert rolling survey 
uses a questionnaire that includes 49 items on electoral integrity ranging over the whole elec-
toral cycle. These positive and negative items are framed as “agree-disagree” statements, where 
assessments focus on the specific presidential or parliamentary election in each country, with 
fieldwork conducted one month after polls close. The items fall into eleven sequential sub-
dimensions from the pre-election through the campaign to polling day and its aftermath, includ-
ing electoral laws; electoral procedures; district boundaries; voter registration; party registration; 
media coverage; campaign finance; voting process; vote count; results; and electoral authorities. 
Most attention in detecting fraud has focused upon the final stages of the voting process, such as 
the role of observers in monitoring any incidents of ballot-stuffing, vote-rigging, and manipu-
lated tallies. Drawing upon Schedler’s notion of a “menu of manipulation” (2002), however, the 
concept of an electoral cycle suggests that failure in even one step in the sequence, or one link in 
the chain, can undermine electoral integrity. The PEI Codebook provides detailed descriptions 
of all variables and imputation procedures.

The items in the survey are recoded so that a higher score consistently represents a more 
positive evaluation of the quality of the election. Missing data is estimated based on multiple 
imputation of chained equations in groups composing of the eleven sub-dimensions. The 
Perceptions of Electoral Integrity (PEI) Index is an additive function of the 49 imputed variables, 
standardized to 100-points. Sub-indices of the eleven sub-dimensions in the electoral cycle are 
summations of the imputed individual variables.

The results have been tested for external validity (compared with independent sources of 
evidence), internal validity (consistency within the groups of experts), and legitimacy (how 
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far the results can be regarded as authoritative by stakeholders) (Norris, Frank, & Coma, 2013, 
2014a, 2014b). The analysis demonstrates not only substantial external validity, when PEI data 
is compared with many other expert datasets, such as the equivalent Variety of Democracy 
assessments, but also internal validity across the experts within the survey and legitimacy, as 
measured by levels of congruence between mass and expert opinions within each country 
(Coma & van Ham, 2015).

The release in this chapter (PEI-6.5) is drawn from a rolling survey of 3,524 expert 
assessments of electoral integrity across 310 elections in 165 countries around the world, 
excluding micro-states and others without competitive contests during this period.3 The 
cumulative study covers all national presidential and parliamentary elections held from July 1, 
2012 to June 30, 2018. Additional rotating batteries are added annually to the core survey to 
monitor specific problems each year. Given the widespread concerns about the issue of fake 
news, online disinformation, and foreign meddling, the 2018 survey added items focused on 
issues of campaign media.

Global Patterns of Electoral Integrity

Figure 8.1 presents the global map of electoral integrity, where the PEI 100-point Index is 
divided into five categories ranging from very low to very high levels of electoral integrity. The 
overall results suggest that, in general, problems are most commonly experienced in elections 
held in many parts of Sub-Saharan Africa, the Middle East, North Africa, and South East Asia. 
By contrast, not surprisingly, long-established democracies in Western societies usually scored far 
better, especially in Northern Europe and Scandinavia. Yet this is not always a consistent pattern, 
and there is considerable variation observed among states sharing similar cultural legacies and 
levels of human development, such as between Canada and the US, Costa Rica and Nicaragua, 
and Taiwan and the Philippines.

To look into the contrasts in more detail and provide a snapshot of the state of electoral 
integrity around the world, Figure 8.2 compares the ranking of countries by the 100-point PEI 
Index in states within each global region. Country scores accumulate over a series of national 
parliamentary and presidential elections held from mid-2012 to mid-2018.

According to the 100-point PEI scale, elections that experts evaluated as having very high 
integrity (over 70) include the Nordic states of Denmark, Finland, Norway, and Iceland; long-
established democracies; welfare states; and affluent post-industrial knowledge societies, which 
are also ranked very positively in most global measures of democracy and human rights. These 
were ranked far more highly than contests in Greece, the UK, and Malta. It is also notable that 
elections in the United States are rated less positively than many other countries in the Americas 
and, indeed, performed the worst of any established democracy. Positive electoral integrity scores 
were not confined to affluent Western democracies, by any means, since very high ratings were 
also observed in Costa Rica and Uruguay, Estonia and Lithuania, Taiwan and South Korea, and 
Cape Verde and Benin. Overall, each global region varies substantially between countries seen as 
positive for elections and others regarded more critically.

At the bottom of the rankings were countries that experts rated with low or very low 
scores in the PEI Index (below 50), often (although not always) low-income developing states 
from diverse world regions, exemplified by Haiti and Nicaragua, Turkmenistan and Tajikistan, 
Afghanistan and Cambodia, Iraq and Bahrain, Equatorial Guinea and Ethiopia. Overall, all the 
states in Northern and Western Europe were consistently rated very high or high in the PEI 
Index. By contrast, in Africa, the majority of states were rated as problematic by experts.
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What Explains These Rankings?

The extensive body of research literature on processes of democratization offers several 
theoretical perspectives that can also help to provide insights into the general phenomena of 
electoral integrity, including structural, international, and institutional accounts.

Structural theories emphasize the importance of fixed (or slow-moving) conditions within each 
society, such as those arising from poverty and lack of economic development, deep-rooted ethnic 
fractionalization, geographic location and natural resources, and a legacy of inter-communal conflict. 
Structural accounts emphasize that these types of conditions, such as trying to hold democratic 
multiparty contests in the DRC, Iraq, Libya, Syria, Somalia, or Afghanistan, provide a hostile ter-
rain for organizing competitive elections within each society, especially as part of peace-building  

N&W Europe
Country Country Country Country Country Country

Americas C&E Europe Asia-Pacific MENA Africa
PEI Index PEI Index PEI Index PEI Index PEI Index PEI Index

Japan                 68
Tonga                65

Denmark  86 Estonia        79
Lithuania        78
Slovenia*        77
Czech Rep.*       75
Slovak Rep.        75
Poland        74
Latvia        71
Croatia        65
Georgia        60
Bulgaria        58
Moldova        55
Romania        55
Hungary*        54
Albania        54
Kyrgyzstan        53

Montenegro*   52
Bosnia        52

Ukraine       51
Serbia       48
Macedonia       48
Armebia       47
Russia*       47
Kazakhstan       45
Belarus      39
Uzbekistan      38
Azerbaijan*      36
Turkmenistan* 36
Tajikistan    35

Costa Rica*  79 New Zealand    75 Cape Verde          71
Benin        70
Ghana        65
Mauritius        64
South Africa        63
Lesotho        62
Namibia        60
Botswana        58
Rwanda        58
Ivory Coast        57
Liberia        55
Guinea-Bissau      55
Sierra Leone*       53
Burkina Faso        53
Nigeria                  53
Sao Tome & Prin 53
Central Afr. Rep. 53
Mali        53
Niger        52
Gambia        50
Malawi        48
Cameroon        46
Comoros        46
Swaziland        45
Zambia        44
Mauritania        44
Tanzania        44
Sudan        43
Kenya        43
Senegal        43
Guinea        42
Madagascar        40
Angola        39
Togo        37
Uganda        37
Zimbabwe        35
Mozambique        35
Gabon        34
Chad        32
Djibouti*        31
Congo, Rep.        29
Burundi        25
Eq. Guinea        24
Ethiopia        24

475155565675

* = election in 2018 Key:

Regional mean

Israel              74
Tunisia           67
Oman             61
Morocco        56
Kuwait            54
Jordan            49
Iran                 49
Turkey            47
Algeria            44
Lebanon*       42
Egypt*            40
Iraq*               38
Bahrain          38

South Korea    73
Australia    70

Taiwan    73

Mongolia    64
Timor-Leste*    64
Vanuatu    62
Bhutan    61
Micronesia    59
India    59
Maldives    57
Indonesia    57
Solomon Is.    57
Nepal    56
Myanmar    54
Samoa    54
Fiji    53
Singapore    53
Sri Lanka    52
Philippines    51
Thailand    51
Pakistan    50
Laos    48
Bangladesh    38
Papua NG    35
Malaysia*    34
Vietnam    34
Afghanistan    32
Cambodia    32

Uruguay  75
Canada  75
Chile  71
Brazil  68
Jamaica  67
Argentina  65
Barbados*  64
Peru  62
United State  61
Panama  61
Grenada*  61
Colombia*  60
Mexico  57
Bolivia  56
El Salvador*  54
Belize  54
Bahamas  54
Guyana  53
Paraguay*  50
Suriname  50
Ecuador  50
Guatemala  48
Antigua and I  47
Dom. Rep.  44
Venezuela*  41
Honduras  37
Nicaragua  36
Haiti  32

Finland*  85
Norway  83
Iceland  81
Germany  81
Sweden  81
Netherlands  80
Switzerland  78
Austria  77
France  75
Portugal  74
Belgium  71
Ireland  71
Cyprus*  69
Spain  69
Italy*  68
Greece  66
UK  66
Malta  65

= Very High / High (60+) = Moderate (50–59) = Low / Very Low (Less than 50)

Figure 8.2  The Perceptions of Electoral Integrity Index by Country, Mean 2012 to Mid-2018. 

Note: The Perceptions of Electoral Integrity index summary scale ranges from 0–100. The PEI country-
level mean scores cover national elections held from mid-2012 to mid-2018. 

Source: The Perceptions of Electoral Integrity expert survey, country-level (PEI 6.5).
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initiatives. Debate continues about whether elections provide incentives that either exacerbate or 
weaken ethnic conflict (Mansfield & Snyder, 2002; Flores & Noorudin, 2016).

Structural theories emphasize the role of long-term conditions within each society that 
either constrain or provide opportunities for domestic actors. Thus, societies inherit colonial 
legacies, religious cultures, natural resources, and national borders from historical events occur-
ring many decades or even many centuries earlier. Similarly, the spatial relationships of each 
country’s geography are treated as fixed antecedents, including borders shared with neighboring 
hegemonic states, mountainous terrains, or island shores. The physical distribution of natural 
resources like oil, gas, gold, diamonds, and natural minerals, and thus whether economies are 
dependent upon these assets, are also largely fixed assets (Ross, 2012). The accumulated cultural 
experience of societies living for decades under brutal autocracies, and the deep-rooted values 
acquired from this experience, are also not likely to shift within the short duration of an election 
campaign. For all these reasons, fixed inhospitable structural conditions – exemplified by deep-
rooted poverty and inequality, a legacy of inter-communal violence in deeply-divided multicul-
tural societies, or the curse of natural resources – can be expected to provide opportunities for 
repressive rulers to manipulate the outcome and to hinder efforts by reformers to strengthen 
democratic regimes and facilitate free and fair contests.

Alternative accounts rooted in theories of international relations underscore the role of external 
forces. This includes multilateral regional organizations, bilateral donor agencies, and international 
NGOs supporting technical assistance, like providing capacity building, financial support, and logisti-
cal help designed to strengthen elections and processes of democratization (Norris, 2017; Lührmann, 
2018). There is also the negative impact of so-called “black knight” regional hegemonic autocratic 
powers like China and Russia on neighboring states (Tolstrup, 2015). Levitsky and Way (2010) 
theorize that processes of authoritarian transition and democratic consolidation in each state are 
influenced by international leverage (for example, pressures like trade sanctions in Iran) and linkage 
(including ties such as information flows and the movement of goods, services, and peoples across 
national borders). Similar forces may well be at work in elections, notably the role of regional organi-
zations and international agencies supporting electoral assistance like training and equipment with 
NGOs and electoral management bodies in member states.

Finally, other theories focus upon the role of institutional designs within each state. The 
classical liberal argument emphasizes the importance of executive constraints, suggesting that 
maximizing the number of veto players provides checks and balances on the power of any single 
actor, curbing the potential danger of governing parties and incumbents putting their thumb on 
the scales by manipulating the rules of the electoral game permanently in their favor. Moreover, 
the classic consociational democracy argument by Lijphart (1999) emphasizes that constitu-
tional arrangements matter, like proportional representation rather than majoritarian electoral 
systems; parliamentary rather than presidential executives; and coalition rather than one-party 
governments. Power-sharing arrangements serve to maximize the number of political parties 
gaining elected office and broaden the number of stakeholders invested in the system, and it thus 
is thought to engender greater confidence and trust in the rules of the game among elites and 
their supporters. In particular, electoral systems are likely to influence malpractices, with single-
member plurality districts heightening the incentives for parties and candidates to indulge in 
acts such as vote-buying and partisan gerrymandering of the district boundaries (Norris, 2017; 
Ruiz-Rufino, 2018). Plurality rules heighten the incentive for individual candidates to seek to 
win through illegal, fraudulent, or corrupt acts, especially in single-member districts with wafer-
thin majorities, where even a few dozen votes could potentially determine the winner.

The type of oversight mechanisms governing the electoral process, and especially the auton-
omy, role, and powers of the electoral management body, are also widely believed to be impor-
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tant for free and fair contests (van Ham & Lindberg, 2015). Debate continues, however, about 
whether it is more effective to establish bodies independent of all parties, as commonly assumed 
(Lopez-Pintor, 2000; Wall et al., 2006; Aaken, 2009), or whether it is better to engage representa-
tives from all the main political parties in the decision-making processes, a practice common in 
Latin America (Ugues, 2014). Even if the EMB is weak and ineffective, it is argued that several 
other agencies can also serve the oversight function, bringing malpractices to light, including an 
independent judiciary, the free press, and civil society organizations (Birch & van Ham, 2017).

Rather than treating these alternative approaches as rival theories, in straw-men artificial 
debates, they can also be understood more realistically as nested components operating within 
a comprehensive framework. Both structural conditions and powerful international forces can 
be understood to exert a direct role on the favorable or unfavorable conditions for electoral 
integrity, serving as constraints on the effectiveness of the constitutional arrangements.

The Campaign Media Environment

Much media attention with stories about malpractices often focus most attention on the close of 
polls and vote tabulation, the announcement of the official results, and the election’s immediate 
aftermath. If the results are broken down by the stages of the electoral cycle, however, campaign 
finance and campaign media emerge as the ones consistently receiving the worst overall 
assessments in many countries, with far more positive scores for the vote count and results.

Recent years have seen growing concern about challenges to the integrity of elections aris-
ing from the decline of the legacy press and growing reliance upon online media. Developments 
include declining confidence in the traditional mainstream news media, populist claims of 
“fake news” denigrating journalists, the rise of media “bubbles” providing an echo chamber 
of partisan messages, the role of both misinformation and disinformation campaigns intended 
to mislead users of platforms such as Facebook and Twitter (Lazar et al., 2017), and the vulner-
ability of official electoral records and party email servers to cybersecurity attacks (Norden & 
Vanderwalker, 2017). Much recent apprehension about these issues has been catalyzed by intel-
ligence reports of Russian meddling in the 2016 US election (Office of the Director of National 
Intelligence, 2017). The problem is not confined to America, however, as foreign interference 
has been reported in the Brexit referenda campaign and in parliamentary elections in Germany, 
Spain, and France (Rankin, 2017; Richey, 2018). In response, Facebook now employs an army 
of content moderators and fact-checkers, tracking 50 elections in 2018 alone, including the way 
that social media can be weaponized by foreign and domestic forces to manipulate undermine 
democratic contests, and purging thousands of fake accounts before elections in Italy, France, 
and Germany (Dwoskin, 2018).

In light of these concerns, the European Commission (2018) published a high-level expert 
study looking into disinformation, defined to include all forms of false, inaccurate, or misleading 
information designed, presented, and promoted to intentionally cause public harm or for profit. 
Other issues of long-standing concern for the quality of campaign communications include 
the desirability of balance and pluralistic diversity in media election reporting, avoiding highly 
polarized partisanship (Faris et al., 2017). Problems can also arise from the creation and dissemi-
nation online of illegal content, notably defamation, hate speech, incitement to violence, and the 
spread of conspiracy theories online.

The erosion of public confidence in the news media, fueled by populist claims of “fake 
news,” are further challenges. The fake news mantra fuels a “post-truth” world (McIntyre, 2018), 
with populists denying the enlightenment idea that there can be such a thing as objective 
knowledge, scientific evidence, or impartial journalism. Declining use of legacy news media 
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and the rise of social bubbles and echo chambers in online media reinforce dogmatism fueled 
by ideology, not fact (Allcott, Hunt, & Gentzkow, 2017; Fletcher et al., 2018). Where news or 
social media provide repeated distortions impacting citizen perceptions of events, these can give 
rise to deep-seated misinformed beliefs and cause significant harm. Attacks on journalistic elites 
as “enemies of the people” are part and parcel of authoritarian populist rhetoric, with a crack-
down on mainstream media by leaders such as the Philippines’ Rodrigo Duterte, Hungary’s 
Viktor Mihály Orbán, and Turkey’s Recep Erdoğan. At a joint press conference in Manila, when 
Duterte called the media “spies,” Trump reportedly laughed.4

To monitor the extent of the risks, the sixth wave of the PEI expert survey included several 
items from a new rotating annual battery designed to capture several of these issues, including 
“fake news,” partisan media, foreign meddling, and media monitoring. The evaluations can be 
compared for 26 elections held from January 1 to June 30, 2018.

The results in Figures 8.3 show that countries that generally perform poorly in elections 
overall, such as Egypt, Djibouti, and Venezuela, commonly have the most problems in media 
campaigns as well. There are several general weaknesses, even in contests that were rated very 
high in electoral integrity in other regards, notably in whether journalists maintain high standards 
and whether social media contains so-called fake news or misinformation. But it is worth 
highlighting that some other specific weaknesses also emerge in particular countries, such as 
partisan reporting in Montenegro, poor journalistic standards following government repression 
of the press in Hungary, and fake news on social media in Costa Rica and the Czech Republic. 
The partial silver lining from the results is that, despite fears, in most cases, experts reported that 
to date few elections have been subject to cyber-attacks on official voting records. On the other 
hand, this remains a stealth process that may not be apparent to election experts, and it may be 
that the well-publicized attacks on both major political parties in the US, as well as attempted 
Russian attempts to penetrate the state election office records in 21 US states (with success in 
a few), may inspire other hostile domestic and international hackers to attempt to follow suit.

Conclusions and Implications

Overall, therefore, the good news is that the third wave of democratization saw the spread of 
multiparty elections to all parts of the globe. Today, only a handful of states lack competitive 
contests for the national legislature. This has been a radical revolution that fueled much of the 
optimism common during the 1980s and 1990s about the universal spread of liberal democratic 
institutions and norms. The early twenty-first century saw greater recognition that many 
contests remain deeply flawed, or even failed, especially in electoral autocracies. Concern about 
democratic erosion is widespread, including growing powers by authoritarian states (Kurlantzick, 
2014; Diamond et al., 2016; Levitsky & Ziblatt, 2018). The third reverse wave is a global 
phenomenon: Authoritarian-populist actors have destabilized long-established democracies like 
the US, Italy, and the UK. Human rights have deteriorated in hybrid states such as Venezuela, 
the Philippines, Hungary, and Turkey. Meanwhile, authoritarian regimes like Russia and China 
have become even more repressive at home and increasingly influential beyond their borders. 
Globally, values of democratic governance, rule of law, and human rights are threatened by 
American retreat and European divisions. China provides an alternative model of a remarkably 
successful market economy, despite lacking fundamental freedoms.

Moreover, recent years have also seen growing anxiety about the quality of free and fair 
elections even in long established democracies, such as the US and UK. America, in particular, 
has seen heightened controversy over Republican claims of lax security for the state procedures 
used for registering and casting a ballot and Democratic counter-claims of GOP attempts to 
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suppress the voting rights for legitimate groups of citizens, especially minority populations, 
in addition to the heavy cloud of the Mueller investigation and intelligence reports of ongo-
ing cybersecurity threats and vulnerabilities of state election offices to foreign interference, all 
damaging public confidence in US elections (Norris et al., 2018). It is critical to continue to 
monitor the quality of electoral integrity through systematic evidence – and then the challenge 
is to identify effective strategies to intervene and strengthen democratic contests, a challenge 
made even more urgent during the era of democratic backsliding and authoritarian resurgence.

Notes

1 I am most grateful for the assistance of the Electoral Integrity Project team, including Thomas Wynter, 
Sarah Cameron, and Megan Capriccio, especially for their work in collecting the Perceptions of 
Electoral Integrity (PEI 6.5) dataset and developing the graphics. I would also like to thank previous 
EIP staff and all the experts who completed the survey.

2 See, for example, reports by Freedom House, the Economist Democracy Index, and the Varieties of 
Democracy project.

3 For details, see www .ele ctor alin tegr ityp roject .com.
4 www .cnn .com /2017 /11 /13 /politics /trump -duterte -press /index .html.
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Ritual: The Concept and Its Role in Politics

Ritual has been conceived of as “any activity that involves its participants symbolically in a 
common enterprise, calling attention to their relatedness and joint interests in a compelling way” 
(Edelman, 1964, 16).1 As large-scale public occasions that draw citizens together, on a cyclical 
basis, to form the polity, elections qualify as ritual events par excellence. Electoral democracy 
is as much a construct of law as it is of culture, political fashion, and changing technologies. It 
follows that electoral law – both in the sense of black letter rules and case law and as something 
given flesh by rule governed institutional players such as electoral management bodies and 
parties – can only be fully appreciated if we are willing to look at it through a sociological lens, 
informed by an understanding of ritual. This much is well understood by political historians 
(e.g., O’Gorman, 1989; O’Gorman, 1992). But, only in recent times, has it percolated into 
scholarship on modern electoral democracy.

How might we define “ritual” in the context of electoral democracy? As Kertzer (1988, 8–9) 
stresses, it is important to distinguish ritual, as formally structured “action wrapped in a web 
of symbolism,” from roboticism. Mere standardized habits and customs lacking symbolization 
do not meet an elevated definition of what is “ritual.” At the same time, that definition should 
not be over-determined. Especially in contemporary times, with a high level of professionalism 
permeating elections, it is preferable to think of ritual as any patterned behavior infused with 
social meaning (Orr, 2015, 12–4). This permits us to look at electoral law and practice in 
a technocratic age from an experiential perspective, whilst not losing sight of the forest of 
symbolic, social, and psychological meaning that ritual conveys, amongst the trees of low-level 
bureaucratic dictates that ensure smooth electoral administration.

To Edelman (1964), symbol and myth are not just epiphenomena of public affairs, they 
are literally the stuff of politics. This approach presents challenges to economistic, rational 
choice theories, as well as to liberal and deliberative accounts of electoral democracy. Electoral 
democracy is, of course, but one aspect of “democracy.” Democracy can be understood as a set of 
interrelated systems of self-government and popular forms of participation and representation. 
Whilst Edelman’s work opened (and rediscovered) ways of thinking about democratic politics 
in terms of elaborate theatrical and rhetorical performances, it is doubtful that “democracy” can 
be understood as ritual in any holistic sense. Democracy requires a teleological assessment of a 
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large, richer and heavily contested set of ideals and potential practices than do elections or even 
electoral democracy. Whilst aspects of democratic practice – such as the architecture or location 
of parliaments and their ceremonies – are obviously ripe for theorizing as rituals, democracy is 
not an “event” in the way that elections are.

Within the field of election studies, Hirschbein (1999), Bensel (2004), Lawrence (2009), 
Coleman (2013), Faucher and Hay (2015) and others have adapted the lens of ritual to yield a 
variety of insights, stressing in nuanced ways the inescapable and central importance of cultural 
practices and meanings within modern election campaigns and balloting. Elsewhere, I have tied 
this way of thinking to holistic understandings of electoral law as an evolving set of rules and 
customs (Orr, 2015).

In this vein, elections are sometimes spoken of as if they were secular rites. Such quasi-
religious language, however, is apt to mislead more than it enlightens. Elections may well be a 
crowning moment, almost literally and certainly figuratively, for any political community. But 
even electoral junkies do not think of them in spiritual terms. How could they, when elections 
are typically times of fierce political contestation? Such electoral agonism and antagonism may 
be contrasted, rather than assimilated, with religion in the sense of liturgical practices designed 
to soothe, reassure, and unite believers in a single faith. Instead, electoral contestation can happily 
co-exist with religion even in mono-faith societies, each playing a distinctive integrative role 
at different levels of public consciousness. Elections as rituals seem to share something with 
the (better studied) concept of professional sport as a set of ritual practices involving players 
and spectators. Both spheres exhibit tribalism. And both ultimately demonstrate the tension 
that arises when a communally integrative endeavor is simultaneously rooted in intractable, 
formalized competition.

Thinking about how regulation constitutes electoral practice, through the lens of “ritual,” can 
lead us along three paths. Down the first path lies a descriptive sociology of electoral law and 
institutions. In this relatively neutral approach, however, elections happen to be regulated, and 
interesting insights are yielded by analyzing that regulation and the practices that emanate from 
it, in terms of their experiential dimensions and meanings.

Take for instance how, when, and where we vote. The secret, in-person ballot cast on election 
day amounts to a public act, played out on a most public day in a communal location, yet 
within a shrouded, almost confessional space. In contrast, voting over the internet erects a 
more individualized and personalized transaction, played out on no particular day and on a 
private device rather than in a communal setting (Stromer-Galley, 2003). Here, in its descriptive 
guise, the ritual conception makes no necessary judgment between traditional and emerging 
methods of casting a ballot. Rather, it offers us a language capable of paring back the rules and 
technologies involved in order to better understand the essential differences between them.

Down the second path lies a more normative approach. This approach turns the core insight 
of rational choice theory, that voting is an irrational habit because there is precious little chance 
a single vote will change anything, on its head (cf. Brennan & Lomasky, 1993). In its stead is 
a claim that people act politically, especially at election time, because they are drawn to the 
social solidarity of the process more than to any external impact of their expression. From 
here, attending to the ritualized experience of electoral practices inevitably leads to (contested) 
debates about what might be valuable – or what might be improved – in electoral processes to 
enrich the social and personal experience of electoral democracy.

For example, traditionalists and communitarians alike defend in-person balloting. They tend 
to want to hang on to polling day, as the centerpiece of a tangible event, where society sees itself 
coming together. Election day is something to be valorized as a manifestation of the essentially 
civic nature of voting (Green, 2003). Others contest this, whether empirically or because they 
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embrace the evolution of more novel values. They challenge traditionalists by asking whether 
people really draw satisfaction from the occasion of polling and whether it is mere nostalgia 
to hang on to election day in a cyberage. Examples of such debates are not hard to find, even 
amongst those who consciously hew to a ritual perspective. Thus, for Hirschbein (2009, 2–3), 
contemporary elections, especially in the US, have been losing their affective as well as effective 
dimension, and require a ritualistic reboot. Yet, for the British scholar Coleman (2013, viii), 
things are less gloomy: Elections remain constitutive events, offering an “affective…performance 
of who the people are.”

Down the third and final path, ritual is neither a tool of relatively neutral observation, nor 
a site of contestation about desirable practices, values, and meanings. On the contrary, in this 
view, “ritual” conveys an alternative, pejorative connotation, in which electoral democracy has 
become an “empty ritual.” In this negative conception, electoral campaigns and voting are 
not positive rituals, campaigns are not colorful opportunities for meaningful expression, and 
balloting is not a solemn duty. Instead, campaigning is painted as a professionalized simulacrum 
and voting as a bureaucratic chore. Taken as a whole, in this view, electoral democracy amounts 
to a hollow rather than hallowed system, with elections serving as a liberalist delusion and, 
worse, an elite, technocratic distraction masking a deeper, undemocratic reality.

Having given some introductory definitions, and scoped the different paths down which the 
language of ritual can take us, the rest of this chapter will try to elucidate and apply the ritual 
perspective across three fundamental aspects of elections and electoral law. One is campaigning. 
Another is voting. The third is the seasonal and rhythmic nature of the electoral cycle – a 
question intimately related to the idea of ritual as patterned, repetitive behavior. The chapter will 
then finish with some critique of the limits of the ritual approach by locating it within more 
familiar theories for understanding and informing election law and reform.

Campaigning: Then and Now

As Lefebvre (1991), foremost amongst others, has stressed, festivals were both common and vital 
elements of traditional agrarian societies. The importance of festivals lay in fostering communal 
and spiritual relationships; they acted as both a physical coming together and an homage to the 
powerful rhythms of nature. They were not, however, structured as grand rites, compared to 
say a coronation. Rather their “material and spiritual grounds [were rooted] within everyday 
life” (Butler, 2012, 34–5). This concept of the quotidian or everydayness of life is particularly 
important in any understanding of modern electoral forms and practices.

At first glance this may feel paradoxical. Surely elections are nothing if not grand political 
junctures that come and go every few years. They clearly serve as elite rites of passage, for 
candidates seeking to be elevated into the governing class. They also serve as once-in-a-lifetime, 
coming-of-age moments for those who vote for the first time, whether after reaching their 
majority or after taking out citizenship. Understood from these vantage points, elections will 
hardly seem like “everyday” affairs in the literal sense. But – the unique experience of voting 
for the first time aside – for the vast bulk of people, the experience of elections has been 
embedded in now familiar material practices, both institutional and social. A partial list of such 
practices includes: voter registration drives (signifying civic duty or opportunity, when run by 
electoral authorities, or signifying partisan motivation, when run by parties); the formal calling 
of an election and issuing of writs; the official declaration of nominations; televised leadership 
debates; the act of voting by post or turning out at a polling stations; and the mediated suspense 
of watching the tallying of results on election night. Framed within these familiar moments lies 
the carnival of the campaign itself.
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Some electoral laws insist on modesty in campaigning, consistent with a theme of repose 
on election day. New Zealand, for instance, makes most kinds of last-minute electioneering an 
offense, to the point of empowering its electoral authorities to destroy any material not removed 
prior to the dawn of polling day. As Geddis (2015) argues, this can only really be understood 
as “a desire to inculcate a particular mood or voting experience” (p. 137). Elsewhere, such an 
approach extends to “dry laws,” which limit or prohibit the sale of alcohol during and even 
leading up to election day.

Yet, there is no single approach to electoral ritual, any more than there is a single democratic 
culture. Polling places in New Zealand’s closest neighbor, Australia, for instance, are reminders of 
the hustings of centuries past. They are festooned with bunting and swarm with activists making 
last-minute attempts to solicit votes. Such activity is subject only to a six-meter cordon sanitaire 
around the entrance to – and of course inside – the polling booth. Some voters appreciate this 
kind of color; others resent the hassle. Since such last-minute pitches have little impact on voting 
outcomes, their primary role seems to be to allow party activists to burn off nervous energy and 
feel connected to the occasion.2

Once we turn attention to the impact of electoral law on the experience of democracy, and 
through that to questions of ritual and meaning, vistas of neglected inquiry open up. Campaign 
finance and party regulation (and their interaction with basic electoral structures) form a case 
in point. In most parts of the US, primary elections are mandated. These not only open up 
candidate selection, so that it is not merely an internal party affair, but they also shine a public 
light on individual contenders for up to a year (or longer, in the case of presidential races) before 
election day. On top of this, thanks to first amendment, free speech jurisprudence, electioneering 
expenditure in the US is illimitable.3 The net effect is to entrench a system in the US where 
cash is king, and the charismatic individual forms the centerpiece of a lengthy campaign season.

In contrast, in more statist systems, a greater level of control prevails and parties are accentuated 
over individual candidates. For example, in the UK (but also in e.g., Israel) only parties are 
entitled to make political broadcasts; no one else can purchase such air-time.4 Such strictures are 
usually rationalized as a preferencing of political equality or deliberation over absolute liberty. 
But these rules also express cultural mores around campaign methods and means. Some of these 
distinctions are a consequence of macro or system-wide regulation, but other examples involve 
micro or fine-grained rules. Thus, in Japan, public funding pays not just for billboards whose 
size and locations are overseen by local government, but also subsidizes campaign vehicles 
(including boats!) whilst circumscribing other expenditure and even prohibiting door-to-door 
canvassing. This grows out of, but also reinforces, the very public, decorous, and decorated ritual 
of traditional street-corner appearances by white-gloved candidates, with megaphones on the 
back of vans, at Japanese elections.5

Voting: Who, How, When, and Where

At a very obvious level, “who” the law governing the franchise allows to vote embodies a 
profound symbolic meaning. The franchise creates a political, if not ethical web, differentiating 
(in most jurisdictions) citizens from other residents. In doing so, electors are bestowed with a 
privileged role, redolent with socio-political connotations. Enfranchisement divides an inner 
core of electors entrusted with choosing representatives from the rest of the social whole, who 
are left to rely on virtual representation and more tenuous political rights.6 It also embodies 
a notion of incorporation: a ritual of identification with and involvement in what would 
otherwise be a seemingly remote, even abstract, polity (cf. Ting, 2010). However, the “right” to 
vote is not a one-way street. It is also properly seen as a public trust, even outside regimes that 
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compel voting. Long-standing strictures against selling one’s vote illustrate the fact that voting 
carries with it obligations. Being enfranchised is also usually a pre-requisite for selection for jury 
duty, another ancient aspect of self-governance.

Today, the franchise also embraces meanings beyond connection to local geography or 
national self-definition. The expansion of the right to vote amongst expatriates or permanent 
residents enacts a state’s willingness to embrace multiple identities. Depending on the context, 
expatriate voting may capture the otherwise fuzzy concept of “global citizenship” as much 
as it may reflect nostalgia for and within diasporas. It is not just public law that performs this 
work: Parties do too. An illustration of this is the recent practice of the US Democratic Party in 
holding a “Global Presidential Primary” amongst “Democrats Abroad,” even though expatriates 
do not form a unit in the presidential electoral college.

In electoral science, the “how” of voting is usually equated to the myriad of different voting 
systems that have been invented and deployed around the world. This approach makes sense 
if elections are just aggregative exercises to translate popular choices into electoral outcomes. 
But elections are much more than instruments of arithmetic. The most profound and universal 
innovation in electoral history has been the secret ballot. Its motivation and effects have also 
tended to be explained in instrumental terms, most notably in the language of electoral integrity. 
After all, the adoption of the secret ballot in the nineteenth century was rooted in a war against 
electoral intimidation and the “grosser evils” of “bribery and all those corrupt practices which 
consist in voting according to a bargain and understanding” (Wigmore, 1889, 1–2, 31; see also 
Bentham, 1818).

The coming of the law and technology of the secret ballot, however, presaged much more 
than an integrity mechanism. From Australia in the 1850s, it spread rapidly, such that its purest 
form, the untraceable, unnumbered ballot paper became known worldwide as “the Australian 
Ballot.” The impact of the secret ballot, from its first deployment, went well beyond safeguarding 
electoral conscience against bribery or intimidation. It transformed the subjective and objective 
experiences of electoral democracy itself. An international observer, of the first general election 
in Victoria under the Australian ballot system, wrote that:

In a contested election under the ballot…everything proceeds with the same tranquil 
placidity as if the community was undergoing a trying operation under the influence 
of chloroform, waking up to consciousness on the declaration of the poll…[A]ll that 
is wanting to render such an election a really halcyon scene…with all the peace and 
security of a religious ceremony, is the…abolition of the barbarous parody on bull-
baiting that candidates undergo on the husting…which after all, is nothing more or 
less than pantomime in a frenzy.

(Kelly, 1860, 318)

This remarkable portrait of the transformation of the ritual of elections, achieved by a single 
administrative reform, speaks in two voices. One is descriptive and, in one fashion or another, 
lives with us to this day. That is the relative quiescence of elections under the secret ballot, 
especially compared to the traditions that had built up around open polling over preceding 
centuries (Orr, 2015, 96–104). Some conservatives at the time objected to secret balloting as 
“unmanly” (Kinzer, 1982, 71). This view, in a curious way, is echoed today by progressives when 
they lament the “civic privatism” of elections (Ackerman & Fishkin, 2002, 129–30).

Bound up in all this is the question of whether elections can truly be times of communal 
interaction. This is reflected in moves to make election day a public holiday in some jurisdictions. 
In Australia, polling day has long been legislated to be on a Saturday. In large parts of Europe, 
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Sunday is the norm. This allows school halls to be the primary focus for voting, creating a 
symbolic juxtaposition given that schools are at the heart of local communities. Indeed, in 
Australia, just as compulsory education is an element of citizenship, substantively understood, so 
too does the law compel citizens to turnout to vote. Around such communal spaces, a tradition 
has even arisen of school and other civic groups using election day to fund raise through stalls 
and barbecues (Orr, 2015, 113–20). In recent years, this has led to the term “democracy sausage” 
becoming synonymous with election day in Australia (Brett, 2019, 155–64).

A second voice, which appears at the end of the quote above, is clearly normative rather 
than descriptive. The observer wants the quietism of election day to spread right across the 
campaign period. Within that wish we can detect a certain anti-political attitude, as much as 
a desire for more genuine or reflective electoral deliberation. That wish was partially granted, 
as campaigning has grown less face-to-face, first due to the demands of mass electioneering 
brought about by universal suffrage and later reinforced by the rise of mass media.

That said, as we saw in the previous section, in lightly regulated liberal electoral systems, the 
electoral frenzy has shifted location rather than disappeared altogether. Its locale first moved 
from face-to-face pamphleteering and press-fleshing to the radio broadcast of mass speeches and 
rallies. It then shifted to televisual presentations. Now it is most manifest in digital bombardments 
of puff and attack advertisements alike. Nor is the street entirely one-way. As Lawrence (2011) 
argues, modern elections are full of opportunities for demotic interaction, via talk-back radio, 
the hijacking of otherwise staged events, and ripostes to and trolling of politicians’ social media 
accounts.

The “when” and “where” of voting is also of great significance. In centuries past (indeed until 
early in the twentieth century in the UK), polling could take place across multiple days in each 
electorate. This was to allow leeway for those travelling by horse from rural districts, but it also 
perpetuated the idea of the hustings as a communal festival. In a vast federal jurisdiction like 
India, polling unfolds over several weeks. Ostensibly, this is for integrity reasons (in particular, to 
ration India’s security services). Yet, it also elongates what is already a festival of democracy. In 
many other jurisdictions a key, contemporary controversy is how election day is stretching into 
election week or even election month, as early voting (aka pre-polling) is not just made available 
but even encouraged. The ultimate extension of this trend, as noted in the introduction, pits 
internet voting against in-person voting, with enormous consequences for the when and where, 
as well as the how, of electoral participation.

Again, a debate like this presents macro and micro consequences for the ritual experience of 
elections. For instance, electronic voting does not permit electors to personalize a protest vote 
by despoiling their ballot with witty or offensive slogans. On the other hand, electronic voting 
allows the result of all races to be known instantaneously once the final deadline for polling 
passes, a development that impacts the suspenseful theatre of election night. At a practical level, 
technology has also opened up new, citizen driven rituals. One is the “ballot selfie” – the act of 
sharing an image of one’s completed ballot, with friends or the world at large, via social media. 
Once upon a time, such an action would have been criminalized as undermining laws against 
vote-buying. But, as a US court recently held, there may be an expressive right to take and share 
ballot selfies (Rideout v. Gardner 838 F.3d 65, 2016). The value of citizens encouraging other 
citizens to vote is also recognized by more institutional practices, such as handing out “I Voted” 
stickers at polling stations. Wagering on elections, once a largely private affair, is also becoming 
a prominent affair. This is partly driven by the proliferation of online betting agencies. It is also 
part of a ritual, shared with sports and practiced mostly by partisans (i.e., fans of one party or 
another) who wish either to intensify the experience of their side winning, or to hedge the 
psychological impact of their side losing (Orr, 2014).



Elections as Rituals 

107

Rhythm and Seasonality

Whilst they are unique – in the sense of foundational – events in the life of any polity, elec-
tions are not unique in the strict sense. On the contrary, their very point is to be recurrent. This 
is obviously tied to fundamental constitutional law doctrines about the appropriate length of 
executive offices and legislative terms. It is also linked to constitutional principles relating to the 
integrity of representative government. The cyclical nature of elections allows a refreshing of 
the gene pool of representation and, through that, it offers a powerful, if crude, form of public 
accountability. To Buchler (2011), elections ideally act as periodic hiring and firing decisions.

The essentially recurrent nature of elections means that they return to greet (or haunt) us every 
few years, and come to serve, like comets of old, as historical place markers. Our societal and indi-
vidual perspectives on time thus come to be punctuated, sometimes even defined, by major electoral 
races and outcomes (Orr, 2015, 31–2, and compare Cohen, 2018 on how time and timing defines 
politics more generally). This is especially clear in the case of presidential elections in the US (Baker, 
1983, 262), which are occasions of moment around the world and not just in that country. Thompson 
(2004) pictures elections as marking “a moment of politics – a discontinuous phase in a continuous” 
political process. He analyzes their temporal properties from three vantage points. One is simultaneity, 
which we alluded to earlier when considering the idea of having a dedicated election day. Another is 
periodicity, which we just noted in terms of recurrence and cycles. The third is finality.

Finality links to a classical rule about electoral challenges. The right to petition a court to 
undo an election result is strictly guarded. To modern eyes, this may seem merely to be a ques-
tion of institutional competence. If independent election management bodies organize each 
electoral race, why not trust them to oversee the process and declare the winner, instead of re-
ventilating the matter before a small group of possibly unworldly judges? Yet, rules restricting 
electoral challenges predate professionalized electoral commissions. In restraining litigation dur-
ing the election period, imposing very short time limits on post-election challenges and requir-
ing the outcome (and not merely the vote share) to have been affected before a legal challenge 
can be mounted, the law has long been rooted in a desire for finality. As the top court in the 
British Empire put it in 1870, election disputes must “as soon as possible become conclusive” to 
enable the legislature or government to be “distinctly and speedily known.”7

Elections are important, then, but life must go on. Unlike that of a referendum, an election 
result is not set in stone, since the cycle guarantees that new choices will, soon enough, be made. 
Different legal systems, of course, alight on different electoral frequencies, as well as different 
rules about the fixing of election dates. But the frequency of elections almost invariably falls 
within a range of three to five years.8 Ultimately, the electoral cycle is not merely rhythmical in 
the sense of being recurrent. It also plays a defining role in the seasonality of politics. Election 
times see a build-up of contestation, both formal and real. After the moment of electoral choice, 
there is then an expectation of a certain healing, or at least a period of honeymoon for the 
new government or president. This hiatus is then followed by a longer period of governmental 
activity and opposition renewal, before the build-up to a contested election begins anew.

Anthropological approaches to modern electoral democracy go even further, and seek to 
identify temporality and social movement in the form of rites of passage. To Damon (2003, 
53–4) elections are above all “installation rites.” They first consist of a “rite of separation” in 
which candidates distinguish themselves from the rest of society and masquerade before it. 
Similarly, Kertzer (1988, 108) likens elections to a “journey” involving the “campaign as a pil-
grimage” and Aguilar (2007) even calls candidates “transitional beings in a state of ambiguity,” 
“betwixt and between” (p. 76) worlds. After the disruption of the campaign, there then transpires 
a transitional period of social re-incorporation (Damon, 2003, 53–62).
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Rival Theories of Electoral Law and Critiques of Ritual

One objection to injecting a ritual approach to our thinking about regulating electoral 
democracy is that liberal political systems purport to aim for a level of neutrality. Certainly, it 
is easy to imagine examples of normative overreach in the name of “ritual.” Totalitarian states 
often give priority to spectacle over liberty, and fascism, in particular, accentuates a particular 
aesthetic in the symbols and ceremonies of public law and governance. Liberalism, of course, 
is not a neutral position handed down from on high. Nor is it a singular one, as debates within 
liberal democracies, say about whether to ban revolutionary or racialist parties under the guise 
of “militant liberalism,” reveal. No liberal state, therefore, occupies a truly neutral position: If 
it did, we might expect it to fly a blank flag or abolish its national anthem. So, ultimately, any 
objection to the theory of elections as rituals cannot be to the descriptive importance of the 
ritual perspective. At most, it acts as a warning against excesses in any normative project driven 
by an obsession with a particular choreographing of the ritual elements of electoral practice.

In any event, such excess is unlikely. Electoral law, especially under the common law method, 
has suffered from a deficit rather than a surfeit of theorizing (Schultz, 2014). The ritual approach 
is but one of a number of theoretical positions – and hardly a dominant approach – in debates 
about evaluating and reforming electoral law and practice. Elsewhere, I have attempted to map 
and describe the theories underlying the law of electoral politics (Orr, 2020). In that map lie 
four clusters, of which “ritual” is but one. The other three theoretical clusters need only briefly 
be explained here by way of contrast and overlap.

The first is “integrity,” particularly the integrity of the basic structure of fair elections. In 
this view, the key role for electoral institutions and laws is to permit all who are eligible to vote, 
without bribery or intimidation, and to ensure the accurate aggregation of those votes. To self-
described realists, this is a consciously limited but essential ambition or sine qua non for election 
law. Electoral democracy is seen as the least worst system of governance, and a base level of 
integrity at least allows for an ultimate form of democratic accountability, through the potential 
for a peaceful turnover of elites.

Second, and more questing, are theories rooted in mainstream understandings of “democracy.” 
Notable amongst these are the values of political liberty and equality. (Deliberative democrats 
would add another value, namely quality information and discourse.) Obviously, these values are 
sometimes in creative tension, as is the case with political freedom, on the one hand, and efforts 
to treat citizens or parties substantially equally on the other. Each of these values is commonly 
invoked in discussions about election law. Along with integrity, they form the core, normative 
criteria invoked in both judicial review of existing laws and in evaluating proposals for law 
reform. They aim to ensure a system that is reasonably open and not so unequal that incumbents 
are entrenched through manipulating election law.

Third are more cynical approaches that revolve around a metaphor of elections as a mask. 
In this, typically outsiders’ view, elections all too often act as a mere game. Not a game in 
the sense of a robust competition, but in the sense of insubstantial rigmaroles, obscuring the 
fact that real power and its legitimation lie elsewhere within society. This view is remarkably 
widespread, embraced by voices as diverse as populists, Marxists, anarchists, and even by some 
neo-conservative critiques of liberal proceduralism (Kristol, 1983, 50–1).

These four theoretical approaches – ritual, integrity, democratic values, and mask – are not water-
tight. On the contrary, they may interrelate in any given issue or problem. For instance, something as 
fundamental as the secret ballot implicates integrity, liberty, and equality, as well as ritualized experi-
ences and meanings.9 None of these debates is resolvable in the abstract either: Context matters. Take 
early voting, as but one example. In the US, with elections held on a Tuesday and subject to long 
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queues in poorer communities, early voting becomes essential on grounds of equal access to partici-
pation. Whereas in Australia, with election day on a Saturday and queues rare, early voting is largely a 
convenience for the educated middle class that eats away at the ritual value of polling day.

It remains then to consider the limits and boundaries of a theory of elections as rituals. As 
a sociological insight, the theory is far from culturally invariant. On the contrary, even within 
liberal-egalitarian electoral democracies, as we have seen, there are significant differences in 
electoral practice that inform and are reinforced by culturally dependent rules. This is most 
obvious in the discussion of campaigning above.

Ritualized practices cannot, as a result, be expected to carry a single, objectively condensed 
meaning. As well as culture and context, subjectivity matters. Hence. for one person, queuing at a 
polling station may be a waste of time, an act of complicity with a charade; yet. for another. it may 
be an ultimate marker of active citizenship. To Edelman (1985, 195–6). this subjectivity renders 
politics more like art and literature than a quantifiable science. That is true, and any respondent-
dependent social science also must weed out social desirability bias in surveys of experiences and 
beliefs. Coleman’s recent study (2013) of the affective and emotional responses of UK voters to 
the act of polling demonstrates that the ritualized meanings of electoral practices are not simply 
matters for high-level speculation. They need also to be assayed at the ground level.

The account of elections as masks or charades bears a clear relation to the conception of 
electoral democracy as a ritual in the pejorative sense, which we encountered in the intro-
duction as an alternative to ritual as either a descriptive tool or a normative good. No one, 
for instance, would suggest that elections in, say, North Korea, are anything but a kind of 
elaborate performance that farcically illuminates the first word in that country’s official title 
(“Democratic People’s Republic of Korea”). But, outside authoritarian extremes, it is not 
helpful to think of elections as a mask in an all-or-nothing sense. In the realism of Edelman 
(1988), political action through voting and lobbying can help bring modest and temporary 
changes, but are more effective as psychological balm…because the very focus upon politics in 
a narrow sense takes the existing institutional framework for granted and reinforces it (p. 130).

Elections thus are a chance for “participation in a ritual act [drawing] attention to common 
social ties and to the importance and apparent reasonableness of accepting the public policies 
that are adopted” (Edelman, 1964, 3). In this sense, as long as elections are run with a reasonable 
degree of integrity, liberty, and equality, they also act as ritual contests that can serve to bring 
political legitimation and social affirmation. Indeed, it is difficult to not conceive of them as sig-
nificant ritual occasions – recurrent and quintessentially public occasions, marking the passage 
and renewal of political seasons – occasions that themselves are made up of various humbler, 
ritualized practices and processes (Orr, 2015, 9).

Attending to the perspective of ritual can, therefore, both lend us descriptive insights into 
why certain rules and customs are perpetuated and open us to a broader understanding of 
their normative value and significance. Ultimately, this approach reminds us that election law, 
institutions, and norms are not merely instrumental tools in support of a governmental structure. 
They also help constitute and mediate the social value of electoral democracy, as well as, for 
better and worse, its lived experience.

Notes

1 See also Bird (1980, p. 19), who stresses ritual as “culturally transmitted symbolic codes which are styl-
ized, regularly repeated…and intrinsically valued.”

2 As one UK MP put it, keeping a single polling day as the focus of the election allows party activists to 
engage in “an exciting sort of programme [otherwise] there is not much point in joining up if you are 
not going to see any action” (Orr, 2015, p. 66).
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3 That is, US electioneering cannot be subject to mandatory caps of the sort found in other parts of the 
world. Candidates can, at most, voluntarily agree to limit spending in return for public funding.

4 In the UK, the limitation applies at any time, not just during election periods: Communications Act 2003 
(UK) ss 319, 321, 333.

5 See Public Offices Elections Act 1950 (Japan), art 141.
6 In some jurisdictions, only electors (or permanent residents) may make political donations. In others, 

parties may limit their membership to people who are enrolled to vote.
7 Théberge v. Laudry (1870) 2 App Cas 102 at 106.
8 Allowing for outliers like two years for the US House of Representatives, and long terms for some 

upper houses.
9 We have come to see secrecy as a positive experience, hence metaphors like the “polling booth [as a] 

closet of prayer” in the poem ‘My ancestress and the secret ballot, 1848 and 1851’ (Murray, 1996, p. 80). 
But, as noted earlier, nineteenth-century conservative opponents of secrecy saw it as cowardly and, even 
today, some progressives wonder what is lost if electors feel their ballot is essentially a private concern.
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Introduction

Ever since the adoption of the Universal Declaration of Human Rights, democratic elections 
are considered a primary mechanism for the people to “take part in the government” of their 
country through the free expression of their will. Article 21 of the Declaration makes it clear 
that, for elections to serve as a link between the people and the government, the will of the 
voters has to be expressed in genuine and periodic elections that are universal, equal, and secret. 
The International Covenant on Civil Political Rights, adopted in 1966, went a step further by 
adding, in Article 25, a right “to be elected” and a provision stating the importance of the “free 
expression of the will of the electors.”

It is not surprising that the international documents adopted in the wake of democratiza-
tion of a large part of the world in the early 1990s relied on similar formulations. Similar key 
words were used in the Copenhagen Document adopted by the Organization for Security 
and Co-operation in Europe (then, a Conference) and subsequent commitments undertaken 
by the states participating in the OSCE. Some innovative wording was used, however, such as 
the requirement, in Paragraph 6 of the 1990 OSCE Copenhagen Document, of “fair electoral 
processes.”

Importantly, the 1990 OSCE Copenhagen Document linked the quality of elections with 
the importance of election observation. In Paragraph 8 of the document, OSCE participating 
states have underscored that “the presence of observers, both foreign and domestic, can enhance 
the electoral process for States in which elections are taking place.” This provision has since been 
treated as both a standing invitation for international election observers and the recognition of 
the exercise as a valuable peer-to-peer review mechanism.

Since then, OSCE participating states have created a specialized institution, first known as 
the Office for Free Elections and now called the OSCE Office for Democratic Institutions 
and Human Rights (ODIHR). The mandate of ODIHR was to, first, “facilitate contacts and 
the exchange of information on elections within participating States” (Paris, 1990, Para. XX) 
and, later, to “foster the implementation of paragraphs 6, 7 and 8 of the Document of the 
Copenhagen Meeting of the Conference on the Human Dimension of the CSCE” (Paris, 
Supplementary Document, 1990). This adaptation of the mandate once again reaffirmed the 
value that election observation brings to the conduct of elections.
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Election Observation and Standards

With this mandate in mind, OSCE participating states tasked ODIHR with developing a 
comprehensive election observation methodology (OSCE, Budapest Document, 1994), noting 
the importance of observing “before, during and after election day,” and later reiterating of the 
goal of ODIHR to further strengthen observation methodology.

ODIHR remains a leading institution in the field of international election observation, hav-
ing published not only six editions of its Election Observation Handbook, but also 13 other 
thematic handbooks intended to assist election observers in following various thematic aspects 
of elections.

In 1999, OSCE participating states reaffirmed the value of election observation by rec-
ognizing “the assistance the ODIHR can provide to participating States in developing and 
implementing electoral legislation…We agree to follow up promptly the ODIHR’s election 
assessment and recommendations” (Istanbul, 1999, Paragraph 25). These commitments echoed 
a declaration of the OSCE Parliamentary Assembly that the “monitoring of elections are not 
single events but part of a continuous process, including follow up actions for promotion of 
democracy” (OSCE PA 1993, 15).

For 20 years now, this recognition of the value of ODIHR electoral assessments and recom-
mendations has underpinned the work of election observers. International election observation 
is subject to academic scrutiny and occasionally draws criticism. This not only underscores the 
important role election observation plays in the framework of international relations, but also 
raises several important questions, including whether observers should merely report on what 
they see or try to help improve the conduct of elections in the long run.

This essay aims to provide a short review of current research on the relevance of interna-
tional election observation and corresponding criticism. This will set the premise for my key 
argument that recommendations by observer missions are their most valuable contribution if 
they link the analysis of the law and practice with standards for democratic elections rooted in 
the human rights. I will further endeavor to show that the impact of the work of international 
election observers is inseparable from their legal expertise and precise understanding of the 
practical conduct of elections. To do so, I will draw on the example of vote secrecy, one of the 
fundamental standards for democratic elections, in order to show that it can be analyzed from 
both practical and legal perspectives and that both long- and short-term observation is needed. I 
will argue that, by focusing on practice and law, observers do not neglect the political impact of 
their work but rather address it by formulating tangible and evidence-based recommendations 
rooted in human rights. I rely on the argument that thinking of human rights from the political 
perspective gives grounds to reform interventions. I will then conclude by outlining some of the 
latest practical steps that ODIHR is taking to help states implement the recommendations and, 
with that, derive value from being observed.

Election Observation – Still Relevant?

In the 30 years since ODIHR has been set up as the Office for Free Elections, international 
observation has become a norm. ODIHR deploys between 15 and 20 election observation and 
assessment missions every year, which vary in scope and focus. Some of them involve hundreds 
of short-term observers watching how polling stations operate on election day; some are limited 
to a handful of experts looking at specific thematic areas; and some lie in between these two 
distinct types of missions. Two aspects are invariable, however, no matter what type of mission 
ODIHR deploys. First, each mission is deployed for the benefit of the host country and its 
people. Second, whatever the mission type, general principles of observation enshrined in the 
methodology, such as a reliance on international standards and a focus on providing tangible 
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recommendations to apply. I will argue that these two pillars of election observation are closely 
related and, jointly, provide for the relevance of election observation.

The fact that election observation has become the norm is evidenced by the fact that ODIHR 
is always invited by each OSCE participating state to observe their elections. A few exceptions 
when ODIHR was not able to deploy an observation mission were linked not to the absence of 
an invitation, but to limitations imposed by the host country that made observation impossible. 
In the case of Albania in 1997, the Russian Federation in 2007, and Azerbaijan in 2015, coun-
tries requested that ODIHR limit the number of deployed observers. ODIHR refused to do so 
and canceled the observation altogether. In all of these countries, ODIHR later deployed mis-
sions and delivered its reports. This fact, even more than routine invitations to observe, confirms 
the conclusion by Rich that the “rejection of foreign electoral observers has come to be taken 
as a signal that the country concerned is not prepared to open itself to international scrutiny 
and is not interested in the international legitimacy that a positive report would bestow” (2001, 
26). Similarly, Hyde argues that “the decision by an incumbent government to invite observers 
is closely tied to the availability of international benefits for countries perceived as democracies” 
(2011, 209). Both arguments are premised upon the value of international benefits, political 
and/or economic, derived from recognition as an electoral democracy.

Hyde further argues that the fact that “negative reports from international observers have not 
reduced the rate of internationally observed elections” (2011, 8) derives from the intention of 
the “pseudo-democrats” to take a risk of “receiving a negative report when they invite observ-
ers,” while realizing that “failing to invite observers signals their type with certainty” (2011, 46). 
These points focus on the role of observation in delivering assessments of the elections, but do 
not touch upon the formulation of recommendations as the essential part of the work of observ-
ers. Moreover, the signaling effect of observer reports is looked at mostly from the perspective of 
those in the country observed, rather than external actors, including assistance providers.

Cheeseman and Klaas recently extend Hyde’s argument towards a critique of international 
election observers, noting that “election monitors can become compromised by geopolitical 
motivations” (2018, 194) and further elaborating that “despots, dictators and counterfeit demo-
crats are able to dupe observers into legitimizing rigged elections” and are still “able to win 
praise from monitors pursuing their own geostrategic goals” (2018, 206). Borzel argues similarly 
by finding “limits of what Western democracy promoters are willing and able to do, particularly 
if their geostrategic interests are at stake” (2015, 529).

In my mind, these arguments lack detail with regard to the analysis of the different types of 
organizations involved in international election observation. While observation has become a 
norm throughout the world, there are several types of observer organizations involved. The most 
obvious distinction can be drawn regarding the premises upon which observers are deployed. 
On the one hand, there are international organizations operating on the basis of a mandate 
agreed upon by their member states, which may occasionally disagree on what constitutes a 
good election but nonetheless recognize the value of observation in itself. On the other hand, 
there are observer organizations whose activities are premised upon a more uniform under-
standing of their membership of what constitutes a genuinely democratic election.

Organizations falling into the first group would be the Organization of American States 
(OAS), OSCE, Council of Europe (CoE), African Union (AU), and the Commonwealth. 
The second group includes such organizations as the European Union (EU) and a range of 
prominent non-governmental organizations, such as the National Democratic Institute (NDI), 
International Republican Institute (IRI), and The Carter Center (TCC). Interestingly, this pos-
sible classification appears to overlap with whether the organizations deploy observers to their 
constituent member states or to third countries. 1
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One would expect that these two types of organizations may be susceptible to pressures of 
geopolitics to a varying degree. It goes beyond the scope of this essay to analyze specific cases 
or to draw comparisons between the organizations, but it is worth highlighting that all of them 
endorsed the Declaration of Principles for International Election Observation (DoP) in 2005. 
The DoP is premised upon a common recognition that “international election observation, 
which focuses on civil and political rights, is part of international human rights monitoring” 
and “plays an important role in providing accurate and impartial assessments about the nature of 
electoral processes” with a view to “enhance the integrity of election processes, by deterring and 
exposing irregularities and fraud and by providing recommendations for improving electoral 
processes” (DoP, 2).

Combining Politics and Expertise in Election Observation

Much in the spirit of the DoP, Davis-Roberts and Carroll of The Carter Center convincingly 
link election observation to human rights. They argue that the common ground for assess-
ments of elections by a variety of observer organizations should be the public international 
law that allows them to use “assessment criteria that are objective, transparent, consistent, and 
applicable to all countries.” They further propose that “preliminary post-election statements 
of election observation missions can root the assessment criteria, related standards, as well as 
the overall findings in international legal obligations, and can include recommendations about 
how the state might better achieve their obligations in the future” (Davis-Roberts & Carroll, 
2010, 18).

This argument can be built upon by looking at two aspects of election observation work and 
the related criticism expressed towards them. First, further analysis is needed whether observ-
ers focus on the aspects of the process that really matter. Second, it is an important question if, 
by focusing on legal and technical aspects of elections, even when relying on international law, 
observers ignore the fundamentally political nature of the process. I will claim that the politi-
cal developments and the technical improvements to the elections correlate closely. With this, 
I demonstrate that the value of observation is contingent both on the impartial analysis of and 
reporting on a given electoral process and on whether observation leads to concrete improve-
ment of the elections through tangible and relevant recommendations.

Short-Term and Long-Term Findings as the Basis for Recommendations

Bjornlund argues that “many international observers still put undue emphasis on election 
administration on election day” which “allows autocratic regimes to manipulate other parts of 
the process” (2004, 305–6). In a similar manner, Eicher claims that, “because blatant election day 
cheating is becoming less common in the OSCE area, the relative importance of short-term, 
election day-focused observation is declining in comparison to long-term observation” (2009, 
273).

It is rare to see policymakers, practitioners, and academics in agreement. However, they con-
cur that election day is only one element of the electoral process and that election observers 
need to look beyond the quality of the voting, counting, and tabulation of results. Indeed, I am 
often asked whether deploying large numbers of observers on election day itself makes sense if 
“the elections have already been fixed.”

My reply is that both are important. However, I disagree that short-term observation is not 
necessary because fraud shifts to another part of the process. I would instead argue that the value 
of election day observation actually increases if the link between election day findings and con-
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clusions of the long-term observation is taken into account. I do not think that observing elec-
tion day proceedings in a systematic manner has lost its significance. Try asking yourself a few 
simple questions. What is worse: Deliberate fraud or an honest mistake by polling staff? Would 
you be more critical if you saw voters confused by procedures or voting with pre-marked bal-
lots? I would certainly make the distinction, and so do the observers on election day, using the 
forms prepared by ODIHR.

Election day observation is crucial not only for understanding what the shortcomings are, but 
also why they persist. Observers assess whether commission members have been well trained, 
whether they have understood the procedures and whether the laws and regulations are clear 
enough for those who are supposed to implement them.

Indeed, election day observation can validate and provide further evidence for the find-
ings of long-term observers. Observing the performance of election commissions on elec-
tion day should demonstrate not only “what” happened, but also “why” something took 
place. The credibility of long-term findings depends on the robustness of short-term obser-
vation. Fraud and malfeasance are not only shifting from election day to the pre-electoral 
period, but rather from one stage of election day to other ones, such as from voting to 
counting and tabulation. Hyde, for example, enumerates electoral irregularities for which 
election observers may face difficulties in distinguishing intentional fraud from uninten-
tional mistakes (Hyde, 2008, 205).

Let’s draw on one example of how short-term observers can help formulate recommenda-
tions that may go beyond election day. In 2013, ODIHR published an overview of findings 
contained in its reports on elections held in OSCE participating states between 2010 and 2012. 
In the section related to election day procedures, ODIHR concluded that:

election day procedures often complied with OSCE commitments and other inter-
national standards in most States, although cases of breaches of the secrecy of the vote, 
and group and (illegal) proxy voting were reported on occasion. In some OSCE par-
ticipating States, a tendency was observed that, while voting procedures were overall 
respected, the process deteriorated during the counting and the tabulation of votes, 
particularly with regards to transparency, indications of ballot box stuffing and tamper-
ing with results protocols.

(ODIHR, 2013a, 5)

Noting specific irregularities, the document specifically highlights that recommendations on 
further training of election commissions had been made, particularly with a view to combat 
group and illegal proxy voting. ODIHR reports go further and note that the occurrence of 
observed irregularities is related to deliberate malfeasance by election officials or poor training 
or understanding of procedures. Cases of ballot box stuffing and deliberate falsification of results 
protocols are reported as the evidence of the former, while not following the prescribed count-
ing procedures are often linked to the latter.

Observation forms used by ODIHR short-term observers to collect election-day data allow 
for these conceptual links to be made. Observer responses to questions on the forms are ana-
lyzed individually, as well as in connection with overall assessment as elements of the process 
and of the process as a whole.

Let’s take the issue of secrecy of the vote, which is provided for in a variety of international 
documents that contain standards and obligations for democratic elections, such as the UDHR, 
ICCPR, and the 1990 OSCE Copenhagen Document. It is thus one of the pillars for truly 
democratic elections that should be safeguarded by states. Here, I will focus on the findings 
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pertaining to secrecy of the vote in the most recent observations in the Russian Federation and 
the United States.

During the 2018 presidential election in the Russian Federation, an ODIHR report noted 
that:

Secrecy of the vote was problematic as it was at times compromised by overcrowd-
ing (noted in 10 per cent of polling stations observed), inadequate layout of voting 
premises (6 per cent of observations) or voters either not marking their ballots in 
secrecy or not folding the ballot before it was cast (12 and 74 per cent of observations, 
respectively).

(ODIHR, 2018, 21)

The observation mission further made a following practical recommendation:

Practical aspects of the organization of voting should be reviewed to ensure the secrecy 
of the vote, as provided by OSCE commitments and the law. PEC members should 
inform voters of their right and obligation to secrecy and the significance of ballot 
secrecy should be emphasized during training of election commissions and in voter 
education materials. Consideration could be given to introducing translucent ballot 
boxes.

(ODIHR, 2018, 21)

In Russia, the forms contained several questions that fed information for the conclusion quoted 
above. Question G5 specifically focused on the secrecy of the vote and used a frequency scale 
for responses. Question D2 focused on layout in the polling stations, while question E1 was used 
to collect information on overcrowding in the polling stations.

Reporting by ODIHR is premised on the methodology that includes statistical analysis 
of the data collected by short-term observers through the observation forms. The way the 
conclusion was formulated in Russia in 2018 is based upon the finding of a strong correlation 
between violations of secrecy and overcrowding and poor layout, as well as establishing a link 
between violations of secrecy and the overall assessment of the voting process based on Section 
J of the forms.

The recommendation made in the Russian Federation is of a practical nature, as it is 
focused on the organization of voting, training of commissions, and voter education. The 
recommendation does not touch upon legal provisions, which is not necessary since secrecy 
of the vote is expressly provided for in the Russian electoral legislation (see Article 3 of 
the Federal Law on Basic Guarantees of Electoral Rights and the Right to Participate in a 
Referendum).

In the United States, where the findings were also based on short-term observation, the 
conclusions were formulated differently and the recommendation is of a legal nature. Following 
the observation of the 2016 general elections in the United States, ODIHR

concluded, based on observation of election day, that:

Secrecy of the vote was not always guaranteed, at odds with OSCE commitments and 
international obligations. In seven per cent of observations, there were cases of vot-
ers not voting in secret. This included voters not being provided with ballot sleeves 
to preserve the secrecy of their vote when using ballot scanners to cast their vote. In 
some cases, provisional ballots were not put in secrecy envelopes before being inserted 



Alexander Shlyk 

118

in envelopes containing voter information. In five per cent of observations, there were 
indications that voters were taking photographs of their ballot.

ODIHR also recommended that “Legislation should be in place to guarantee the secrecy of 
the vote for in-person voting, including provisional and absentee ballots” (ODIHR, 2017, 26).

Section G of the observation forms used in the United States contained the same question 
as in the Russian Federation (G9 in the case of United States), while question G16 concerned 
voters taking pictures of their ballots. Observers additionally reported on specific instances when 
secrecy of the vote was not ensured through narrative reports.

Formulation of this conclusion in the United States in 2016 and the corresponding recom-
mendation in the report signal that statistical analysis did not link violations of the secrecy of the 
vote to a lack of adherence to procedures or a poor understanding of them by voters. The legal 
focus of the recommendation is reiterated in another section of the same report from the 2016 
elections. When ODIHR reported on the conduct of early voting, the report highlights that:

Some states, however, did not provide voters with a secrecy envelope, which meant 
that the ballot was returned in a single envelope that contained voter information, 
potentially violating the secrecy of vote as provided by paragraph 7.4 of the 1990 
OSCE Copenhagen Document

It also recommended that “Jurisdictions should ensure the secrecy of postal ballots are always safe-
guarded when received by election officials by providing secrecy envelopes” (ODIHR, 2017, 23).

Additionally, ODIHR notes that “Thirty-two states allowed electronic submission of 
marked ballots from out-of-country voters, which required voters to waive the secrecy of 
their vote, contrary to OSCE commitments” It further recommends that “Federal authorities 
should develop secure voting methods, including for out-of-country voters, with a view to 
ensuring the secrecy of the vote while allowing for the expedient return of ballots” (ODIHR, 
2017, 23).

Furthermore, ODIHR highlights the legal nature of the issue of secrecy of the vote in 
the United States by noting that “A number of previous OSCE/ODIHR recommendations 
remain unaddressed in the law and certain deficiencies in the legal framework persist, such 
as…infringements on secrecy of the ballot” (ODIHR, 2017, 2). This makes reference to the rec-
ommendation made following the 2012 general elections that “In order to comply with inter-
national standards, consideration should be given to adopting federal legislation that guarantees 
the secrecy of the vote in US elections” (ODIHR, 2013b, 21).

In ODIHR reports for both the Russian Federation and the United States, it is clear that the 
findings of short-term observers are linked to the analysis conducted by the experts deployed for 
a longer period of time. But, for the experts to arrive at their conclusions, they needed to figure 
out whether the insufficient training and deficiencies in the organization of voting (in Russian 
Federation) or lack of legal provisions (in the United States) manifest themselves as shortcom-
ings on election day. The two examples above demonstrate the attention that observers pay to 
the technical and legal aspects of the electoral process. This reaffirms that both the principles and 
the procedures should be protected by the electoral law.

Robust and statistically reliable observation of counting and tabulation requires significant 
numbers of observers. Even as the long-term component is strengthened, it should be further 
aided by the findings of the short-terms observers in those cases when electoral stakeholders see 
a need to follow the election day procedures closely or lack trust in how election day procedures 
are handled.
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Human Rights as the Pillar for the Recommendations

An additional valid question would be, however, whether this focus of election observation 
means that observers prioritize legal and technical aspects over the fundamentally political 
nature of the process. In other words, should the observers be concerned with the political 
implications of the principles in the electoral law? Credible international observers highlight 
that they are not concerned with the outcome of an election, but rather focus on the process. 
This fact, however, does not mean that the observers are not aware of the potential political 
impact of their assessments. Observers should distance themselves from the results of a given 
election, but still need to recognize the link between greater respect of fundamental rights and 
the reflection of the will of the people in the election results.

One may say that observers should approach international standards for elections from an 
apolitical viewpoint and treat them as rooted in the human rights that belong to all by the 
virtue of being human. Liao and Etinson (2012), echoing Beitz (2009), term this a “naturalistic 
conception” of human rights. They juxtapose it with the “political conception” rooted in the 
thinking of Rawls. According to the latter, human rights should be thought of in terms of their 
function for the system of social co-operation, as per Rawls. Liao and Etinson note that Beitz 
argued that this “political conception” gives ground for states and international organizations to 
influence the internal affairs of societies where human rights are threatened and for individu-
als and non-governmental organizations to engage in reform-oriented political action (Liao & 
Etinson, 2012, 330).

The ongoing academic debate about whether the two conceptions of human rights are 
mutually exclusive is intriguing. It may help illuminate the extent to which international elec-
tion observers and assistance providers should be concerned with the political effects of human 
rights violations in the countries with which they work.

In my opinion, to be successful in linking the technical and political aspects of elections, 
international observers should not be personally concerned with the result of a given election, 
but with the quality of the political process that a given election demonstrates. The latter may 
allow others to evaluate the legitimacy and credibility of an outcome. Providing honest assess-
ments of legal and technical issues, as well of the level of respect of fundamental rights, contrib-
utes to the political evaluation of a given election by such other actors as political leaders in the 
country and abroad, as well as the media. This has previously been highlighted by Hyde, who 
noted that “international observers…primarily serve an informational role, and their reports 
matter to the extent that other actors rely on them to evaluate the quality of elections” (Hyde, 
2011, 36). If observers become concerned with the results of the elections, they stop being 
impartial, which is the core principle enshrined in the Declaration of Principles and the Code 
of Conduct for observers deployed by ODIHR.

One political aspect of elections that observers should legitimately be concerned with is the 
political environment in which elections take place. Technical elements are also closely linked to 
this environment. In my experience, deliberate frauds and falsifications are more likely to occur 
in elections taking place in the context of poor respect for fundamental rights. Vote secrecy, 
for example, may be purposefully left poorly regulated or not protected by practical means for 
political ends. Where voters feel intimidated to disclose who they voted for, their other rights 
are also frequently suppressed.

It is common for ODIHR missions to evaluate such aspects of the environment as respect of 
fundamental freedoms of expression, association, and assembly. ODIHR observers especially focus 
on the level of respect of these rights from the perspective of the ability of electoral contestants to 
conduct their campaign activities. Beyond that, they also regularly draw upon analysis and reports 
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by other organizations, such as the UN and its treaty monitoring mechanisms. Findings of the 
Committee on Civil and Political Rights give an important perspective for election observers. 
For example, when describing voting rights in the United States, ODIHR drew upon the com-
mittee’s concluding observations on the fourth periodic report of the United States (CCPR, 
2014). Similarly, when commenting on the environment in which the presidential election took 
place in the Russian Federation, ODIHR relied on the findings of the United Nations Special 
Rapporteur on the Rights to Freedom of Peaceful Assembly and of Association. References are 
also often made to the relevant case law of the European Court of Human Rights.

Such focus on the fundamental rights is sometimes met by criticism that international 
observers “go beyond their mandate” and “forget that elections are a technical process.” In their 
responses, some states highlight that drawing conclusions based on events that take place long 
before the elections is contrary to the time-bound mandate of a given election observation 
mission. In response, election observers often stress that genuine elections cannot take place 
without political pluralism or in a climate of suppression. They also often demonstrate a clear 
link between respect of freedom of association and the opportunity for registered parties to 
nominate candidates, as well as between freedoms of expression and assembly and the ability to 
campaign. This is how the technical assessment of the elections helps others make the political 
assessment from the perspective of human rights.

Reporting on elections from the perspective of human rights is sometimes met with another 
type of criticism. We regularly hear that legality of elections should be understood as adherence 
of elections to domestic legislation. This is particularly evident in the statements and conclu-
sions reached by the observers deployed by the Commonwealth of Independent States (CIS). 
Interestingly, despite being an international covenant, the 2002 CIS Convention is often inter-
preted as providing for the primary role of domestic legislation. Observers deployed by the 
CIS regularly refer, in their statements, to how the elections they observed fell in line with 
the domestic legislation of the given country. Other organizations, however, highlight the fact 
that assessment of the legislation itself against international commitments and standards is also 
an important task of election observers. They often note that international obligations do not 
belong to the sending organization, but rather to the states that form it. As such, OSCE com-
mitments are not the commitments made by the OSCE or by the participating states towards 
the organization, but by the states towards each other.

This disagreement has a political dimension to it. By portraying international commitments 
or law as something external to themselves, countries aim to question the legitimacy of foreign 
concern with human rights violations in their society. Their goal is to discredit the critical find-
ings of election observers and diminish the negative consequences that such reports would have. 
No doubt, adherence to the domestic legislation is important, but so is adherence of domestic 
law to international standards. This is the way in which the work of the international observers 
fits into the “political conception” of human rights and the way in which the legal and practical 
perspective of international observers meets the political nature of their work.

Follow-Up to Recommendations

As noted above, political thinking of human rights and electoral standards gives rise to the 
legitimacy of international assistance aimed at improving the elections and bringing them 
closer in line with existing international commitments and standards. As noted above, OSCE 
participating states have recognized the need to address ODIHR electoral assessments and rec-
ommendations. The importance of recommendations is acknowledged even by those countries 
that do not systematically follow up on them. Public statements by those OSCE participating 
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States that repeatedly question ODIHR assessments of their elections often also invoke the 
extent to which they have followed up on previous recommendations. With this, follow-up is 
becoming a norm.

From its side, ODIHR is promoting follow-up by systematically reporting on the extent 
to which specific legal and practical recommendations have been implemented between the 
elections. In 2013, ODIHR published a review of the electoral legislation and practice in the 
57 participating states. This summary provides good guidance as to what aspects of elections 
deserve further attention. It was not intended as a quantitative or comparative assessment of the 
state of elections across the region. In fact, ODIHR refrains from comparing countries and even 
different elections in the same state. The study also merely provided a snapshot of the situation 
and did not link the quality of elections to the extent to which previous recommendations have 
been taken into account.

Next, in 2016, ODIHR published its Handbook on the Follow-up of Electoral 
Recommendations. This guidance document noted that election observation “is not an end in 
itself; it is intended to assist participating States in implementing their election-related commit-
ments and obligations” (ODIHR, 2016, 7). It outlined the key principles of ODIHR’s work to 
promote follow-up of the recommendations. Among these are providing support in an objec-
tive, impartial, neutral, and independent manner and only at the request of the participating 
state concerned, recognizing that the ultimate responsibility for organizing elections lies with 
the participating states, working according to the electoral cycle, encouraging political will, 
co-operating with other international observer organizations and citizen observer groups, and 
promoting public consultation and inclusion, in addition to political pluralism and the participa-
tion of under-represented groups (ODIHR, 2016, 23–4).

The next step was taken by ODIHR in 2019, when a database of electoral recommenda-
tions for several OSCE participating states was launched within the framework of a dedicated 
project aimed at assisting follow-up to the electoral recommendations in the Western Balkans. 
The searchable database contains recommendations for the past several elections in each project 
beneficiary, along with expert conclusions of the level of their implementation. Now, each sub-
sequent ODIHR election observation mission is tasked with analyzing whether previous rec-
ommendations are fully, mostly, partially, or not at all implemented. This information feeds into 
both the database and the final report published by ODIHR some eight weeks after the conclu-
sion of the electoral process. It is envisaged that ODIHR will extend the use of the database to 
all 57 OSCE participating states in the near future with a view to better inform them about the 
level of implementation of OSCE commitments. This will make an important contribution to 
further normalizing follow up on recommendations, as provided for by the commitment OSCE 
states made in 1999.

Reporting on the extent to which the states implement previous recommendations can 
help researchers and policy-makers evaluate the effectiveness of observation. Doubtless, much 
depends on the political will of the authorities to take up the recommendations that are formu-
lated on the basis of the expert analysis of practical and legal aspects of an election. By focusing 
more efforts on assistance between the elections, ODIHR has already learned that political 
considerations impact the extent to which recommendations are taken up for a discussion. 
When political momentum exists, experts are regularly drawn in not only to provide inputs to 
the discussion and comparative international analysis, but also to review draft legislation and 
proposed practical adjustments. It is not surprising that the appetite for meaningful reforms is 
less prevalent where improved elections may increase the chances that those in power will be 
defeated at the next polls. Still, political implications of follow-up to recommendations should 
not detract from the value of election observation and assistance as a human rights activity.
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Election observers cannot neglect the political consequences of their work. Nonetheless, 
they should not be guided by political considerations in providing assessments and recommen-
dations. Instead, they should merely recognize the political impact of their work. By staying 
within the strict parameters of international standards and obligations for democratic elections 
and linking those, at all times, to universal values embodied in human rights, observers can play 
a vital role in maintaining the framework of international relations. Their work is not merely 
about signaling deviations from the accepted norm, but also about providing remedies for viola-
tions of existing standards.

Think of observers as qualified doctors who are called in for a regular check-up. If the 
observers see any deviations from the norm, they provide recommendations. It is up to the client 
to either take the advice seriously and follow up with it or dismiss it and hope that the problem 
disappears. By remaining impartial, basing their assessment on solid methodology and referring 
to the standards grounded in fundamental rights, election observers maintain their relevance and 
create the conditions for their recommendations to be taken seriously. If that is the case, the next 
check-up usually shows an improvement.

Note

1 A somewhat stand-alone case of an organization that regularly deploys observers is the Commonwealth 
of Independent States (CIS), whose members states do formally agree to what constitutes a good elec-
tion (see, for example, the CIS Convention), but observer missions are also deployed to member states. 
However, the fact that the CIS Convention has not been ratified by all CIS member states and the 
relatively recent politically driven withdrawal of some member states do not speak in favor of cohesion 
or credibility of such observers.
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Introduction

Election observation involves analyzing an electoral process, sharing findings and conclusions, 
and making public recommendations for future improvements. To do this fairly, observers need 
to have a clear framework for assessment, and thus refer to national legislation and also inter-
national standards as primarily found in treaties and political agreements committed to by a 
country. Observation is a challenging undertaking with missions de facto carrying a burden of 
judgement in often highly sensitive political situations. Observation is not a matter of black-
and-white science, but involves consideration of context, interpretation of findings, and political 
sensitivity in order to be fair and constructive. The rationale, organization, complexities, and 
challenges of such assessments and frameworks are explored in this chapter.

The chapter also goes over some of the basics of election observation as practiced by 
credible international and citizen groups. Election observation is one of many ways to support 
a democratic process. It is fundamentally a check on an election, providing information and 
assessment of what has happened, and informed expert recommendations on ways forward. As 
election practices change, so too do the challenges of election observation.

The Rationale for Observers Using a Framework 
of Law and International Standards

While the practice of scrutinizing and commenting on electoral processes may be as old as 
elections themselves, the formal organization of observers substantively began relatively recently. 
At an inter-governmental level, the Organization of American States (OAS) reports deploying 
over 240 election observation missions since 1962. In the 1990s, the Organisation for Security 
and Cooperation in Europe (OSCE) established more methodical and consistent observation. 
Through its Office for Democratic Institutions and Human Rights (ODIHR), it moved away 
from ad hoc observation to a written methodology for its election observation missions.1 Such 
methodological definition by the OSCE/ODIHR and others brought consistency, transparency, 
and accountability, as well as reduced subjectivity in the work of observers.

A cornerstone of any credible methodology is clarity on the framework and standards that 
are being used for assessment. While previously there was reference to “key criteria,” or other 
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such vague phrases for home-country standards, now it is clear that the standards used should 
be the ones that have meaning in the country being observed and more widely amongst the 
international community. Thus, credible observers are not going in assessing a process according 
to their own view of what they think an election should be, but according to the commitments 
the country itself has made. Observers are looking at whether a country is holding elections in 
the way that the country itself has said that it wants to.

Therefore, credible international observers refer to compliance with the national legislation, 
and also look at how an election matches up to the international commitments that a 
country has made. This is vital, as often the national legislation is not sufficient and is part of 
the problem, containing contradictions or inadequate provisions for full compliance with a 
country’s international human rights obligations related to elections. The international standards 
referred to by credible international election observation missions include the relevant binding 
commitments a country has made through ratification or accession to international treaties. 
These may be global through the United Nations, or regional through inter-governmental 
bodies at a continent- or sub-continent level. In addition, political commitments made by a 
country are also used.

There has been increasing recognition of the fundamental importance of a clear framework 
for assessing elections based on national legislation and international legal and political 
commitments. This approach became entrenched when broad agreement was reached on a 
framework for international election observation. In 2005, under the auspices of the United 
Nations, the Declaration of Principles for International Election Observation (hereafter 
called the “Declaration of Principles”)2 was established and is now endorsed by more than 
50 organizations. The Declaration of Principles was a landmark document, as it established a 
framework for what international observers should and should not do and, therefore, a way to 
distinguish credible from non-credible observer groups (United Nations, 2005).

The first page of the Declaration of Principles states that observers assess “election processes 
in accordance with international principles for genuine democratic elections and domestic law, 
while recognizing that it is the people of a country who ultimately determine credibility and 
legitimacy of an election process” (United Nations, 2005). This is critical in establishing the 
framework for assessment, and also in being clear that observers are not there to be arbiters of an 
election. International observers offer their assessment but, as an election is a national process, it 
is up to the institutions and citizens of the state to ultimately determine whether an election is 
sufficiently credible with the outcome reflecting the will of the people.

Additionally, the first page of the Declaration of Principles also states that “International 
election observation, which focuses on civil and political rights, is part of international human 
rights monitoring” (United Nations, 2005). It goes on to note that in accordance with the 
Universal Declaration of Human Rights, the International Covenant for Civil and Political 
Rights, and other international instruments, everyone has the right and must be provided 
with the opportunity to participate in the government and public affairs of his or her country, 
without any discrimination prohibited by international human rights principles and without 
any unreasonable restrictions. Thus, a human rights-based framework is established, with 
international law defining the rationale for observation.

Without a clear framework for assessment, there is a risk that observing groups could use 
their own criteria, which might be personally influenced and/or politically motivated. There 
would be nothing to stop observer’ benchmarks from changing during an electoral process, 
akin to changing the goalposts during a match, and perhaps just at one end of the pitch. For 
these reasons, serious international and citizen observer groups make their assessment criteria 
clear in advance and consistently refer to them. Failure to do this can damage the credibility 
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of an observer mission and result in suspicion and mistrust of observers more generally, which 
is also detrimental to confidence in an election process. Observers need to practice what is so 
often preached, as well as be transparent about what criteria they are using and how a mission is 
assessing compliance with these criteria.

A further advantage of observers using a framework of international standards is that 
recommendations for electoral reform are then rooted within the country’s on-going human 
rights commitments. Thus, recommendations from observer groups should have wider 
relevance, and human rights monitoring mechanisms also have the possibility to refer to them 
as part of their on-going dialogue with states party to a treaty. Moreover, such a framework of 
international standards can also be a useful starting point for opposing parties when looking to 
find a common way forward and undertake electoral reform.

Implementation of recommendations made by international election observation missions 
is self-evidently a matter of sovereign discretion. However, there is increasing interest by parts 
of the international community in countries showing responsiveness to following up on 
recommendations made in regards to electoral reform. For example, in 2012, the EU committed 
to “systematise follow-up use of EU election observation missions and their reports in support 
of the whole electoral cycle, and ensure effective implementation of their recommendations, 
as well as the reports of other election observation bodes (e.g., OSCE/ODIHR).”3 EU 
Electoral Follow-up Missions were introduced in 2014, with the Chief Observer returning 
between elections to provide a check on and encouragement to election reform processes. 
Similarly, in 2016, the OSCE/ODIHR published a Handbook on the Follow-up of Electoral 
Recommendations.4 This document details good practice for follow-up, noting the need for 
political will and sustainability, early reform, consultation and inclusion, an agreed framework 
and responsibilities, and co-ordination and cohesion.

Standards Referred to by Election Observers

The most basic principles referred to by observers are contained in international treaties and 
political agreements.5 The universal international treaties, open to all countries to sign up to, 
are well-established and have near-global recognition. The International Covenant for Civil and 
Political Rights (ICCPR), a legally binding instrument, now has 172 states party to the treaty.6 
This makes it an extremely authoritative source, even if the country being observed has not 
chosen to ratify or accede to the treaty. A range of other universal treaties are also referred to 
by credible observer missions, including, for example, the Convention on the Elimination of All 
forms of Discrimination Against Women and the Convention on the Rights of Persons with 
Disabilities. These universal treaties are the bedrock of any credible observation mission.

Regional treaties are often the primary frame of reference for observer missions, given their 
often-greater resonance within a country, as well as their general consistency with universal 
instruments. Also, at times, regional treaties contain stronger obligations than are found in 
the universal instruments. For example, the African Charter on Democracy, Elections and 
Governance, which came into force in 2012, explicitly commits to “Establish and strengthen 
independent and impartial national electoral bodies responsible for the management of 
elections.”7 States also commit to “Ensure fair and equitable access by contesting parties and 
candidates to state controlled media” and to ensuring that there is a binding code of conduct 
that includes a commitment by contenders to accept the results or challenge them through 
exclusively legal channels.

In addition to binding treaties, observer missions refer to authoritative interpretations of 
treaties made by treaty monitoring bodies, such as the Human Rights Committee for the 
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ICCPR. Although not binding, these have authority in elaborating the broad principles 
contained within a treaty and, similarly, with judgments of regional courts. Political declarations 
often serve as a primary reference framework for those countries that have committed to an 
agreement, for example, the OSCE’s Copenhagen Document. The Universal Declaration of 
Human Rights (UDHR) is also referred to, with its strong moral authority, as well as UN 
General Assembly resolutions.

When a matter is not covered by a treaty, related interpretation, or political agreement, then 
observers turn to recognized good practice. These are techniques and practices known to be the 
most effective means of implementing electoral processes that meet international commitments. 
At times, good practices, can be highly authoritative, particularly when endorsed in some way 
by state authorities, for example the Venice Commission of the Council of Europe.8

The Carter Center runs the Elections Obligations and Standards Database (EOS), which 
contains nearly 200 sources of public international law related to human rights and elections in a 
searchable format (EOS). It has also published an Elections Obligations and Standards Assessment 
Manual.9 This builds on the work of earlier proponents of the use of public international law for 
assessing elections, as can be found in Guy Goodwin-Gill’s 1994 book “Free and Fair Elections, 
International Law and Practice,”10 as well as the publications of Markku Suksi.11

The Organization of International Observation 
Missions and Use of International Standards

Election observation missions have to look at the legal provisions for an election and, crucially, 
what they mean in practice. This is to see if citizens have both the right and the opportunity 
to take part in an election as is required by the ICCPR.12 Missions need to see where there is 
compliance, where problems have arisen or could arise in the future, and the reasons for any 
shortcomings.

In order to assess the fulfilment of all the commitments related to elections, observation 
missions must look at more than just election day. However, a mission may not be able to be 
present for all stages of the process given the costs involved. For example, voter registration and 
delimitation of constituencies, which are cornerstones of universal and equal franchise referred 
to in the UDHR and ICCPR, should happen a long time in advance of election day.13 Even if a 
mission is not present at the time, it should still consider how such a process was undertaken and 
if it has contributed to or hindered the fulfilment of electoral rights. The more time a mission 
has in country, the more comprehensive and rigorous it can be, directly observing different 
stages of the process.

After election day, it is vital that missions follow the results process and something of the 
complaints and appeals mechanisms. Access to remedy is a key part of any election process 
and is generally required under the UDHR and ICCPR.14 However international observer 
missions are not always able to stay for the full duration of complaints and appeals processes, 
given the time involved, and the cost this would incur for extended observation. For example, 
in Nigeria, complainants have 21 days to lodge a petition, tribunals have 180 days to adjudicate, 
and then there are 60 days for appeals. Citizen observers are much better placed to undertake 
such detailed and extended observation.

In order to scrutinize what is happening in reality, not just what is being said in the capital, 
missions aim to have a broad coverage of observers around the country. This is to provide 
missions with a consistent picture of what is happening nationwide before, during, and after 
election day. They should be spread as evenly as possible, so the mission sees the full picture 
and not just the problem-free or problematic places. However, at times, it will not be possible 
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to get full even coverage due, for example, to security or infrastructure limitations. Long-term 
observers are typically deployed in multinational teams of two in order to increase reliability and 
to have a balance of opinion and analysis. Long-term observers should look at all aspects of an 
election at a regional or local level.

Nearer election day, field coverage is typically supplemented by short-term observers who 
are deployed to extend observation coverage for the polling, counting, and results process. Again, 
short-term observers work in multinational teams of two and are deployed, as far as possible, 
evenly around the country, so the mission has a more complete picture.

Missions are usually led by a Head of Mission or Chief Observer, who have overall lead 
responsibility for the conclusions of the mission and, therefore, the assessment of a country’s 
compliance with its commitments related to elections. He or she may be present throughout the 
mission, or make visits depending on other responsibilities and the organization of the mission. 
He or she is typically supported by a deputy, who is present throughout and has management 
responsibility for the political, analytical, and methodological aspects of the mission. There is a 
core team of experts who each assess different aspects of an election, looking at the fulfilment 
of specific electoral rights. This will typically include: 1) A legal analyst looking at the legislative 
framework, electoral dispute resolution mechanisms, and electoral offences; 2) an election 
analyst, looking at the election administration; 3) a political analyst, looking at the campaign, 
fundamental freedoms, and the actions of parties and candidates; and 4) a media analyst, looking 
at the freedom, performance, and access to the media. There may also be other specialist analysts, 
such as a campaign finance expert, depending on the country and the mission.15

Election observation missions are often joined by elected members of international 
parliamentary bodies over the election day period, which adds institutional political weight 
to conclusions and shows cross-party support to findings. For example, EU missions are often 
joined by a delegation from the European Parliament, which endorses the findings of the 
mission.16 On OSCE/ODIHR missions, the preliminary statement of findings and conclusions, 
is typically a joint statement by various parliamentary bodies including from the OSCE, Council 
of Europe, EU, and the North Atlantic Treaty Organization.17 This enables consistent and clear 
joint initial conclusions to be given and avoids confusing or contradictory statements from 
different groups. Consensus on findings and conclusions is much more easily achieved if there 
is agreement on the framework and standards being used for observation, with clear reference 
to a country’s commitments.

There is a convention of international election observation missions releasing “preliminary 
statements” a day or two after the completion of polling, when there is intense public and 
political interest. This enables stakeholders to know what observers have seen and think and 
can also help promote an informed measured response to an election and any problems arising. 
However, preliminary statements are limited, as the results process is often on-going at this 
stage, and this is, of course, as critical as the voting itself. While a preliminary statement is 
often released with much media attention, what is said later by a mission may not be heard 
so loudly or clearly. For example, in Kenya, international election observers were subject to 
strong criticism for seemingly being positive about the process in preliminary statements 
released just after the polling on August 8, 2017. For the subsequent tabulation of results became 
highly problematic due to a lack of transparency, eventually resulting in the annulment of the 
presidential election. While observers had, in fact, called for stronger transparency in the results 
process, these statements, made without the fanfare of premiers and press conferences, were not 
remembered, leaving observers looking like they had missed the point.18

International observer missions usually release final reports a few months after an election, 
giving overall conclusions on the whole process and recommendations for improvement 
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for future elections. Increasingly, there is emphasis on promoting national engagement on 
recommendations to encourage inclusive electoral reform. Some organizations, undertake 
return visits with the Chief Observer or Head of Mission to present the mission’s conclusions 
and recommendations with more substantive discussions on ways forward.

Credible observation missions are increasingly emphasizing how each recommendation they 
make contributes to the fulfillment of election rights. Which standards and recommendations are 
prioritized by a mission depends on the practical and political realities in the country. Typically, 
the majority of recommendations made by a mission require strengthening by legal reform. This 
again shows that national legal frameworks are often problematic and, therefore, cannot be the 
leading framework for assessing an election.

To be effective, observers need to be trusted to work thoroughly and independently and 
to be clear about what is going well in the election process and what is not. Being critical 
during the process can be difficult when there is risk that negative commentary could deter 
voter participation, or if there are serious political or security risks. However, not commenting 
on issues of concern, either before or promptly after election day, can result in accusations of 
observers being biased, colluding with corruption, and failing in their basic task of assessing if 
citizens’ rights to electoral participation have been upheld. This can increase agitation and such 
a loss of credibility can be damaging to the electoral process overall, as well as the reputation of 
observers and the international community more widely. Not being clear about problems can 
also undermine future attempts at reform.

The Work of Citizen Observers and the Use of International Standards

Citizen observation is often more comprehensive than international observation, in part due to 
the more modest financial costs of deployment within a country, as compared to bringing in 
foreign observers. Not only do citizen observers typically see far more polling and tabulation 
centers, but they can also bring a different quality to the work. While a team of international 
observers normally only stay in a polling station for 30 minutes or so, a citizen observer often 
stays all day from the beginning of polling to the end of the count. Citizen observers also often 
observe more parts of an election process – for example, voter registration, party primaries, and 
the petitions process – long before internationals arrive and after they leave. Citizen observers 
can sometimes more easily deal with large volumes of information given their greater numbers 
– for example, political finance data put in the public domain. Citizen observers can also provide 
additional information on an election, including through parallel vote tabulations of results.

Additionally, as citizens of the country, national observers are part of the process, and they can 
thus take a more active role in upholding people’s rights as provided for in domestic legislation 
and international commitments. For example, citizen observers may lodge complaints and 
submit legal challenges, which international observers would not do so as not to become part of 
the process. For this reason, citizen observers may also be called monitors.

Citizen observer groups also have a critical role to play between elections in providing 
on-going scrutiny of any electoral activities taking place (e.g., off-cycle or by-elections), as well 
as in advocating for electoral reform. This is critical, as any election process can be improved, 
and civil society is needed in this to provide independent voices on ways forward that serve 
the interest of citizens, rather than those of individual parties or the political elite. Therefore, it 
is very important that citizen observers have the financial resources to work on electoral issues 
between elections.

A clear framework of law and international standards provides for more focused observation, 
more consistent and convincing reporting, and clearer legal challenge and advocacy. Without 
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evident reference to a clear framework, it is harder to trust the rigor, neutrality, and conclusions 
of any observing organization. The importance of this framework was recognized in the 2012, 
Declaration of Global Principles for Non-Partisan Election Observation and Monitoring by 
Citizen Organizations (hereafter called the “Declaration of Global Principles”).19 It notes that 
non-partisan election observation and monitoring by citizen organizations makes observations, 
assessments, and findings based on the national legal framework and obligations concerning 
democratic elections that are set forth in international human rights instruments, as well as 
standards, principles, and commitments presented in international and regional charters, 
conventions, declarations, and other such documents

Citizen election observation can, therefore, be a rich source of human rights information; 
however, it is a challenging undertaking and is, in many ways, harder to conduct than 
international observation. Typically, citizen observation missions are substantially larger, with 
thousands of observers, sometimes tens of thousands. This presents logistical and also broader 
organizational challenges in maintaining professional standards amongst such a large number of 
people working or volunteering on a temporary basis. Citizen observers can also face challenges 
with trust and accusations of bias, especially given that they are working in their own country 
and, therefore, have a greater interest in the outcome.

In addition to these inherent challenges, citizen observers can be put under intense political 
pressure and subject to intimidation. While international observers have the security of leaving 
a country after completing their work, citizen observers stay and can be subject to greater 
intimidation and long-term pressure. High profile examples include the arrests and detention 
for more than two years of Daniel Bekele and Netsenet Demissie in Ethiopia after the 2005 
elections, and the detention for over two years of Anar Mammadli in Azerbaijan from December 
2013 until March 2016.20 In addition to such personal risk, there can be organizational threats. 
For example, during the 2017 Kenyan elections, observing organizations lodging petitions 
challenging the presidential results were subject to threat of closure of programming and 
de-registration by state authorities (The EU Election Observation Mission, Kenya, 2017a).21 
As citizen observer groups have a critical transparency, accountability, and advocacy role, 
international observers must look at the opportunities available to them to undertake their work 
(UN Committee on Human Rights, 1996, General Comment 25, para. 20).22

There can be complementarity between credible international and citizen observer missions, 
particularly when both are using the same framework of international standards. This can 
help reinforce messages and reduce the risk of individual observer groups being dismissed or 
intimidated. Coherence between international and citizen observer groups also increases the 
chances of treaty bodies and other international entities referring to the findings of observers.

The Challenges in Practice of Using a Framework 
of Law and International Standards

Using the principles contained in treaties and political commitments can be challenging for 
various reasons. Firstly, observers have to identify the contributing reasons for non-compliance 
with obligations and principles, and then work out how harshly or leniently to assess the process. 
Problems can have very different meanings depending on the context and whether it was possible 
to avoid these issues. For example, it is understandably difficult and there are some shortcomings 
if it is the first time that elections are taking place, if there is insecurity in the country, if there 
is limited infrastructure and resources, etc. Conversely, an observation mission can be expected 
to be more critical if the problems could have been avoided and they are being dealt with badly 
without transparency or consultation with stakeholders. This grey zone of assessment involves 
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interpretation of contextual factors and, therefore, different observer missions can sometimes 
come to varying conclusions.

Secondly, there needs to be consideration of the balance between different rights according 
to the local context. For example, maximum opportunity for enfranchisement needs to be 
balanced with safeguards for integrity in the process in order to protect the participation rights 
of all voters and candidates. So, while allowing anyone to vote who turns up at any polling station 
increases franchise, the lack of safeguards also increase the risk of fraud. Freedom of expression is 
similarly critical to an election, ensuring a level playing field for a genuine competitive process. 
The US puts a strong emphasis on freedom of speech with campaigning seen as part of freedom 
of expression, and thus there is a comparative lack of limits on campaign spending. In contrast. 
the European tradition puts more emphasis on promoting a level playing field, and therefore 
campaign spending limits are more strongly emphasized. The relative prioritization of principles 
depends on the specific issues and circumstances in a country.

Thirdly, the use of election principles can be delicate, as practical reality is frequently very 
difficult and complex, often involving compromise and sometimes political settlement. Electoral 
standards and principles serve as goals to work towards. However, fulfillment can take multiple 
electoral cycles and, in the meantime, non-compliance with some standards may be accepted 
as part of the political balance of the country. Indeed, it may be a political necessity in order to 
avoid violence and national breakdown. Observers need not only to be clear about shortcomings 
and identify realistic ways forward to help strengthen electoral participation in the future, but 
also to be mindful of the “do no harm” principle.

Fourthly, treaties contain only broad principles. Positively, this provides states with a wide 
margin of discretion, so that elections can be held according to the specific circumstances of 
each country. However, at times, such broad principles can be difficult to work with, as they 
can be understood in very different ways. While authoritative interpretation of treaties by treaty 
monitoring bodies gives specific information on how principles can be understood, this is not 
binding and treaty body comments do not cover all subjects.23

Fifthly, there are some gaps and international standards for elections are subject to development 
as election understanding and issues change and the human rights environment evolves. One 
striking example of this is the expansion of obligations related to the political participation of 
persons with disabilities. In 1996, General Comment 25 gave authoritative interpretation of the 
ICCPR, stipulating that “established mental incapacity may be a ground for denying a person 
the right to vote or to hold office” (UN Committee on Human Rights, General Comment 25, 
para. 4, 1996). However, a different approach was subsequently taken in the Convention on the 
Rights of Persons with Disabilities, which came into force in 2008 and, at the time of writing, 
has 177 states party to the treaty. Rather than removing legal capacity (and substituting decision-
making), the convention focuses on access and support for persons with disabilities in order to 
enable participation, including in regards to elections (UN General Assembly, Convention on 
the Rights of Persons with Disabilities, General Comment 1, 2008).24

Transparency in public services is another area where there has been increased reference 
in international instruments. However, more is still warranted in regards to elections. Neither 
ICCPR article 25 nor UDHR article 21 makes reference to transparency in regards to electoral 
processes. This gap has been somewhat lessened with the 2011 General Comment 34 by the 
Human Rights Committee. This notes that “States parties should proactively put in the public 
domain Government information of public interest” (UN Committee on Human Rights, 
General Comment 34, para. 19, 2011). However, this is only authoritative interpretation and is, 
therefore, not binding. The 2005 Convention Against Corruption also includes some provisions; 
however, these are also not specifically focused on electoral transparency and somewhat 
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discretionary language is used.25 Without transparency from the election administration, there 
is risk of a lack of trust in the institution, the process, and ultimately the results and outcome.

There are various other recurring electoral issues that could, in the future, be addressed more 
specifically and substantially by international instruments and bodies. For example, stakeholder 
consultations by election administrations, as well as by parliaments, during legal reform 
processes.26 The same holds true of provisions and protections for observers, and guidelines on 
media coverage of elections particularly state-funded media. More explicit references could 
also be made to political finance transparency requirements and to party functioning, given the 
public function that parties serve.

The role of security forces in elections has regularly been the subject of controversy and, 
therefore, stronger principles could be elaborated, as, for example, has been laid out in the 
OSCE/ODIHR Guidelines for Public Security Provides in Elections.27 Further direction on 
the role and principles for judicial oversight of elections could also be useful. For example, there 
was extensive controversy after the surprise ruling of the Kenyan Supreme Court nullifying 
the August 2017 presidential elections because of inadequacies in the results process without 
primarily referring to the margin of victory.28

There are various additional new issues emerging in the digital era. These include the misuse 
of personal data and online threats to democratic debate and understanding. For example, 
insufficient transparency requirements for social media platforms are criticized for enabling 
material that insidiously interferes in opinion formation, perpetuates the use of hateful language 
and disinformation, and increases the risk of antagonism and violence.

A lack of explicit reference in international instruments to such electoral issues leaves 
citizen and international observers more exposed, as there is a framework gap when making 
an assessment and formulating recommendations. To compensate for this, observers produce 
guidelines, at times, so that their positions are clear in advance and there is consistency in 
conclusions between missions deployed.29 More importantly, the lack of explicit reference 
to various issues also leaves countries with less authoritative guidance to draw upon when 
developing their policies, legislation, and practices. The development of standards for elections 
is sensitive and challenging, requiring consensus. However, it may be argued to be particularly 
warranted now due to the fact that elections are becoming more established in many countries 
in recent decades, that new issues are arising, and that there is a need to promote confidence in 
democratic engagement through elections that citizens trust.

Notes

1 For more information on OSCE/ODIHR election observation missions, see the 2010 OSCE/
ODIHR Election Observation Handbook: Sixth Edition, OSCE/ODIHR.

2 2005, Declaration of Principles for International Election Observation and Code of Conduct, United 
Nations.

3 European Union. (2012). EU strategic framework and action plan on human rights and democracy. Similarly, 
the 2015 EU Action Plan on Democracy and Human Rights calls for elaboration of best practices and more 
thorough follow-up on recommendations.

4 2016, OSCE/ODIHR Handbook on the Follow-up of Electoral Recommendations, OSCE/ODIHR.
5 The EU’s Compendium of International Standards for Elections notes “The term ‘international 

standards…refers to the principles defined in international instruments, including political declarations, 
and to the clarification and interpretation that has developed within the framework of human rights 
bodies and courts to specify the scope of application and content of these principles.” 2016, Compendium 
of International Standards for Elections, fourth edition, Election Observation and Democratic Support 
(EODS) for the European Union.

6 For further information, see the UN treaty status page.
7 2012, African Charter on Democracy, Elections and Governance, African Union, Article 17.
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8 The Venice commission is formally called the European Commission for Democracy through Law. It 
is the Council of Europe’s advisory body on constitutional matters. It has 61 members from the 47 
Council of Europe member states and 14 other countries. The commission shares standards and best 
practices. It has adopted more than 130 opinions and over 60 texts. Most notably, the Code of Good 
Practice in Electoral Matters, adopted in 2002.

9 2014, Election Obligations and Standards: A Carter Center Assessment Manual, The Carter Center. Available 
in English, French, and Spanish.

10 Goodwin-Gill, Guy, 1994, Free and Fair Elections, International Law and Practice, Inter-Parliamentary 
Union. This was followed by an expanded edition published in 2006.

11 See, for example, Hinz, Veronica, and Markku Suksi, 2003, Election Elements: On the International 
Standards of Electoral Participation, Institute for Human Rights, Abo Akadmi University.

12 International Covenant for Civil and Political Rights, article 25 states: “Every citizen shall have the right and 
the opportunity…without unreasonable restrictions: (a) to take part in the conduct of public affairs, 
directly or through freely chosen representatives (b) To vote and to be elected at genuine periodic 
elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing 
the free expression of the will of the electors.”

13 See UDHR article 21 and ICCPR article 25.
14 See UDHR article 8 and ICCPR article 2.
15 In addition, there is typically a coordinator who is responsible for managing all field observation 

work by long-term and short-term observers. Some organizations also deploy dedicated press officers 
responsible for managing a mission’s media coverage. Closer to election day, a statistics analyst typically 
joins a mission to process the data from observers’ findings on election day when standard checklists 
are used during observation of polling stations and results tabulation centers.

16 For more information on EU election observation missions, see the 2016 Handbook for European 
Union Election Observation, Third Edition, European Union.

17 For more information on OSCE/ODIHR election observation missions, see the 2010 OSCE/
ODIHR Election Observation Handbook: Sixth Edition, OSCE/ODIHR.

18 For example, on August 16, 2017, the EU Election Observation Mission to Kenya released a statement 
calling for prompt publication of all results forms, rule of law to be followed and the need for space for civil society. 
Also see, on August 17, 2017, “Carter Center Urges Kenyan Election Commission to Finalize Posting 
of Results.”

19 2012, Declaration of Global Principles for Non-Partisan Election Observation and Monitoring by 
Citizen Organizations. See the Global Network of Domestic Election Monitors (GNDEM) for 
more information. GNDEM has 251 member organizations in 89 countries and territories, as well as 
regional network members. This Declaration of Global Principles followed on from the “Declaration 
of Principles for International Election Observation.”

20 Many statements were made by the international community, see for example a statement by the 
OSCE/ODIHR Director condemning the sentencing of Anar Mammadli for five and a half years, 
Warsaw, May 2014. In September 2014, Mammadii was awarded the Vaclav Havel Human Rights 
Prize by the Parliamentary Assembly of the Council of Europe. Similarly, Daniel Bekele and Netsenet 
Demissie were internationally recognized as prisoners of conscience and nominated for various 
international awards.

21 The EU Election Observation Mission, Kenya 2017, final report notes “During the election, seven civil 
society organisations and networks were subject to intimidating actions by the NGOs Coordination 
Board just before each of the two deadlines for lodging presidential petitions (in August and November). 
Without a clear legal basis, the Board issued letters to them that demanded inter alia that they cease all 
political operations, including all electoral-related programmes.” Pages 7 and 42.

22 Human Rights Committee, 1996, General Comment 25, paragraph 20, states “There should be 
independent scrutiny of the voting and counting process.” The Declaration of Principles states 
“International election observation missions should evaluate and report on whether domestic 
nonpartisan election monitoring and observation organizations are able, on a non-discriminatory basis, 
to conduct their activities without undue restrictions or interference.”

23 In particular, the Human Rights Committee monitors the ICCPR, and its general comments provide 
guidance, including specifically on article 25 of the treaty. Similarly, general recommendation 23 by the 
Committee for the Convention on the Elimination of All Forms of Discrimination Against Women 
elaborates on Article 7 of the treaty, which addresses women’s participation in political and public life. 
General recommendations 5 and 25 are also relevant in covering temporary special measures.
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24 The treaty body has consequently stated that the treaty does not permit the removal of legal 
capacity based on mental or intellectual disability. Neither general nor individualized court decisions 
are acceptable bases for the removal of suffrage rights. Convention on the Rights of Persons with 
Disabilities, 2008, General Comment 1, 2014 on equal recognition before the law.

25 For example, article 13 states: “Each State Party shall take appropriate measures, within its means and 
in accordance with fundamental principles of its domestic law, to promote the active participation of 
individuals and groups outside the public sector…This participation should be strengthened by such 
measures as: (b) Ensuring that the public has effective access to information.” Convention Against 
Corruption, Article 13, 2005.

26 Positively the Convention Against Corruption in article 13 notes: “Each State Party shall take 
appropriate measures…to promote the active participation of individuals and groups outside the public 
sector, such as civil society, non-governmental organizations and community-based organizations, in 
the prevention of and the fight against corruption.” This could be further strengthened through explicit 
reference on the importance of election management bodies regularly consulting with stakeholders. 
The OSCE and others have emphasized the value of consultation during reviews of electoral legislation. 
For example, the OSCE/ODIHR Follow-up Handbook notes that consultation and inclusion are part of 
five good practices listed for follow-up to electoral recommendations. OSCE/ODIHR Handbook on 
the Follow-up of Electoral Recommendations, 2016, page 31 (see also page 23).

27 2017, OSCE/ODIHR Guidelines for Public Security Provides in Elections, OSCE/ODIHR.
28 The EU election observation mission, Kenya 2017, final report, noted this was “a landmark ruling 

in focusing not on the outcome of the election but on the constitutional requirements of the results 
process…The strong emphasis on results transparency and verifiability, not just for candidates but 
also for citizens, appears to have contributed to increased integrity in the electoral process. This 
could ultimately increase confidence in future electoral processes. However, the decision for a fresh 
presidential election to be held within the constitutionally-stipulated 60-day limit posed immediate 
implementation challenges (during this period, there was also an escalation of political tensions).”

29 See, for example, some OSCE/ODIHR handbooks, and the 2016 Handbook for European Union 
Election Observation, Third Edition, European Union.
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Introduction

In this chapter, we will consider the legal basis for challenging elections. Without being in the 
least flippant, because the matter is so serious, it should be recalled that the legal method is far 
preferable to the alternatives (Hatchard, 2015; ‘Nyane, 2018; Omotola, 2008).1 Denis Petit (see 
Petit, 2000, 5), points out that electoral disputes are both inherent to elections and proof of the 
vitality and strength of an electoral system.

Most of the 195 countries of the world hold some form of elections, but whether these 
elections offer any real choice or can be considered democratic is quite another matter. One 
respected source, Freedom House (2019), suggests that 44% of countries may be considered free, 
30% partly free, and 26% not free.2 Clearly, whether we are dealing with 86 (free) countries or 
195 countries, a detailed consideration of the electoral laws of those included on such a list is 
impossible within these bounds and so we will consider only general principles. There is one 
further methodological point that should be made. In this chapter, we will consider election 
petitions mounted at a variety of levels – presidential, member of the legislature, and local 
government (and, briefly, challenges to referendums). This is because of the relative paucity of 
modern election petitions and because many legal principles are common to all types of petition; 
nevertheless, it should be noted that that the European regional human rights instrument applies 
only to elections to the legislature (see, for example Malarde v. France Application 46813/99).3

In 1948, the community of nations expressed the aspiration that “the will of the people” 
should be the basis of the authority of government and that will should be expressed in periodic, 
genuine elections held by secret ballot or equivalent free voting procedure (United Nations, 
1948, Art. 21(3)). The Preamble to the Universal Declaration expressed the hope that such 
human rights should be protected by the rule of law, but it took a further 28 years for the legally 
binding Article 25(b) of the International Covenant on Civil and Political Rights to come into 
force in March 1976 (United Nations, 1966b). The legal right is expressed in terms similar to 
those found in the declaration, and the Article 25 right is expanded by the Human Rights 
Committee’s General Comment of July 12, 1996 (United Nations, 1996).

The core right, at least for the purposes of this essay, seems to be encapsulated in General 
Comment 20, which provides for (inter alia) independent supervision of the electoral process 
to ensure that the election is conducted in accordance with laws that are compatible with 
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the covenant, protection for voters from interference with their free exercise of the franchise, 
and access to judicial review (or equivalent process) to ensure that voters have confidence in 
the result of the election. It is notable that the general comment uses the word “free” or its 
cognates some 29 times, but it only uses the word “fair” once. If one accepts that the phrase 
“free and fair elections” has passed into the, at least expert, discourse4 (and, as we shall see, some 
constitutions), it suggests that the main concern addressed in the covenant and the general 
comment is “freedom from state or official interference” rather than private interference or 
fairness between the parties. The right appears, thus, to be more “vertical” (between the citizen 
and the state5) than “horizontal” (between citizens) and this may – and it will be argued, does – 
amount to an important limitation on the right to free and fair elections. However, when one 
looks at the reported cases in, for example, the states of the Council of Europe (see Council of 
Europe, 2019) or South Africa, or Kenya, one can only easily find “vertical” cases, so these would 
appear to be in the majority. That does not make “horizontal” cases any less important for, as we 
shall see, these cases may warrant special treatment.

There are two additional important limitations to the right apart from the difficulty of 
applying international treaty obligations in the domestic law of some jurisdictions. General 
Comment 21 makes it clear that the covenant does not mandate any particular electoral system. 
This point is also made in at least one of the Regional Human Rights Instruments – the 
European Convention on Human Rights, in Article 3 of the First Protocol (P1Art3)6 – the 
jurisprudence of which held that the electoral systems of the High Contracting Parties are 
subject to a wide margin of appreciation (see Mathieu-Mohin & Clerfayt v. Belgium 9267/81 at 
para. 52). There are other limitations on the effectiveness of P1Art3. which will be considered 
below, but the point is clear. Before leaving, at least for a while, the jurisprudence of P1Art3, it 
is essential to note that Article 6 ECHR does not apply to electoral challenges (Pierre-Bloch v. 
France 20/1996/732/938), and P1Art 3 does not apply to referendums Moohan & Gillon v. United 
Kingdom 22962/15 & 23345/15).

The other important limitation, which could be seen as an extension of General Comment 
21’s “wide margin of appreciation” principle was extensively analyzed by Wallis JA in the South 
African Constitutional Court in the local government election petition case of Kham and Others 
v. Electoral Commission and Another [2015] ZACC 37. Here the court was called upon to interpret 
the meaning of “free, fair, (and regular) elections” contained in Section 19(2) of the South 
African Constitution (1996). In the course of a long, careful, and valuable judgment, Wallis JA 
points out (Kham at para. 34, see also Notes 25 and 26) that there is no internationally accepted 
definition of the term “free and fair election” and that practice amongst international election 
observers has been to move away from the use of the term. Practice since the 1990s has been 
to consider the conduct of the election in its own context and to make a value judgement as 
to whether the election was a legitimate expression of the will of the people. Whilst Wallis JA 
advances a number of indicia of fairness in the context of the particular election and the extant 
challenge, he had already observed (in Note 26, see Bjornlund, 2004, 96–128) that such indicia 
are unreliable. Clearly, this difficulty over internationally applicable and consistent standards for 
the conduct of elections has serious consequences for the identification of substantive principles 
for determining election petitions. This will become clear when we consider the results obtained 
in particular electoral challenges; however, we will be identifying some principles that seem 
(mostly) to hold firm.

Amongst the substantive matters we need to consider are two important matters. We could 
call these “doctrinal.” One was considered by Wallis AJ in Kham and is a matter of varying 
practice throughout the world. The question is the level of electoral irregularity that ought to 
be sufficient to warrant overturning a controverted election and forcing it, as far as possible, to 



Bob Watt 

138

be rerun. There are a number of cases from a variety of jurisdictions to consider and the leading 
cases in United Kingdom law (and the unusual jurisdiction here is deliberately highlighted) 
are strongly criticized despite their international application. The other concerns the burden 
of proof placed on the person who alleges wrongdoing. Do they have to prove their case on 
the civil standard (balance of probabilities), the criminal standard (beyond reasonable doubt), or 
according to some intermediate standard?

The lack of consistent substantive principles for challenge does not mean that there is a lack of 
procedures for challenge. The problem is that the international law basis for these standards rests 
(at best) in “soft law” and (at worst) in codes of practice. Denis Petit (Petit, 2000, 4–5) observes 
that mechanisms for the resolution of electoral disputes are not contained in international legal 
standards, but takes the view that, through an examination of the various soft law instruments 
and guidance, a set of principles can be discerned.

It seems that, from their disparate viewpoints, Wallis JA and Denis Petit are agreed that 
there are some core or common principles, although the application of these principles varies 
from country to country. The task of this short chapter is to tease these principles out; whilst 
it must be emphasized that it is artificial (and impossible) to draw a rigid distinction between 
procedural, doctrinal, and substantive matters, to do so will assist the flow and structure of their 
elucidation and the argument.

This brings us to the final point before entering a discussion of these matters; it applies to 
them all and must act as a check upon the overzealous use (or success) of electoral challenges. 
Weaker or stronger words to this effect appear almost ubiquitously in electoral challenges – even 
in those that are successful. Even when an election is so tainted by corruption that it should be 
overturned, it must be remembered that many or most of those voting for the tainted successful 
candidate did so innocently; they voted for the candidate freely and fairly because they honestly 
believed that s/he would prove to be the best representative of the electors. Overturning even 
a grossly corrupt election risks damaging the electoral process because honest voters may lose 
faith in voting. For that reason, it is essential that any electoral challenge must be held in 
open court with the greatest possible explanation and widest possible publicity for the result. 
Even before a case is brought, heard, or a judgment is obtained, it means that applications, 
procedures, evidential tests, and the law itself must fall in a narrow window between inviting 
casual applications and making successful challenges well-nigh impossible.

Procedures for Electoral Challenges

The United Kingdom’s Electoral Commission7 has, despite its regrettable lack of powers, 
produced a valuable report, showing how the UK’s Election Petition8 system falls short of the 
applicable international standards (Electoral Commission, 2012). The value of the work to this 
chapter is to provide a helpful list of the sources applicable, in the main, in wider Europe and 
indicate core procedural requirements.

The Electoral Commission’s Report is based upon three main sources: The International 
Institute for Democracy and Electoral Assistance (IDEA, 2002), the Council of Europe’s Venice 
Commission (Venice Commission, 2003) and the Organisation for Security and Cooperation 
in Europe’s Office for Democratic Institutions and Human Rights (the OSCE / ODIHR, Petit 
op. cit.). These may be consulted for full details, but a distillation of their principles may be set 
out much more briefly.

Procedures for electoral challenges should be (a) established by law; (b) speedy in terms of 
both the application process and the delivery of a result; (c) readily available to political parties, 
candidates, voters, and citizens, and readily usable (both financially and procedurally)9 by all 
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these groups; (d) electoral officials, who are often best placed to see fraud, should have the power 
to bring proceedings; and (d) the outcome of the initial trial should be appealable through the 
courts. These provisions sound admirable and, as the Electoral Commission points out, the UK’s 
own election petition procedures fall far short of these standards.10 However, the international 
standards are all, to some extent, outdated because of the growth of social media and the 
phenomenon of “crowd-funding.”11 If it becomes easy (procedurally and financially) to bring 
an election petition, it may become possible for those dissatisfied with the result of an election 
on purely political grounds (their favored candidate lost the election) to mount a challenge as a 
political tactic and, by repeated challenges, erode faith in democracy. This potential problem is, 
in fact, easily surmountable. General Comment 20 to Article 25 ICCPR suggests that (some) 
challenges to elections should be brought by “judicial review or other equivalent procedure.” 
Most jurisdictions operate a “leave” or “permission” stage in applications for judicial review and 
there should be no real difficulty in allowing for an independent or judicial determination of 
whether there is an “arguable case” to go before a court for a full hearing. It might be argued 
that this is a proper task for an independent, expert Electoral Commission. The difficulty with 
this last suggestion is, of course, that some election petitions are mounted against electoral 
commissions or other electoral authorities (Raila Amolo Odinga & another v. Independent Electoral 
and Boundaries Commission and Others. (Presidential Election Petition No 1 of 2017, Supreme 
Court of Kenya); Sauvé v. A-G Canada, Chief Electoral Officer of Canada and Others 2002 SCC 68 
and Kham (above)).

Substantive Challenges

There are at least four types of substantive challenge to elections; clearly, the typology set out 
here could itself be subdivided within the postulated headings into a number of sub-classes. 
The first three are vertical, the fourth horizontal. The first type, which may be challenged by 
direct electoral challenge or, where it is available, constitutional judicial review, is where the 
nation’s electoral law is alleged to be outside the provisions of the national Constitution or, e.g., 
the European Convention of Human Rights. The second type of challenge is where the state 
is alleged to have failed to follow the electoral law or interfered with the election. The third 
type of challenge may be mounted where the independent election authority (of whatever 
type) fails to conduct the election properly. The fourth type of challenge is where one of the 
parties to the election (usually, but not necessarily, the winning candidate or party) corrupts 
or attempts to corrupt the election. To further complicate matters, some of these classes may 
overlap (In the Matter of the Parliamentary Election for Fermanagh and South Tyrone held on 7 June 
2001 [2001] NIQB 36).

The first class of a constitutional challenge of an aspect of election law is well-represented in 
the “prisoner voting” cases where the right to vote is protected in a country’s own constitution 
or the ECHR, e.g., in (respectively) South Africa or Canada or the UK (August and Another v. 
Electoral Commission and Others [1999] ZACC 3, Sauvé (above), Hirst v. United Kingdom (No 2), 
no. 74025/01, and Moohan v. Lord Advocate [2014] UKSC 67, esp. para. 3.

The second class of a state acting in breach of its own established electoral law is to be found 
in cases such as Upaskich v. Lithuania 14737/08, and Kerimova v. Azerbaijan 20799/06. In this 
second case, the state wrongfully invalidated an election because of a minor breach of election 
rules that would not have affected the result. This draws attention to the important issue, which 
will be considered below, of the severity of the breach required to invalidate the election. One 
might also consider cases where subdivisions of a sovereign state chose to challenge or ignore 
national law under this heading. It is instructive to read Warren CJ’s Opinion in South Carolina 
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v. Katzenbach 383 US 301 (1966) (which falls between classes 1 and 2 above) for an account of 
the mechanisms by which some (southern) states sought to avoid the provisions of the Fifteenth 
Amendment to the US Constitution and the Voting Rights Act 1965.

The third class, where an error by the body supervising the election has formed the basis of a 
complaint, may be exemplified by cases such as Kham (the Kenyan Presidential Election Petition 
case), and the – on the one hand minor (since the electoral consequences of the successful 
petition were extremely limited) and, on the other hand, major (since a precedent which has 
been applied worldwide was established) – English case of Morgan v. Simpson [1975] QB 151.

The fourth class, where non-state actors such as opposing candidates and political parties 
interfere with the freedom of an election were historically the largest class of sources of election 
petitions in the United Kingdom. Between 1870 and 1925, O’Malley and Hardcastle’s Reports 
(O’M & H) catalogue hundreds of election petitions based on allegations of personation (the 
English legal term for impersonation), bribery, treating (which is bribery by means of gifts 
of goods, food, or drink), intimidation of various sorts, breaching election spending limits, or 
making false allegations about a candidate’s personal character. These categories recited in the 
English law contain many of the usual electoral offences; Wallis AJ in Kham (para. 86) further lists 
as additional potential grounds for electoral challenge:

(denial of) the freedom to canvass; to advertise; and to engage in the activities normal 
for a person seeking election. Phenomena like “no go” areas; the denial of facilities 
for the conduct of meetings; disruption of meetings; the destruction of advertising 
material or the intimidation of candidates, workers or supporters.

Despite the fact that this was the largest class at the end of the nineteenth century, it has now 
almost faded from legal view on an international stage. It remains important domestically.

It should be clear, in any event, that there are a huge number of ways in which rival political 
parties and candidates can seek to unfairly disrupt each other’s activities. The question for a state 
(in designing legislation) and for the courts (in interpreting that legislation) is to decide which 
activities are lawful, or ought to be lawful, and which should be unlawful.

It is surely beyond doubt that everyone would agree that personation, bribery, and any form 
of candidate or voter intimidation should be unlawful, but a more difficult issue is that of lying 
about another candidate or party’s policies or character. This is particularly topical because of 
the vigorous public debate concerning truth in political advertising and disinformation (“fake 
news”) in the internet age. This debate is of vital importance, but the detail is outside the scope 
of this chapter; a question will, however, be raised at the end.12 A matter of this sort has arisen 
on three separate recent occasions (Rowe, Woolas, and Carmichael) in the courts in the United 
Kingdom.13 One of these cases, involving the unseated MP Phil Woolas, is of particular note 
in the present context because it raises the important issue of the right to freedom of speech 
under Article 10 of the European Convention of Human Rights. particularly as applied in 
Bowman v. UK 141/1996/760/961, para. 42 and, of course, General Comments 8, 12, and 25 of 
the UNHRC’s General Comment on Article 25 ICCPR, which emphasize the importance of 
freedom of expression in electoral matters.

In R (on the Application of Woolas) v. The Election Court and Others [2010] EWHC 3169, Woolas 
sought to challenge the decision of the Election Court [2010] EWHC 2702, which deprived 
him of the seat for the Oldham East and Saddleworth Constituency on the basis that he was 
held to have lied about the personal character of his opponent, Watkins, contrary to s.106 
Representation of the People Act 1983 Section 106, makes it unlawful to make false assertions 
of fact about the personal character of an election candidate in order to affect the election 
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result.14 Domestic election law does not, by statute, explicitly make it unlawful to lie about your 
opponent’s political policies, except, as we shall see, by extension in the circumstances outlines 
in Rowe. Woolas was held to have falsely claimed that Watkins had actual links with terrorists 
and was unseated. The important issue, however, is the link with lying about political policies. 
Domestic law only prohibits personal smears, and does not explicitly prohibit political lies. 
However, in R (on the application of Woolas), which applied the Lingens test of striking a balance 
between the severity of the effect on the election with the importance of free political debate, 
the court said:

103. The right of freedom of expression does not extend to the publishing, before 
or during an election for the purpose of affecting the return of any candidate at an 
election, of a statement that is made dishonestly, that is to say when the publisher 
knows that statement to be false or does not believe it to be true. It matters not 
whether such a statement relates to the political position of a candidate or to the 
personal character or conduct of a candidate when the publisher or maker makes that 
statement dishonestly. The right to freedom of expression under Article 10 does not 
extend to a right to be dishonest and tell lies, but s.106 is more limited in its scope 
as it refers to false statements made in relation to a candidate’s personal character or 
conduct.

This establishes an important point that, if it was endorsed by the European Court of Human 
Rights, would establish a valuable precedent. It is difficult to see how the Strasbourg Court 
could disagree with this position.

However, before this conclusion is finally endorsed, we need to consider two important 
issues of legal doctrine.

Doctrinal Issues

Here, we will consider the burden of proof of the evidence that needs to discharged in order to 
overturn an election, and then, critically, the amount or type of wrongdoing that is needed to 
invalidate an election.

“Burden of proof” is a concept particular to Common Law jurisdictions (Clermont & 
Sherwin, 2002). It seems that there is much less debate about the concept in civilian jurisdictions, 
where the facts simply have to be proved to an extent that satisfies the judge of the facts.15 It 
would seem from the literature that the matter is of particular concern in the countries of the 
British Commonwealth because their legal systems are closely derivative of the British model. 
Hatchard’s study is helpful in this respect, but may be summarized by pointing out that, in 
order to overturn an election in the United Kingdom, it is necessary for the plaintiff to prove 
to allegation of electoral wrongdoing beyond reasonable doubt (i.e., the standard of proof used 
in criminal trials), for authority see R v. Rowe ex parte Mainwaring and Others [1992] 1 WLR 
1059. In other countries, statute may provide for other, lesser, standards of proof such as “on the 
balance of probabilities” (the civil standard of proof), as an example see Jugnauth v. Ringadoo & 
Others [2008] UKPC 50. The Court of Appeal (of England and Wales) took the view that the 
criminal standard of proof was appropriate because many of the ways in which elections may 
be disrupted by rival candidates or parties also amount to criminal offences, and it is undesirable 
that differing standards of proof (criminal and civil) be used on the same facts. The problem 
with this approach is, in those countries such as the United Kingdom, where the election 
petition procedure is brought not by an electoral commission or other electoral officials, the 
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process of bringing evidence before the court may well taint it such that the police and criminal 
prosecutorial authorities will not use it.

This problem of the lack of agreement about the appropriate standard of evidence needed to 
overthrow an election is indicative of the difficulty in setting international standards in electoral 
law. This difficulty goes far beyond that faced by electoral law scholars trying to make sense 
of a confused and confusing set of decisions from a variety of jurisdictions, because it allow 
the legitimacy of international human rights standards to be called into doubt.16 Where a set 
of differing standards applies in electoral matters, it is sometimes difficult to understand what 
should fall inside or outside a wide margin of appreciation.

For our final example of the issue of doctrinal problems in the law, we turn to the test that 
should be applied in order to decide whether an election should be overturned. The matter is – 
at the extremes – easy to resolve. No one would say that an election should be overturned where 
say, ten voters were unlawfully deprived of their right to vote where the winning Candidate A 
obtains one million votes and the losing Candidate B obtains one hundred thousand votes. The 
answer is clear but, as we shall see, problematic. This approach, as we shall see, is sometimes called 
“the numbers game.” The alternative approach is to look at the magnitude of the wrongdoing 
that led to the challenge. Did it affect the fairness of the election? Both of these approaches have 
been used and both, as we shall see, have drawbacks.

The leading case of the “numbers game,” an English case, which has been followed or 
replicated worldwide is Morgan v. Simpson [1975] QB 151. Here, the Court of Appeal overturned 
an election in which a small, but significant, number of ballot papers had not been validated 
by election staff. The procedure for validating papers, which had been designed more than 100 
years before the disputed election in completely different electoral circumstances, had not been 
followed because improperly trained staff had been used. It was a simple, careless error and there 
was no intention to corrupt the election. The problem was that the number of unvalidated, and 
therefore void, ballot papers exceeded the margin between the two candidates. The court, led 
by Denning MR, had no hesitation in voiding the election. The problem is not in the result, but 
in the doctrine developed. The doctrine was held to be that an election should only be voided 
when the number of disputed votes exceeded the margin between the parties.17 The application 
of this test led, in a Northern Irish case, to a quite extraordinary result. In Fermanagh and South 
Tyrone, a polling station was overwhelmed by supporters of one of the parties and forced to stay 
open for an extra 30 minutes beyond close of poll. The margin between the parties was some 
34 votes, but the court determined, on the basis of no apparent evidence, that fewer than 34 
votes had been cast in that time and so the election must stand. As a matter of pure electoral 
law, this cannot be correct; the decision was perhaps colored by the need to maintain the peace 
process in Northern Ireland and the fact that the MP elected belonged to the abstentionist, Irish 
Republican party Sinn Fein and would not take up her seat. If that were the case, it would be an 
example of political considerations operating in the judicial sphere, a suggestion that, although 
it sounds heretical, should not be easily dismissed.

One could argue that Fermanagh and South Tyrone was simply a misapplication of the law. In 
Odinga & Others v. IEC, where Morgan v. Simpson was applied in order to fulfill the provision of 
the Kenyan Constitution that a candidate should clearly obtain more than 50% of the popular 
vote, the full ratio of Morgan was set out at paragraph 647. This shows that Morgan should be 
limited (if it is applied at all) to cases in which the election was badly conducted (emphasis in 
Odinga), rather than in cases where the election was corrupted (my emphasis).

This now returns us to a consideration of Kham. In Kham, the election was, no doubt, 
badly conducted; the South African Electoral Commission had clearly failed in its duties.18 
However, the margin of votes between the candidates was so large that the numbers game 
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approach19 endorsed in Morgan would lead to the election being upheld. If the election was 
upheld, it would provide an endorsement to the South African Electoral Commission’s sloppy 
and clearly unacceptable approach.20 This would allow the commission to continue to produce 
defective electoral rolls that merely recorded the district in which a voter lived. This might 
have the advantage of being inclusive, or maximizing the number of eligible voters. This is, of 
course, meritorious and tends to support the aim of making the will of the people the basis of 
government. The problems inherent in such a careless approach are that, first, it makes checking 
the electoral entitlement of the putative voter difficult or impossible; second, it inhibits effective 
political campaigning.

Since the Morgan approach is flawed, we should consider the alternative. Wallis AJ in Kham 
(paras. 88–90) identifies this as the “value judgment” approach. According to this standard, the 
freedom and fairness of an election must be judged against “constitutional” standards. Here, of 
course, Wallis AJ was referring to the standards embedded in the South African Constitution, 
notably Sections 1(d) and 19. Equally, and with regard to other states, one might well envisage 
similar provisions of national constitutions, which give effect to the standards contained in 
Article 25 ICCPR.21 One might also consider the important hard and soft legal standards 
stemming ultimately from the Universal Declaration of Human Rights, Article 25 ICCPR, and 
the Regional Instruments.

Clearly the overzealous (and deliberately oppressive) adoption of the “value judgment” 
approach by the political authorities may lead, as in the case of Kerimova v. Azerbaijan, to an 
injustice, but a court correctly exercising a constitutional function may correct the “error.” In 
Kerimova (para. 44), the European Court of Human Rights said:

It is, however, for the Court to determine in the last resort whether the requirements 
of Article 3 of Protocol No. 1 have been complied with. In particular, it has to satisfy 
itself that the conditions do not curtail the rights in question to such an extent as to 
impair their very essence and deprive them of their effectiveness; that they are imposed 
in pursuit of a legitimate aim; and that the means employed are not disproportionate. 
Such conditions must not thwart the free expression of the people in the choice of the 
legislature – in other words, they must reflect, or not run counter to, the concern to 
maintain the integrity and effectiveness of an electoral procedure aimed at identifying 
the will of the people through universal suffrage.

Clearly, Wallis AJ used very similar words in Kham, and one might read the judgment of the 
Kenyan Supreme Court upholding the 50% of votes provision of the Kenyan Constitution in 
the same way if one were to disregard the erroneous distraction of the Morgan “numbers game” 
argument. This argument would suggest that Fermanagh and South Tyrone was, as a matter of 
law (and with hindsight) wrongly decided. The political and social consequences of overturn-
ing that election result cannot be underestimated. That having been said, the “constitutional 
test” – was the election, all things considered, conducted in such a way as to give expression to 
the will of the people – appears, at least in this short and selective survey, to be the developing 
global standard.

Having drawn that optimistic conclusion, we should look again, in this era of “disinformation 
and fake news” at the phenomenon of “political lying.”22 In a range of circumstances too numer-
ous to recount,23 and apparently protected by constitutional protection of freedom of speech, 
especially the First Amendment to the Constitution of the United States, untruths have been 
told about political opponents. It should be noted that, in both Woolas and Vitrenko v. Ukraine 
23510/02, the speech in question fell below the freedom of speech provision (Article 10) of the 
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European Convention of Human Rights; furthermore, it is acknowledged that it is difficult, if 
not impossible, to draw a dividing line between a lie and mere vulgar abuse.24

While it is acknowledged that abusing political opponents is popular (in both senses – 
frequent, and – earning public endorsement) it is surely open to question whether a public 
culture of political abuse or lying is compatible with either the first sentence of the Preamble 
to the Universal Declaration of Human Rights – the recognition of the inherent dignity and 
equal rights of all persons – or the derivative third paragraph of the Preamble to the ICCPR 
– freedom from fear where everyone may enjoy civil and political rights. For that reason, it is 
questioned whether the optimism that there is a developing global recognition of the standards 
for electoral challenge is justified.

Notes

1 Hatchard points out that, in the violence following the disputed Kenyan Presidential election in 2007, 
there were over 1,000 deaths and over 600,000 displaced people. ‘Nyane puts part of the blame for 
electoral violence on the lack of an effective method for electoral challenge in Lesotho, whilst Omotola 
simply blames violence on a lack of democrats and/or a democratic tradition.

2 Discussion of “political freedom” is a difficult subject – it is itself “political” or contested. Freedom 
House detects a worldwide decline in political freedom over the past few years, whilst others (e.g., the 
Pew Foundation) claim that freedom and democracy are experiencing an upswing.

3 Where possible, all cases in the European Court of Human Rights referred to below are cited by their 
Application number. This facilitates ease of reference to the court using HUDOC and the Guide to 
Article 3 of the First Protocol ECHR.

4 Wallis AJ pointed out in Kham [2015] ZACC 37 at para. 83 that “free and fair elections” passed into the 
political lexicon in 1978 with UN Security Council Resolution 435 calling for elections so described 
in Namibia.

5 The existence of independent, executive, electoral commissions in, e.g., South Africa and Kenya 
complicates this distinction. These (vertical) cases against these commissions are discussed below. An 
“executive” electoral commission runs elections as opposed to an “advisory” electoral commission 
found in, e.g., the United Kingdom.

6 The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, 
under conditions which will ensure the free expression of the opinion of the people in the choice of 
the legislature.

7 Established by the Political Parties, Elections and Referendums Act 2000. It does not have operational 
authority to conduct of elections, neither can it bring electoral challenges. It seems not to have power 
to “supervise the electoral process” under General Comment 20 ICCPR.

8 Now contained in Part 3 of the Representation of the People Act 1983, but largely unchanged since 
the Parliamentary Elections Act 1868.

9 See, for a British local government case (which is not subject to P1Art3 ECHR) Tower Hamlets 
[2015] EWHC 2015 (QB) in which, at paras 665–6, these points are forcibly made. It is, at least 
arguable, that the high cost and procedural difficulties inherent in bringing an Election Petition in the 
UK (and in other countries) is not compliant with P1Art3. Clearly any challenge needs to be made 
in the context of an election to the legislature (see paragraph 2 of Guide on Article 3 of Protocol 
No. 1 to the European Convention on Human Rights: Right to free elections). Upaskich v. Lithuania 
Application 14737/08 provides authority for this proposition, and see para. 100 et seq. of the CoE 
guide.

10 See, e.g., the Executive Summary at pp. 4–5 the penultimate sentence of that reads: “In summary, the 
evidence demonstrates that the UK’s petition process is outdated, complex, inaccessible and inefficient.”

11 The mechanism whereby the costs of an expensive legal procedure may be spread amongst thousands 
of small donors by soliciting small cash donations.

12 See, for a helpful summary, the report of (UK) Parliamentary Business at https://publications 
.parliament .uk /pa /cm201719 /cmselect /cmcumeds /1791 /179104 .htm# _idTextAnchor001. The 
Report of the Digital, Culture, Media and Sports Committee (2019). Disinformation and “Fake News” 
Eighth Report of Session 2017–2019. The report gives full citations to the public debate and contains 
Memoranda of Evidence.

https://publications.parliament.uk
https://publications.parliament.uk
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13 R v. Rowe ex pate Mainwaring & Others [1992] 1WLR 1059; Watkins v. Woolas, see [2010] EWHC 2702 
and R [(on the application of Woolas) [2010] 3169 (which arises from the same circumstances but different 
issues are raised in the appeal); Morrison & Others v. Carmichael [2015] ECIH 90. There are other cases 
in which these issues are raised but they are of lesser importance. Rowe is discussed below on the other 
important point which it raises. It has also been litigated in Australia in Evans v. Crichton-Browne (1981) 
147 CLR 168 and the principle that lying in political advertising could be an electoral offence survived 
constitutional challenge in Cameron v. Becker [1995] 64 SASR 268. See also Parliament of Australia, 
Research Paper 13. This paper is valuable because it draws some comparisons between the situation in 
Australia and that in New Zealand, Canada, and the US.

14 There are a number of cases in the European Court of Human Rights that consider the effect of 
potential defamations in the context of elections. This are listed and analyzed in paragraphs 97–103 of 
R (on the application of Woolas). Many of these cases are illustrative of the point which is established in 
Lingens v. Austria 9815/82.

15 A point confirmed by Wojciechowska (2018), who points out that the weakness of election petitions 
in Poland is due to the fact that plaintiffs have to prove their allegations to the satisfaction of the judge.

16 There was, for example, a great deal of intemperate comment in the British press following the decision 
in Hirst (no2). Fortunately, most of this is now buried deep in the online information/comment morass. 
For a more recent, more measured, but equally scathing, comment, see Arnheim, 2015.

17 This decision has been strongly criticized elsewhere as an exact reversal of precedent and a misreading 
of the law based upon a nineteenth century handy guide to the law of elections (Watt, 2006, pp. 
163–72).

18 The events detailed in Kham led, no doubt, to the passage of the Electoral Laws Amendment Act (no 
1) of 2019.

19 Or, as Wallis AJ had it, “magic number” approach from the Canadian and US cases Opitz v. Wrzesnewskyj 
2012 SCC 55; [2013] 3 SCR 76 at para 87. See to similar effect Cusimano v. Toronto (City) 2011 ONSC 
7271 at para 63; Gooch v. Hendrix 851 P 2d 1321 (Cal. Sup. Ct. 1993) at 1327–8; McEwing v. Canada 
(Attorney General) [2013] 4 FCR 63; 2013 FC 525 at para 56.

20 The same might have been said in Kenyan Presidential Election Petition 2017. The failings and errors 
of the Kenyan Electoral Commission were, on the face of the court record, truly monumental. One 
might think that the requirements imposed on the commission with regard to validating papers and 
keeping an accurate tally of voters and votes were too onerous given the financial condition of Kenya, 
but the subsequent election proved otherwise because the rules were obeyed. Perhaps the lesson is that 
a price should not be put on free and fair elections.

21 See, e.g., Article 3 of the French Constitution, although reference to electoral rights is made in a 
number of other places in the constitution. See, too, Article 20(2) and Article 38 of the German 
Constitution.

22 It should be recorded that the present author tried unsuccessfully to mobilize legal action to overturn 
the 2016 “Brexit” Referendum on the grounds that the campaign was tainted by lying.

23 Cases include Woolas, Carmichael, Tower Hamlets (noted above) and Vitrenko & others v. Ukraine 23510/02.
24 For example, which side of that line does “Crooked Hillary” fall? Ms. Clinton may, or may not, be 

dishonest, but that is a matter for a court; Ms. Tymoshenko may, or may not, be a “thief,” but are either 
of those statements, truth, lies, or just abuse?
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Introduction

Elections are the means through which the people of a given nation, state, city, or region 
establish a government for their given area. In more democratic governmental arrangements, 
elections are a tool to give power to the people and to give the people a voice in the policies 
and laws that they will ultimately be subject to. In democracies, the consent of the governed 
is essential for democratic legitimacy and stability. In other types of governmental arrange-
ments, particularly with authoritarian regimes, elections may still be held, but tend to be largely 
symbolic or, in some instances, merely a façade. Authoritarian dictators may engage in voter 
suppression and intimidation, or outright fraud, to create the appearance of popular consent in 
order to maintain their power. Elections can, therefore, either be a means to increase freedom 
and representation, or a tool of furthering oppression, depending on the historical and cultural 
context of a given nation.

Elections are the most common way that people participate in their government and, in 
order for elections to truly be free and fair, voters must be able to make an informed choice 
between candidates for a given office. In practice, candidates or parties develop a platform, or 
plan, detailing how they will tackle specific issues that matter to voters. Voters are then able to 
make the best choice regarding which candidate or party will address an issue. For candidates 
and parties, this necessitates publicizing their ideas in order to attract voters, which always 
requires money. Candidates and parties must produce written materials, buy television adver-
tising time, travel, hire staff, and in other ways promote themselves to voters. For higher level 
offices, these costs can be exorbitant, running into the millions or billions of dollars.

Because money is an important aspect of campaigning, and the eventual result of any 
campaign will be placing a person into a position of power, the regulation of campaign spending 
has, over time, become a primary concern for government officials, regulators, and voters.

Campaign finance regulations generally come in two forms: Regulations governing how 
candidates or parties raise money, and regulations governing how candidates or parties spend 
money. In the former, regulations deal with who is allowed to donate to campaigns, how much 
candidates and parties are able to raise from individual donors, and the amount of disclosure 
required for those donations. In the latter, regulations determine what types of media candidates 
are allowed to purchase, the time frame during which they are allowed to purchase or distribute 
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various types of media, and whether and how private citizens are allowed to spend money in the 
political arena independent of political campaigns or parties. Candidates and parties must find 
strategic ways of working within these confines to win elections.

Across the globe, different nations have developed different means of regulating campaign 
finance (Pinto-Duschinsky, 2002; Casas-Zamora, 2005; Smilov & Toplak, 2008; Mendilow & 
Phelippeau, 2018; Nassmacher, 2019). While regulations always have intended and unintended 
consequences, the way a nation structures its electoral spending has important implications 
for the types of candidates and parties that are ultimately successful. In the end, money and 
elections are inextricably linked, and understanding this interaction is essential to understanding 
democratic governance.

Established Democracies

Democracy is often more of an ideal than an actual form of governance, and many nations around 
the globe seek to realize that ideal. Democracy is the most common form of government among 
Western industrialized nations, though democracies and developing democracies are found all 
over the world. Europe and the European Union feature a high concentration of democratic 
governments and, among these nations, only one, Switzerland, does not feature some form of 
campaign finance regulation.

Campaign finance regulations are generally designed to limit the potential for corruption in 
public figures. Money is required to run a campaign but, when money is changing hands, the 
potential for quid pro quos and outright bribery is high. The danger to democracy is that elected 
officials will be more responsive to their wealthy donors, be they private citizens, corporations, 
unions, or other types of organized groups, than to the citizens who elected them. If elected 
officials do not enact policies that are in the best interest of the mass public, and instead enact 
policies to benefit the wealthy few, the entire system is undermined. Therefore, the people have 
an interest in controlling some aspects of how candidates raise and spend money.

A chief way of combating the potential for corruption is to remove as many of the incentives 
for candidates to be corrupted by money through publicly funding campaigns. This is common 
in democracies with a multi-party, parliamentary form of government. In these nations, the 
available pool of election funding is put into grants and given to political parties based on their 
percentage of the vote in the previous election. This has the net effect of democratizing campaign 
finance, as the people’s vote has the dual impact of electing a government and determining 
which parties will receive the largest grants to better enable them to support their candidates 
in the next election. This is particularly effective in nations with stronger parties, meaning that 
parties exercise a greater degree of control over their candidates. Part of this control can come 
from financing their campaigns, which acts to keep candidates in line with the party message.

Public financing for political parties can be a double-edged sword. On the one hand, public 
financing means that parties do not have to spend much time fundraising, freeing them up 
to provide better constituent services and generate more effective policy ideas. Furthermore, 
public financing has an equalizing effect in that all parties have the same opportunity to access 
public funds, and the ability of parties to campaign is not automatically tied to their ability to 
fundraise. However, on the other hand, the easy availability of public funds can mean that parties 
are not incentivized to seek out other forms of support, which can lead to insulation in ideas 
and isolation from their voters. Parties must balance these competing dynamics in order to be 
successful in the electoral arena.

The high costs of campaigns, particularly when elections occur more frequently, means 
that public funding for parties can be insufficient for effective campaigning in some nations. 
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Therefore, parties and candidates must still seek outside donations in order to be successful in 
the electoral arena. Historically, party membership dues were the main source of income for 
political parties. However, declining membership across the board has led parties to seek funding 
from other sources. This means that the potential for corruption still exists, even with public 
financing, and nations have had to develop ways of regulating this outside money.

In some nations, such as Australia, Germany, and the Netherlands, regulations largely focus 
on donor disclosure. In these nations, there are generally few restrictions on the amount that a 
party or candidate can raise and spend, who can donate to campaigns, and how money can be 
spent. Donations and spending must be disclosed, which acts as a mechanism to hold parties and 
candidates somewhat accountable. However, the political culture of these nations is the largest 
deterrent against corruption.

There are three key aspects of nations without strict regulations that act to deter wealthy 
individuals from having an outsized impact on elections. First, party discipline in these nations 
is high, which means that each individual party member is not particularly important and can 
easily be replaced if they are not adhering to the party standard. Therefore, there is not much 
incentive to try to influence an individual candidate. Second, the campaign season is short, 
generally around a month, which means that there is not a lot of opportunity for high spending. 
Finally, television advertising is closely regulated. In some nations, candidates are given free air 
time, or political parties own television stations (Toplak, 2019); in others, candidates may not be 
allowed to advertise on television; in others still, television broadcasters can only show limited 
amounts of particular types of advertisements. Altogether, this has the effect of disincentivizing 
high spending on behalf of individual candidates (International Institute for Democracy and 
Electoral Assistance, 2019; Waldman, 2014).

In other nations, such as Canada, France, Japan, and South Korea, restrictions are placed 
on both how much candidates are allowed to raise and spend. This limits the potential for 
corruption through placing a heavy reliance on public funding and free advertising for parties 
and candidates. These types of regulatory schemes are designed to accomplish two goals. First, 
to increase transparency in the electoral system. When parties and candidates are not reliant on 
private donors to fund their campaigns and initiatives, the people can feel more secure that public 
policy is being enacted in their best interest, rather than in the interest of wealthy individuals 
and corporations. And second, to make the electoral system more fair and democratic. When 
all parties and candidates are given equal opportunity to gain public funding and are given 
advertising time, voters have a greater opportunity to hear multiple perspectives on the issues of 
the day. This, at least in theory, gives voters the ability to make a more informed decision about 
how to vote (International Institute for Democracy and Electoral Assistance, 2019).

That said, there are some potential pitfalls for nations with strict regulations. When parties 
and candidates are not reliant on voters for funding, they may become out of touch with what 
the voters want. While, ultimately, public funding can help keep the political system freer from 
the influence of special interests, it can also insulate parties or create an ivory tower effect, 
whereby parties are proposing policies that are of little interest or help to the people. Moreover, 
shocks to the nation’s economy, such as the 2008 financial crisis, can have a severe impact on the 
availability of public funding, which can lead to instability in the system.

Another potential regulatory scheme is to limit the amount of money that candidates and 
parties can spend, but not how much they can raise. Austria, New Zealand, and the United 
Kingdom are examples of nations with this system. In these nations, candidates and parties are 
able to raise as much money as they want, as long as those donations are disclosed. However, 
spending is limited in a variety of ways. The total amount the candidates and parties are able 
to spend is set in advance of the election, and parties and candidates are generally not allowed 
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to spend electoral funds prior to the designated election period. These nations feature multi-
party parliamentary systems, and the campaign period is usually between four to seven weeks. 
This limits the amount of spending simply through limiting the time frame that spending 
can occur. Further, in nations with this regulatory system, parties and candidates are often 
given free advertising time, or are limited in their ability to purchase advertisements, further 
disincentivizing high spending. Therefore, while there are technically no limits on the amount 
of money that can be raised or donated, there is little reason for donors to give large amounts 
of money to parties and candidates, as the return on investment is likely to be low (Buchanan, 
2016; Feikert, 2009).

A final type of regulatory scheme is one under which donations are limited, but spending 
is not. Among Western democracies, this occurs in the United States and Finland. While these 
nations have similar rules, there are important differences that produce dramatically different 
effects. In Finland, parties receive public funding, and they are only allowed to spend campaign 
funds six months prior to the election (Hofverberg, 2016). Donation limits in Finland are also 
about double the limits imposed by the United States, and all parties are offered equal air time 
by the Finnish public broadcasting system, which prevents a single party or candidate from 
buying excessive airtime.

In the United States, the rules surrounding advertising are much less strict, with the net effect 
of the political finance system being the “worst of both worlds” (Waldman, 2014). Candidates 
and parties are able to spend as much as they want, meaning that election costs can run into the 
millions of dollars, even for low level seats. However, because individuals and groups are limited 
in how much they are able to give, parties and candidates must be constantly searching for new 
donors in order to remain financially competitive. There is always a danger of being outspent, 
which means that candidates never really stop campaigning, and they can end up spending an 
incredible amount of time raising money for their next campaign. Candidates and parties can 
spend as much as they want on advertising, as can outside entities not officially affiliated with 
the campaign. Theoretically, this allows for more ideas to enter the political marketplace, as 
candidates can buy as much advertising as they can afford in order to disseminate their ideas. 
However, the effect is often less about disseminating ideas and more about buying up as much 
airtime as possible to prevent one’s opponent from buying airtime. This also gives a greater degree 
of influence to wealthy donors and corporations, which are able to buy independent advertising 
for their chosen candidates. This raises concerns about both the accuracy of the information 
being broadcast, and the ability of politicians to act independently from their donors.

A particular concern for democracies is the role of outside money in electoral systems. In 
order for democratic government to be legitimate, the people must ultimately be the ones 
to create the government through free and fair elections. This means that the people hold 
responsibility for making an informed decision about which candidates will represent their 
interests. When candidates for office are reliant on outside money to run their campaigns, the 
fear is that those candidates will be more responsive to their donors than to their constituents. 
This fear is increased when the money being donated comes from individuals or corporations 
based in other countries. This can mean that members of government could actively be working 
against the interests of their home nation, potentially delegitimizing the entire structure of 
government. Therefore, many democracies do not allow, or severely limit, the ability of foreign 
nationals and corporations to donate money to political candidates.

While any campaign finance system has loopholes that can potentially allow foreign money 
to enter the system, this has become a particular problem in the United States. In the United 
States, official candidates and parties are banned from accepting donations from foreign nationals, 
and money being spent within the political system is regulated. However, individuals working 
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outside the political system are not limited in what they can spend to influence elections, and 
they are also not limited in what they can raise. This type of spending, known as independent 
expenditures, features far less regulation in terms of donor disclosure, meaning that it is fairly 
easy for foreign money to impact elections. While foreign money is unlikely to go directly 
to a candidate or campaign, candidates and campaigns can certainly benefit a great deal from 
advertisements purchased with money from foreign entities. But, because this type of spending 
is largely unregulated, it is effectively impossible to know how much foreign influence is actually 
impacting elections in the United States.

Overall, established democracies have developed a range of methods for regulating political 
finance. All of the systems have benefits and disadvantages, though all have adapted to suit their 
own political culture. As nations become more interconnected through globalization and the 
proliferation of the internet, concerns about foreign influence in elections will likely continue 
to plague democratic nations, and they will have to continue to work to ensure that elections 
are being conducted in the interests of the citizens, rather than in those of outside influences.

Communist and Former Communist Nations

Electoral finance in communist and former communist nations has taken a different path. (On 
campaign finance reforms and current laws and practices in post-Communist Eastern Europe, 
see Smilov & Toplak (2008) and Bértoa & van Biezen (2017).) While democracies have largely 
focused on regulation to promote fairness and legitimacy in elections, these concepts are less 
of a concern in other governmental arrangements. Russia, a former communist nation now 
ostensibly a democracy, features a parliamentary government, and both a president and a prime 
minister. While elections are conducted in accordance with the laws, in reality, most electoral 
outcomes are a foregone conclusion. United Russia, the majority party, lacks an overarching 
ideology, and it is widely considered to exist in order to support President Vladimir Putin and 
his policies. Allegations of corruption, ballot stuffing, and intimidation have been raised against 
United Russia since they took power in 2007. Currently, United Russia holds 53% of the seats 
in parliament, known as the Duma (BBC Monitoring, 2012).

While United Russia seems all but guaranteed electoral victory, there is a system of rules 
governing political finance. Russia regulates both campaign spending and donations. Parties are 
required to create campaign accounts during the campaign, and are limited in the total amount 
they can spend during the election. Donations are limited to individuals over the age of 18 who 
are registered with the party that they wish to donate to. Citizens are not limited in the number 
of parties that they are allowed to join. Parties are required to receive at least 3% of the vote in an 
election to be able to register as a party, and parties reaching this threshold are eligible to receive 
some state funding and free air time on state sponsored television. Parties that do not reach the 
3% threshold are required to repay the state for air time and publications that they produced 
during the campaign (Roudik, 2007). While political finance in Russia is technically limited, it 
is relatively easy for those in seats of power to get around regulations, and the actual amount of 
money being raised and spent by politicians is difficult to track.

China adheres more closely to a communist form of government, though still carries out 
elections. Elections in China are conducted hierarchically: Eligible voters participate in local 
elections for People’s Congresses, and the members of the People’s Congresses then elect 
members to the National People’s Congress and upper-level administrative positions, such as 
the president. While elections for local People’s Congresses are conducted by secret ballot, all 
upper-level elected officials are elected indirectly. There are technically multiple political parties 
in China, though the Communist Party of China holds all of the power. Other parties are 
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allowed to exist, but must be approved by the Communist Party, and they are extremely limited 
in their ability to impact national politics (Babones, 2017).

Because the Chinese Communist Party controls elections so closely, elections are more of 
a formality than a substantive decision-making process. As with elections in Russia, the overall 
outcome of the vote is a foregone conclusion, and the ability of the people to determine the 
composition of government is low. Within the nation of China, campaigns are funded by the 
government, rather than through outside donations. This gives the Communist Party not only 
control over the outcome of elections, but also allows them control over the information that 
citizens are able to access. Taken together, China is an effective illustration of how elections can 
be used to give greater power to the government, rather than to the people.

Both Russia and China have been at the center of international campaign finance 
controversies. There is some evidence that both nations have financially interfered with elections 
in other nations. China has sought to expand its influence throughout the Pacific region, and 
it is suspected of trying to influence elections in both New Zealand and Australia (Cave & 
Williams, 2017; Graham-McLay, 2018). China was also involved in an American campaign 
finance scandal in 1996. Money was funneled from the Chinese People’s Liberation Army 
to Democratic candidates, sparking a Congressional investigation into whether policies that 
benefitted China were passed because of these donations (Bennet, 1998). Furthermore, China 
has been active in developing foreign aid projects, and now rivals the United States in terms 
of how much they give to developing nations each year (Hatton, 2017). For the United States, 
aid to developing nations often comes with requirements that the recipient nation implement 
democratic reforms. With China, no such strings are attached, meaning that the push toward 
democracy in many parts of the world has slowed. This suggests that China has an impact on 
global politics, even indirectly.

Russia has also sought to financially impact other nations’ elections. Russia attracted 
attention for seeking to influence the 2016 presidential election in the United States through 
strategic use of social media. However, members of the Russian elite have also been linked 
to large donations to non-profit organizations, such as the National Rifle Association. These 
organizations then worked to elect candidates friendly to the organization’s goals, raising serious 
questions about the role of foreign money in the United States electoral system (May, 2018; 
Nast, 2018). However, the United States also has a long history of trying to impact politics 
in Russia, and the USSR, which demonstrates a complicated dynamic between these nations 
(Beinart, 2018; Cohen, 2019).

Russia, a former communist nation, and China, the largest communist nation in existence 
today, both have unique local electoral conditions, and also seek to expand their global position 
through influencing politics in other nations.

Developing Nations

Western democracies, China, and Russia are all characterized by established economies and 
long-standing political systems. Other nations, particularly those in the global south, are still 
working to establish their economies and political systems, which can lead to instability and 
opportunities for foreign influence. Many of these nations have a history of colonialism and 
control by Western democratic nations. When the colonizing nations left, the resulting power 
vacuum has resulted in some developing nations descending into authoritarianism, while others 
have attempted to implement democratic forms of governance, with mixed results. Issues of 
oversight and enforcement are prominent in developing nations and, as a result, the incentives 
for corruption can be high in many of these nations.
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Southeast Asia

India implemented a republican form of government post-colonialism, and it is now the 
largest democracy in the world. India uses a parliamentary system of government, and seven 
major parties compete for seats in the Lok Sabha, or lower legislative chamber, and the Rajya 
Sabha, or upper legislative chamber. Elections in India are expensive, and rules for donating 
and spending money in the political system are generally lax. Parties in India can receive 
donations from individuals or corporations, often in the form of “electoral bonds,” which 
individuals can purchase and deposit directly into a political party’s bank account. Parties 
are required to report how much money they receive, but the identities of donors are always 
kept confidential. This makes it effectively impossible to track political donations. In terms 
of spending, parties are able to spend as much as they wish, but individual candidates are 
capped on how much they can spend. In practice, the cap on candidate spending is easy to 
circumvent, and this rule appears to be rarely enforced. In addition to advertisements, parties 
and candidates spend a great deal of unaccounted money on alcohol and food, as well as 
outright cash payments, to attract voters (Ahmed & Ulmer, 2019). Overall, while India does 
attempt to regulate political finance, a lack effective oversight means that electoral spending 
is largely a free for all.

The 2019 election in India holds the distinction of being the most expensive election in 
history, with about $7 billion in total spending. The spending was largely driven by a large 
number of candidates – about 8,000 people ran for one of the 545 seats on the national legislature. 
Much of the spending resulted from candidates traveling and holding rallies, often giving food 
to attendees, and sometimes other gifts such as television sets and goats. However, many costs 
are also incurred as a result of the largely rural nature of the population, and the difficulties in 
establishing polling locations to allow voters to participate in difficult-to-access regions of the 
country (Chaudhary & Rodrigues, 2019). India has some ground to cover in terms of ensuring 
that campaign finance rules are enforced and applied fairly. However, on the whole, this nation 
does appear committed to continuing to develop democratic norms and institutions.

The Middle East and North Africa

In 2010, citizens of several Middle Eastern and North African nations participated in a series 
of popular uprisings collectively known as the Arab Spring. These protests were largely focused 
on overthrowing oppressive authoritarian regimes in favor of more democratic political 
arrangements, and some nations have made progress on this front. Egypt and Tunisia conducted 
parliamentary elections and experienced some short-term success with developing democratic 
institutions. Other nations, such as Libya and Yemen, were not able to turn the uprisings into 
meaningful change, and they have subsequently experienced instability and further unrest.

These developments illustrate the importance of incorporating political finance regulations 
as a foundation of establishing democratic governance. Without meaningful regulations to 
prevent shady financial practices, such as vote-buying or voter intimidation, the political system 
can become a tool for corrupt individuals to seize power. In Egypt, many rules were passed to 
regulate campaign finance, but mechanisms for enforcing those rules have largely failed. The 
fledgling bureaucracy has proven susceptible to bribery and other corrupt practices, and human 
rights organizations have raised serious questions about Egyptian standards for free and fair 
elections. In Tunisia, the post-revolution government established a system for public financing 
for political parties, but did not explicate how parties would qualify to receiving funding, how 
they could spend it, or other conditions to promote transparency (Ohman, 2013).
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Other nations in the Middle East have similar issues with creating and enforcing meaningful 
campaign finance regulations. Many Middle Eastern and North African nations conduct 
elections, but the governments that are formed often work at the behest of a powerful dictator 
or authoritarian figure. There is often little data on what types of regulations exist, and if they are 
enforced. This is problematic for the citizens in these nations, as it can make it difficult to fully 
ascertain the inner workings of the government. There is much work to be done in this region 
of the world in terms of promoting transparency in government, regardless of whether more 
democratic forms of government are ultimately adopted.

Sub-Saharan Africa

Sub-Saharan Africa is comprised of many nations, all with distinct experiences post-colonialism. 
Colonizing nations often drew borders in Africa with little attention to existing cultural and ethnic 
divisions, and many African nations subsequently dealt with civil war and civil strife. However, 
in recent years, more stability has come to the continent, along with economic development 
and movements for more democratic governance. However, issues with bureaucracy persist. The 
development of post-colonial governments in Africa was often done under the auspices of the 
former colonial nation, meaning that there may be a framework for democratic governance in 
place. However, enforcement of that framework remains largely elusive (Ohman, 2016).

On the whole, information about how money is spent in elections in sub-Saharan Africa 
is difficult to access or simply does not exist. While some nations, such as Ghana and Rwanda, 
have requirements that political parties submit reports about their fundraising and expenditures, 
in practice, there are no real consequences for parties that ignore these requirements. This, 
combined with cash- and barter-based economies, makes it almost impossible to track the flow 
of political money in this region (Ohman, 2016). This leaves the people living there susceptible 
to politicians and parties more concerned with promoting the interests of their investors rather 
than in those of their constituents.

Nigeria has been notable for the high cost of its elections, often among the most expensive in 
the world. This nation has the largest economy in Africa due to a large supply of petroleum but, 
because of corruption and mismanagement, high levels of poverty persist. There are currently 
two major parties in Nigeria that win most of the seats in the House of Representatives and 
Senate. A lack of enforcement of campaign finance laws and easy access to public resources once 
in office means that politics in Nigeria can be a lucrative business. Parties are rather loosely 
organized, and they often lack a meaningful ideology. Candidates spend a great deal of money 
on rallies for supporters, and vote-buying is a significant problem. Technically, candidates are 
limited in what they can spend on elections but, in practice, it is all but impossible to track 
spending, and candidates are largely free to raise and spend as they wish. Because elections are 
so expensive, candidates frequently self-finance their campaigns, creating a further dynamic 
where, effectively, only wealthy individuals are able to run for office and, once in office, those 
individuals use their position to increase their own wealth. This raises concerns about the quality 
of democracy in Nigeria, and highlights the need for meaningful enforcement of campaign 
finance laws (Olorunmola, 2016).

South Africa is often cited as an example of democratization in Africa. From 1948 to 
1991, the government in South Africa was characterized by Apartheid, or institutional racial 
discrimination that gave white citizens all of the power while black citizens were denied political 
rights. The first democratic elections in South Africa were conducted in 1994, and great efforts 
have been made there to develop democratic institutions. However, recent campaign finance 
scandals have demonstrated that there is more to be done, particularly in terms of promoting 
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transparency about where political money is coming from. South Africa has historically had 
generally lax campaign finance laws, with no provisions barring donations from foreign or 
corporate entities, and no rules requiring parties or candidates to disclose how much they have 
raised, or how they spend those funds (Ohman, 2016). After a major scandal, largely involving 
bribes and selling administrative positions resulted in the ouster of President Jacob Zuma in 
2018, the government has taken some action to tackle corruption in the political system (Alence 
& Pitcher, 2019). In January 2019, President Cyril Ramaphosa signed a bill implementing rules 
for increased disclosure, limits on the types of donations parties and candidates can receive, and 
the implementation of a commission to enforce regulations (South Africa Government News 
Agency, 2019). Time will tell if these regulations will be effective in promoting accountability 
in South Africa’s electoral system.

Latin America

Nations in Latin America have largely implemented democratic forms of government post-
decolonization. However, in some instances, they face similar issues with enforcement as do 
nations in the Middle East and Africa. Several Latin American nations have also been plagued 
with campaign finance scandals, undermining their ability to conduct free and fair elections. 
Overall, nations in Latin America struggle with the role of outside and undisclosed money in 
their political systems.

Brazil was rocked by the Petrolão scandal in 2014. In this scandal, executive members of 
Petrobras, Brazil’s semi-public oil conglomerate, spent about $2.7 billion on bribes to public 
officials to ensure that Petrobras would receive government contracts (Casas-Zamora, 2016). 
Brazil has subsequently tried to reign in the power of corporate donations in their political 
system. In the 2014 election, 76% of all political donations received were from corporations 
(Douglas, 2015). This prompted the nation to ban corporate donations in 2015 and to attempt to 
implement a more expansive public financing system. While, ideally, this will reign in campaign 
spending, elections in Brazil remain among the most expensive in the world. Only time will tell 
if these changes will produce positive effects (Pearson & Trevisani, 2017).

In Mexico, elections are meant to be publicly funded, with strict regulations on both how 
candidates and parties raise money, and how that money can be spent. Records from the 2018 
election show that no voters donated money to campaigns, and very few in-kind donations 
were received by any of the presidential candidates. However, enforcement of campaign finance 
rules is difficult, and it is easy for outside entities and individuals to make clandestine donations, 
or to act of their own accord in raising support for a chosen candidate. This means that there is 
no way to know how much is really being spent in Mexican elections and where that money is 
coming from (Murray & Eschenbacher, 2018).

The development of democracy in post-colonial nations has been uneven and often produced 
mixed results. While these nations seem, at least on the surface, committed to democratic 
governance, they often lack the bureaucracy necessary to hold elected official accountable. 
Continued efforts to limit corrupt influences on their political finance system will hopefully 
result in more accountable governments and more robust representation for the people.

Are Regulations Effective?

The central goal of campaign finance regulation, particularly in democracies, is limiting corrup-
tion. A government perceived as serving the interests of the wealthy few, rather than the people 
as a whole, can suffer from a lack of popular legitimacy over time. This raises questions about 
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the effectiveness of different campaign finance regulatory regimes on perceptions of corruption 
in governments around the world. In other words, do campaign finance regulations work? In 
short, the answer is murky at best.

Table 13.1 shows the ten least corrupt nations according to the Corruption Perceptions 
Index (CPI). The majority of these nations feature no regulations on either contributions or 
spending, and have public financing for elections. However, the two nations who do not fit 
this mold, New Zealand and Finland, both have different regulatory regimes. New Zealand 
does not limit contributions, but does limit spending, while Finland limits contributions but 
not spending. Furthermore, two nations, Switzerland and Singapore, have no regulations on 
either contributions or spending, and they also do not have public financing for parties or cam-
paigns. Denmark, Sweden, Norway, Netherlands, Luxembourg, and Germany all have no regula-
tions on contributions or spending, and also have public financing, which suggests perhaps that 
these components can be an effective way to combat public sector corruption (Transparency 
International, 2019).

The picture gets more complicated when looking at some of the more corrupt nations in the 
world. The ten nations in Table 13.2 received lower scores on the CPI, indicating higher levels 
of corruption. Five of these nations – Yemen, Equatorial Guinea, Venezuela, the Democratic 
Republic of the Congo, and Turkmenistan – feature no regulations on contributions or spend-
ing and have public financing (Transparency International, 2019). This is the same general regu-
latory scheme featured in the majority of the least corrupt nations. Taken together, this data 
suggests that a combination of no regulations on contributions or spending along and public 
financing for political parties or campaigns may be necessary, but are clearly not sufficient to 
reduce corruption in government. Other factors, such as development and political culture are 
likely also required for fostering responsible and responsive governance.

Emerging Issues in Campaign Finance Regulation

In the internet era, social media has become an important tool for campaigns to connect with 
voters. Social media is an accessible and relatively inexpensive way of reaching large numbers of 
voters quickly, and it allows voters to obtain information about candidates easily, helping them 
to make a more informed choice on election day. While there are many benefits to social media, 
misuse and abuse of those platforms is inevitable. Social media platforms do not have the same 

Table 13.1  Least Corrupt Nations and Political Financing Regulations

Nation CPI Score Regulatory Regime Public Financing

New Zealand 87 No limits on contributions, limits on spending Yes
Denmark 87 No limits on contributions, no limits on spending Yes
Finland 86 Limits on contributions, no limits on spending No
Switzerland 85 No limits on contributions, no limits on spending No
Singapore 85 No limits on contributions, no limits on spending No
Sweden 85 No limits on contributions, no limits on spending Yes
Norway 84 No limits on contributions, no limits on spending Yes
Netherlands 82 No limits on contributions, no limits on spending Yes
Luxembourg 80 No limits on contributions, no limits on spending Yes
Germany 80 No limits on contributions, no limits on spending Yes

Source: Corruption perceptions index annual report (2019). Transparency International, licensed under 
CC-BY-ND 4.0.
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standards for accurate reporting as more traditional forms of media, creating an environment 
where misinformation is easily spread. There is also little external oversight of social media, 
allowing for a proliferation of fake accounts that work to influence voters.

Two interconnected controversies have emerged related to the use of social media to 
influence politics. First, nations around the world have been working to influence elections and 
public opinion in other nations. The most notable example of this was Russian interference in 
the 2016 presidential election in the United States, though this is hardly an isolated example. 
According to the Oxford Internet Institute (2019), over 70 nations have used computational 
propaganda to attempt to manipulate public opinion, and seven nations, including China, Iran, 
and Russia, have initiated foreign influence operations online.

Second, Facebook and Twitter are the platforms most commonly used for computational 
propaganda. These companies are well aware of how their platforms can be used to spread 
misinformation, but have come to different conclusions about their role in addressing this issue. 
Facebook has taken the stance that they are a neutral platform, and it is not their responsibility 
to police content, which could stifle free speech. In 2019, candidates for the 2020 presidential 
election in the United States spent tens of millions of dollars on advertisements on Facebook, 
some featuring blatantly false information and doctored videos (Halpern, 2019). Twitter, on the 
other hand, has banned all advertisements that mention a specific candidate, election, or piece 
of legislation in an attempt to halt the spread of propaganda and misinformation on their site 
(Scola, 2019). Twitter still allows for advertisements related to political issues, but these adver-
tisements cannot call for a particular outcome, nor will the platform allow pinpoint geographic 
targeting of the ads for an area narrower than a state.

Social media has the potential to be a powerful tool for increasing global democracy. It also 
has the potential to be a powerful tool for bad actors who seek to interfere with democracy and 
manipulate public opinion for their own ends. It will be up to governments, candidates, and 
ultimately voters around the world to reconcile these competing prospective outcomes.

Conclusion

Money is an essential part of electoral politics. Every nation that conducts elections must estab-
lish rules for how money can be raised and spent by both parties and candidates in order to 

Table 13.2  Most Corrupt Nations and Political Financing Regulations

Nation CPI Score Regulatory Regime Public Financing

Yemen 15 No limits on contributions, no limits on spending Yes
Afghanistan 16 Limits on contributions, limits on spending No
Sudan 16 No limits on contributions, limits on spending No
Equatorial Guinea 16 No limits on contributions, no limits on spending Yes
Venezuela 16 No limits on contributions, no limits on spending Yes
Guinea Bissau 18 No limits on contributions, no limits on spending No
Libya 18 Limits on contributions, limits on spending Yes
Democratic Republic 

of the Congo
18 No limits on contributions, no limits on spending Yes

Haiti 18 Limits on contributions, limits on spending Yes
Turkmenistan 19 No limits on contributions, no limits on spending Yes

Source: Corruption perceptions index annual report (2019). Transparency International, licensed under 
CC-BY-ND 4.0.
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promote the spread of ideas, while ensuring that the ultimate role of government remains to 
advance the interests of the people. Nations around the world have developed unique ways of 
regulating electoral spending. No regulatory system is perfect, and all governments committed 
to democracy must continue to work to limit the negative influences of political money, while 
also working to encourage the spread of ideas and information.
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Introduction

The interest in the issue of political finance is a relatively recent phenomenon, and its 
importance has increased in the last few years. Indeed, over the past two decades, there has been 
growing interest in political finance and this period has seen the introduction of political finance 
regulation in many countries around the world. Nowadays, almost every country regulates this 
area, although the scope and nature of that regulation differs from country to country.

Money is a necessary component of electoral processes and, more generally, of democratic 
processes. Money is indeed critical to political parties to shape public debate about policy 
options, to promote new ideas, and to challenge existing power. Moreover, it constitutes a means 
for citizens to show their support of candidates or political parties through pecuniary or in-kind 
contributions. Money is also needed by electoral contestants to run effective campaigns and to 
reach out to voters. However, it can also contribute to an uneven political playing field, skewing 
the competition in favor of wealthy candidates and political parties.

Often described as “the mother’s milk of politics” (Jesse Unruh, 1922–1987, US politician 
and State Treasurer of California), money undoubtedly has an impact on the conduct and quality 
of electoral processes. Therefore, the regulation of political finance is essential to guarantee 
independence of both parties and electoral contestants from the influence of generous donors, 
to ensure the opportunity for all parties and candidates to compete with equal opportunity, and 
to provide for transparency in political life.

A variety of political finance systems exist around the world, ranging from loose or vague sets of 
regulations to tightly regulated legal frameworks, and none of the existing systems is intended to be 
applied “off-the-shelf” to other countries. Indeed, each country has its own political finance regula-
tion, which reflects the very specific nature of the electoral system, of the institutional regime, and 
of the combination of political, historical, economic, and societal factors. Throughout the world, the 
adoption of political finance regulations aims to reduce risks for corruption,1 to level the playing 
field, to enhance citizen trust towards the political class and confidence in the democratic process, 
to increase transparency in the sources of funding, and to hold electoral and political stakeholders 
accountable. Developing a system of political finance transparency and accountability requires time 
and patience, and it is built on three main principles – i.e., equality, transparency, and accountability – 
that constitute the core pillars upon which the whole political finance architecture rests.
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In the context of political finance regulation, the term equality encompasses all regulations 
that aim to level the playing field in order to create conditions for all electoral contestants to 
run in elections with the same opportunities and under equal conditions. This set of regulations 
aims to ensure that the free choice of voters is not undermined by disproportionate expenditure 
on behalf of any candidate or political party. In order to foster transparency, electoral actors 
and political parties need to provide relevant institutions with financial reports containing and 
showing all income and expenditures pertaining to election campaigns and routine activities. 
The latter needs, in turn, to disclose to the public the use and the disbursement of these funds. 
To ensure the transparency of the whole political finance architecture, this principle also implies 
the need for openness of the oversight body that must make public the results of its oversight. 
Accountability means that all stakeholders (electoral actors, political parties, and oversight bod-
ies) can be held responsible for the decisions that they make and for the infractions that occur 
relating to political finance regulations. The enforcement and implementation of existing rules 
by an oversight body, which is given the power and the mandate to investigate infringements 
and impose sanctions free from political pressure, are of the utmost importance.

What Is Political Finance?

In many parts of the world, political parties play a crucial part in election campaigns, and it is thus 
difficult to draw a distinct line between the costs incurred for campaign purposes by political parties 
and their routine expenses. Political finance is a broad term that covers both campaign finance and 
political party finance and encompasses all rules related to the use of funds for legitimate, irregular, 
or illicit political activities, including the use of state resources for political purposes and election 
campaigns. Political finance includes not only campaign expenses, but also costs related to a political 
party’s day-to-day activities and regular functions. In this context, campaign finance is understood as 
all monetary and in-kind contributions and expenditures collected and incurred by candidates, their 
political parties, or their supporters for election purposes, while political party finance is defined as all 
monetary and in-kind transactions made by political parties in their routine activities.

To understand political finance, it is of the utmost importance to figure out the chronological 
imbrication of the four main political finance components – i.e., sources of funding, expendi-
ture limits, reporting and disclosure requirements, and enforcement. To do so, one has to answer 
the following questions:

·· Where does the money come from? Sources of financing;
·· What is the money spent on? Campaign expenditures and routine party activities;
·· Is the money collected and disbursed reported on and disclosed? Reporting and disclosure;
·· Is there a supervision mechanism, coupled with a sanctioning system, in cases of 

infringements upon political finance regulations? Oversight and sanctions.

Why Does Political Finance Matter?

According to Article 25 of the International Covenant on Civil and Political Rights (ICCPR) 
adopted in 1966:

every citizen shall have the right and the opportunity…to take part in the conduct of 
public affairs…to vote and to be elected at genuine periodic elections which shall be 
by universal and equal suffrage [and]…to have access, on general terms of equality, to 
public service in his country.

(ICCPR, Article 25)
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There are very few international standards when it comes to political finance. The main international 
instruments relevant for assessing political finance are Paragraph 19 of the United Nations Human 
Rights Committee, General Comment No. 25 to Article 25 of the International Covenant on 
Civil and Political Rights (ICCPR)2 and article 7-3 of the United Nations Convention against 
Corruption (UNCAC) 2005,3 which calls for reasonable limitations on campaign expenditures 
and for transparency in the funding of election campaigns and political parties.

The variety of legal frameworks and the frequency with which new laws concerning political 
finance are altered, amended, or enacted show the degree of the sensitivity of existing systems of reg-
ulations. The relationship between money and politics is very often tackled from the negative per-
spective of corruption, be it the improper influence of money on the democratic process as a whole, 
or the illegitimate personal enrichment of politicians or policy capture by narrow private interests, 
leading to an even deeper erosion of public trust in governments. Indeed, almost all countries have 
issues with money in politics, and they have used different regulations to increase transparency and 
counteract problems in political finance. There are frequent corruption scandals in various countries 
around the world that constitute reminders that difficulties endure and that continued debate and 
reform are needed. Indeed, these political-judicial affairs are the signal that existing political regula-
tions are not working properly, either because they are inadequate or because they are not enforced.

One of the most famous corruption scandals occurred in 1972–1974 and relates to the story 
of the break-in of the Democratic National Committee (DNC) Headquarters at the Watergate 
office in DC in order to bug the place and the subsequent and unsuccessful attempts of the 
Nixon administration to cover up this crime. The investigation revealed the existence of a slush 
fund used by the Nixon re-election campaign committee and led to the resignation of Richard 
Nixon. As a result, the Federal Election Commission was created in 1974 in order to regulate 
the relation between money and politics.

A more recent corruption scandal occurred in the 2000s and 2010s in Spain. The ongoing 
“Gürtel Case” involves hundreds of businessmen and politicians from the People’s Party “Partido 
Popular.” This scandal involves accusations and suspicions of bribery, money-laundering, and tax-eva-
sion actions that all relate to illicit political party funding, kickbacks, and the awarding of contracts by 
local and regional governments. Estimates of public money loss amount to some EUR 120 million.

How to Define Political Finance

In recent decades, there has been a general trend toward more political finance rules in an 
attempt to further regulate the relationship between money and politics. The rapidity with 
which legal changes relating to political finance occur in various countries and the complexity 
of enforcement mechanisms makes it difficult to keep track of changes.

Throughout the world, the adoption of political finance regulations aims to enhance equality 
between electoral contestants, to increase transparency in the sources of funding, and to hold 
electoral and political stakeholders accountable. These three main principles – i.e., equality, 
transparency, and accountability – constitute the core pillars of the whole political finance 
architecture to which are associated the main building blocks of any political finance system 
that consists of rules on funding sources, expenditures, transparency, oversight, and sanctions.

Equality

Generally, equality is associated with regulations pertaining to the funding sources, both the 
allocation of public funding and limitations or prohibitions on private funding, and to campaign 
expenditure limitations and/or prohibitions.



Political Finance 

163

Throughout the world, there are two distinct sources of financing, which both allow for 
direct and in-kind contributions: Funding that can be allocated by the state, and/or funds 
given by individual or legal entities. Both types of funding present upsides and downsides. 
Public financing is often seen as a means to prevent corruption, to promote political pluralism, 
and to avoid undue reliance on private donors. Private funding of electoral actors through 
contributions is commonly seen as a form of political participation and a sign of the parties’ 
social anchorage. However, excessive reliance on either type of funding could be detrimental. 
Indeed, excessive amounts of state funds could lead to the weakening of the linkage between 
political and electoral actors4 and their respective electorates, while excessive dependence on 
private donations may bring about the capture of electoral and political processes by private 
interests. Public funding could also strengthen the position of governing political parties by 
entrenching their power.

Equality concerns two main types of regulation: Sources of financing and expenditure rules. 
These regulations aim to create conditions of equality between electoral and political actors by 
trying to level the playing field.

Sources of Financing

The allocation of public funding is one of the most common forms of political finance regula-
tion around the world.5 The main rationale behind the adoption of such a rule is to limit the 
influence of private (and interest) money on the course and outcomes of electoral processes. 
Most regional instruments have provisions underlying the importance of public funding as a 
means to put all electoral and political actors on an equal footing. Thus, the Council of Europe 
Committee of Ministers have stated that “The state should provide support to political parties” 
(Recommendation 2003/4, Art. 1). Similarly, the 2011 OSCE/ODIHR Human Dimension 
Seminar on the Role of Political Parties in the Political Process recommends that states con-
sider the “importance of public financing in creating a level playing field for political parties.”6

Public financing is not a right of political parties and electoral contestants, but rather an 
advantage offered to them, and it can be given directly to political parties in the form of annual 
subsidies in order to help them finance their political activity and/or can take the form of 
campaign subsidies. In most countries, the legislation sets out eligibility and allocation criteria in 
order to determine the quantity of public subsidies to be distributed. Those criteria are generally 
based on both the number of seats obtained and the percentage of votes cast, thus allowing 
non-parliamentary parties to be eligible for public funds if they demonstrate a minimum level 
of support. Public funding can also take the form of subsidies allocated to political parties and 
candidates before or after the holding of elections through the reimbursement of expenses 
deemed electoral by the political finance oversight body.

It is of the utmost importance that conditions to access public funding are unbiased, 
reasonably inclusive, and not unduly restrictive of the freedom of political parties to act and 
campaign. On the other hand, certain conditions have to be attached to the provision of such 
funding. Therefore, funding should not be provided unless electoral actors have provided the 
required financial reports and cooperated with responsible requests from the oversight bodies. 
In addition to direct funding, public financing may also take the form of indirect support, such 
as allocation of free media time, free use of billboards in order to display electoral materials, free 
use of public meeting halls for the purposes of campaign activities, and tax relief.

The existence of political finance regulations can also, in certain cases, be inclusive. The 
adoption of political finance regulations containing gendered provisions can help reduce the 
gender gap by ensuring the opportunity for all candidates to compete on equal footing. In order 
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to address gender imbalance in the electoral field and the political decision-making process, as 
well as to contribute to the political empowerment of women, some countries have introduced 
gender quotas for public elections.7 However, gender quotas have an actual and effective effect 
only if they are tied – directly or indirectly – to the allocation of public funding. According to 
International IDEA’s political finance database, 27 out of the 180 countries surveyed (15%) have 
adopted reforms that directly target gender equality8 by tying public funding to gender equality.9

The first approach is to create financial incentives for political parties that endorse a 
certain percentage of each gender on their lists. The second approach is to financially sanction 
political parties that do not comply with gender equality requirements (reducing, denying, or 
withholding a certain share of public funds). The third approach is to earmark funds for gender 
equality initiatives such as women’s wings by political parties or for political parties’ internal 
activities aimed at enhancing the participation of women and the training of women candidates.

However, public financing should not be the only source of income for political actors 
in order to avoid creating conditions for over-dependency on state support. The Council of 
Europe, in its recommendation Rec(2003)4,10 clearly advises that:

State support should be limited to reasonable contributions and that…states should 
ensure that any support from the state and/or citizens does not interfere with the 
independence of political parties [to avoid]…weakening of links between parties and 
their electorate.

(CoE, Rec 1516(2001))11

All individuals have the right to freely express their support of a political party or a chosen 
candidate through financial and in-kind contributions. Private financing generally takes the 
form of membership fees, contributions from individuals or legal entities, self-funding, loans, 
or proceeds from party commercial activities. To ensure consistent legislation, loans taken out, 
and membership fees received by political parties for the purpose of election campaigning 
should be subject to the same restrictions and reporting requirements as donations. In order to 
curtail the potentially corruptive effects of private funding, relevant legislation can regulate the 
income flow through quantitative limitations (which cap the monetary and in-kind amounts 
of campaign-related contributions) or qualitative limitations (which restrict the sources of 
contributions).

Qualitative limitations aim to restrict the sources of contributions – i.e., foreign persons, 
donations from corporations with governmental contracts, donations from companies and 
trade unions, and anonymous donations. As stated by the Venice Commission and OSCE/
ODIHR (2011):

the banning of corporate donations exists in a number of models: France, Poland, 
Bulgaria, inter alia…When combined with significant state financing of political par-
ties, the model aims to decrease the pressure exerted by big business on the political 
process. It is a legitimate choice for a country to make. However, it should be borne in 
mind that corporate bans may be circumvented in a number of ways, through chan-
nelling of corporate money through individual donations (employees of a company, 
for instance); donating to party-related NGOs (foundations) etc. Also, if there is no 
adequate level of state subsidies for the political parties, the banning of corporate fund-
ing coupled with strict disclosure provisions may create difficulties for the political 
parties to fundraise.

(Venice Commission and OSCE/ODIHR, 2011)
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The prohibition of foreign and anonymous contributions is the most common form of donation 
bans, consistent with international standards. Indeed, 61% and 49% of countries have banned 
foreign donations and corporate money, respectively.12

Quantitative limitations, which cap the monetary amounts of campaign-related contributions 
that people can make to a candidate or a political party, aim to minimize the possibility of 
corruption and the purchasing of political influence. Indeed, reasonable limits on the total 
amount of contributions may be imposed, so that there is not distortion in the political process 
in favor of wealthy interest and that corruption or purchasing of political influence is made 
impossible. Donation limits are in place in 55% of countries surveyed by the International IDEA 
political finance database.13

Expenditure Regulations

One common form of political finance regulations is the restriction of the total amount that 
electoral actors can spend in relation to election campaigns or prohibition or limitation of 
certain types of expenditure. The rationale behind a ceiling on expenditures is to constrain the 
growth of campaign expenses and to level the playing field by ensuring that electoral contest-
ants with more financial means are not unfairly advantaged. The Guidelines on Political Party 
Regulation state that:

it is reasonable for a state to determine a maximum spending limit for parties in elections 
in order to achieve the legitimate aim of securing equality between candidates…
The maximum spending limit usually consists in an absolute sum or a relative sum 
determined by factors such as the voting population in a particular constituency and 
the costs for campaign materials and services.

(OSCE/ODIHR & Venice Commission Guidelines 
on Political Party Regulation, para. 196, p. 76)

Indeed, there are different ways to calculate spending limits. The limit can consist of an absolute 
sum per constituency (UK), a flat fee (Afghanistan, Austria, Cyprus, Jamaica, Myanmar, Tonga), a 
calculation based on the minimum wage applicable in a given country (Armenia, Portugal), or a 
fixed number based on the number of inhabitants (France, Italy, Spain) or voters (BiH, Lebanon, 
Tunisia) in the constituency. Whatever methodology adopted, it is important that the spending 
limit be revised on a regular basis to take into account conjectural factors, such as the cost of liv-
ing. Whatever approach is taken, it is important that the actual expenditure limit is a reasonable 
one, so that candidates and political parties can effectively campaign and reach out to voters.14

Moreover, there should be clarity about whether in-kind spending counts against the spend-
ing limit and whose expenditures are limited. Many countries have recently seen an increase in 
campaigning by interest groups and individuals who are not associated with political parties or 
candidates – so-called third parties or non-party campaigners. Because of the potential impact 
of such a campaign on the electoral process as a whole, their spending should also be regulated. 
For both issues could be used to circumvent existing regulations.

Campaign expenditure ceilings are relevant and enforceable only if certain conditions are 
met. In particular, it is necessary for a clear definition of what electoral expenditures are and for 
a clearly defined period that is reasonable in order to inform political actors of both types of 
expenditure that must be reported in the financial reports and the timeframe.

Electoral expenditures encompass both monetary and in-kind expenditures that are incurred 
by electoral contestants to attract votes. Therefore, unlawful practices, such as vote buying or 
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the misuse of administrative resources (when estimated or evaluated), shall also be reported in 
financial reports and counted against the spending limit.

The campaign period is the span of time during which electoral contestants can campaign 
and incur expenses to get elector votes and must abide by regulations governing campaign 
expenditures. It has to be differentiated from the pre-election campaign period and the 
candidate nomination process. Indeed, parties, candidates, or even third-parties might attempt 
to circumvent political finance requirements by conducting campaign activities during the pre-
campaign period.

In parallel to setting limits on campaign expenditures, certain countries have also adopted 
regulations aimed at strictly regulating or even forbidding certain types of expenditure. The 
most common restriction focuses paid political advertising and vote buying. The reason to 
ban or strongly regulate paid political advertising is to ensure a level playing field by avoiding 
the domination of public debate and electoral campaigns by wealthy and private actors. In a 
significant number of countries, paid political advertising is statutorily forbidden (Brazil, Chile, 
Denmark, France, Ireland, Mexico, Norway, Portugal, Switzerland, the UK). To counterbalance 
the constraint put on their freedom to campaign, electoral contestants are usually granted free or 
subsidized airtime, generally on public service broadcasters, to present their programs (Ethiopia, 
Burundi, Côte d’Ivoire, Niger, Tunisia, Argentina, Brazil, Colombia, Mexico, Peru). Other 
countries – such as Australia, Canada, or South Africa – do not have a blanket ban, but rather 
restrictions regarding the use, content, and amount of political advertising (either the amount of 
money spent on political advertising or the number of advertisements).

As regards the issue of paid political advertising, different views and approaches have emerged 
in the past years. The US Supreme Court has, little by little, deregulated the whole campaign 
finance system by issuing a series of decisions15 striking down many of the main regulations 
on the grounds of the First Amendment enshrining the principle of freedom of speech. Since 
its first ruling in 1976 stating that limits on campaign expenditures were unconstitutional 
on the grounds that they limited speech, the Supreme Court has constantly and consistently 
reaffirmed the prevalence of the 1st Amendment. The court struck down the longstanding ban 
on corporate campaign expenditures and the aggregate limit on the amount individuals may 
contribute in total to political parties and federal candidates, respectively in 2010 and 2014. On 
the other hand, the European Court of Human Rights, has ruled, on several occasions, that a ban 
on paid political advertising constituted a breach of freedom of expression under Article 1016 of 
the European Convention of Human Rights and that it may violate the freedom of expression 
of small political parties, since they receive minimal coverage in the edited media and thus paid 
advertising may be the only way to obtain coverage of any recently changed position. In a ruling 
issued in 2013, the ECtHR ruled that a ban on political advertising constitutes a permissible 
attempt to “protect the democratic process from distortion by powerful financial groups with 
advantageous access to influential media.”17

The issue of the use and misuse/abuse of administrative resources has gained growing 
attention from the international community in the last few years.18 As commonly understood, 
“the abuse of administrative resources” is the ability of candidates to use their official positions 
or connections to governmental institutions to influence the outcome of elections. While the 
use of administrative resources is not an issue, as long as the same resources are provided to 
all political and electoral forces engaged in an electoral process and as long as this equality of 
opportunity is not undermined by the monopolizing of such means by the governing parties 
for campaign purposes, it becomes problematic when such public resources are misused by 
incumbent candidates or their supporters during electoral campaigns in order to get votes and 
to get reelected.
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The misuse of administrative resources during electoral processes can threaten some of the 
basic requirements of credible and transparent elections – i.e., equality of opportunity between 
electoral contestants, campaign transparency, and freedom of expression of opposition parties 
and candidates. The vigilance and monitoring by civil society and the media are also a good 
means to prevent the misuse of administrative resources that represents one of the most crucial 
and recurrent challenges as regards campaign finance regulation enforcement.

Transparency

Transparency relates to two main types of regulation: Reporting requirements and disclosure 
obligations. Those regulations, when existing, aim to create obligations for political and 
electoral actors to submit and disclose information about received contributions and incurred 
expenditures in a timely fashion. It is then critical that the political finance system provides 
requirements for clear and timely reporting and disclosure.

Reporting Requirements

Reporting requirements aim to enhance the accountability of political actors, third-parties 
included, and the legality of sources of income and expenditures. First, reporting entities must 
be clear about the type of required information and recordkeeping. Timely and transparent 
reporting is an important element for effective institutional oversight, ensuring that electoral and 
political actors comply with political finance regulations and establishing public confidence. To 
achieve these goals, it is of the utmost importance that reports be timely, detailed and exhaustive, 
comprehensible, and lodged with the relevant oversight body. However, it is important to avoid 
regulations that could place undue reporting and financial burdens on parties, candidates, and 
oversight bodies. This is the reason that some countries (such as Canada, the United States, and 
Australia) use thresholds under which resources and expenditures do not have to be reported.

The frequency and content of reporting varies across the globe. According to International 
IDEA’s political finance database, 77% of surveyed countries have regulations in place that oblige 
political parties to report regularly on their finances; 59 % of the countries require political 
parties to report on their finances in relation to election campaigns; and 66% of countries 
mandate that candidates report on their campaign finances.19 Depending on the applicable 
legislation, parties and candidates can be required to report on their assets and liabilities at the 
start of the campaign, to report regularly on their income and expenditure throughout the 
campaign, and to submit a final financial report to the oversight body after the elections. In any 
case, the deadline to submit such final financial reports should be precisely defined in the law 
and should not be either so short that the relevant information cannot be gathered or so long 
that it impedes thorough and expedient auditing by an oversight body and, where necessary, 
further investigations or proportional and timely sanctions.

Both types of report – i.e., political party annual financial reports and electoral contestant 
campaign accounts – should not only clearly distinguish between contributions and expenditures 
but also contain itemizations of all contributions and expenditures into standardized categories. 
The existence of standardized formats for all reports should be accompanied by the obligation to 
provide the date and amount of each transaction, as well as all supporting documents. Depending 
on the applicable legislation, reports have to be submitted in hard or soft copies. Some states 
have developed online electronic political finance platforms through which all reports have to be 
submitted in searchable and downloadable formats (e.g., Canada, Estonia, and the United States). 
As regards income, these documents pertain to donations (all data establishing the identity of 
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the donor), membership fees, loans and credits (all data establishing the identity of the lender, 
the line and amount of credit, and the interest rate), and copies of checks received from donors. 
With regard to expenses, supporting documents are bank statements establishing all financial 
transactions for the whole campaign period and invoices for all expenditures with the relevant 
documentation (samples of electoral materials, copies of advertising spots, etc.).20 Furthermore, 
in order to comply with accounting requirements, the candidate or party’s financial report 
might be audited by an independent auditor or a chartered accountant before being submitted 
to the oversight body.

In many countries, regardless of the kind of elections they are standing for, political parties 
and candidates must open a separate bank account with an authorized institution and appoint a 
financial agent who is responsible for all financial matters, such as collecting contributions, paying 
expenditures through a specific bank account, and keeping an accurate and detailed account of 
all transactions made for electoral purposes. This measure aims at easing the supervisory task 
of the oversight body and at enhancing the transparency and comprehensiveness of financial 
transactions reported in the financial report.

Disclosure Obligations

Justice Brandeis once stated, “Sunlight is said to be the best of disinfectants” (Louis Brandeis, 
1856–1941, American lawyer and associate justice on the Supreme Court of the United States). 
Indeed, disclosure of information related to the financing of both political parties and electoral 
campaigns is essential to enhance the transparency of the whole political finance system. In 
order to achieve this goal, the legal framework should clearly define:

·· What has to be disclosed (electoral contestants’ reports, along with the decisions of the 
oversight body);

·· When it has to be disclosed;
·· How it must be disclosed (on the internet, in media outlets);
·· Who has to disclose it (political parties, candidates, or both);
·· To whom electoral contestants and third-parties must disclose (to the oversight body and/

or to the public).

In 60% of the countries surveyed in the International IDEA’s political finance data-
base, political parties/candidates have to disclose information contained in their reports 
(Question 57 of International IDEA’s political finance database). However, the need for 
privacy could ponder the need for transparency in the field of political finance. Therefore, 
transparency has to be balanced with the donor’s wish (or necessity) to preserve the privacy 
of his/her political preferences. Indeed, contributions to political parties and candidates 
are a form of political support, and the disclosure of donor identities might be seen as an 
indirect way to declare political view(s). Some countries do not make the identity of donors 
public due to concerns about privacy violations. In others, however, disclosure of donor 
identity is required either completely or above a certain threshold. For instance, in Canada, 
candidates have to give the full name and address of contributors who have donated a total 
amount of funds and goods or services greater than CAD200. In the US, reports submitted 
by official committees of candidates for federal office, party committees, PACs, and super 
PACs contain a list of all donors who donate more than USD 200, along with their address, 
employer, and job title. All information is then made public on the websites of the respec-
tive oversight bodies.
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Accountability

Accountability pertains to regulations on oversight mechanisms and sanctioning systems. 
Indeed, in order to hold electoral actors responsible for the decisions that they make and for 
the infractions that occur, political finance regulations must be implemented and enforced by 
an oversight body given the power and the mandate to investigate infringements and impose 
sanctions, free from political pressure.

Oversight Mechanism

Strong and effective enforcement mechanisms in political finance regulation allows for the 
transparency and accountability of the whole regulatory system. The mandate and the auton-
omy of the institutions in charge of supervising political finance regulations have a clear and 
direct impact on the effectiveness of the executed control.

Indeed, monitoring can be undertaken by a variety of different bodies, including the 
Election Management Body (EMB), a competent supervisory body, or a state financial body. 
The independence of any control body is so important that effective measures should be taken 
to ensure the body’s independence from political pressure and commitment to impartiality – 
meaning that there should not be any budgetary pressure affecting the way that it carries out its 
activities or any party intervention as regards the appointment of its staff.

Whichever body is tasked to monitor political finance, it is important that the legislation lays 
out certain rules regarding the appointment process, as well as the scope, mandate, and nature of 
its investigative and sanctioning powers.

Sanctions

In order to support political finance regulation, an arsenal of sanctions of varying degrees of 
severity must be set up in order to enable the enforcing body to apply, in each specific case, 
a sanction that is proportionate to the nature of the violation. Sanctions are the main tools at 
the disposal of the oversight body to effectively enforce campaign finance regulations. Indeed, 
the best conceived system is of little value, unless it is implemented and enforced effectively. As 
underlined by the Council of Europe:

Any irregularity in the financing of an electoral campaign shall entail, for the party 
or candidate at fault, sanctions proportionate to the severity of the offence that may 
consist of the loss or the total or partial reimbursement of the public contribution, the 
payment of a fine or another financial sanction or the annulment of the election.21

Sanctions must at all times be objective, enforceable, effective, and proportionate to their specific 
purpose. Sanctions for specific offences have to be stipulated by law and respectful of the rule 
of law. A balance is to be struck between insufficient penalties of deterrence and excessively 
harsh sanctions. The gravity and recurrence of the violation should be taken into account when 
determining the sanction.

When sanctions are imposed, the party or candidate in question should have recourse 
to a fair hearing by an impartial tribunal. While regulatory authorities can determine sanc-
tions, there should be the opportunity for a party to request that the final decision regard-
ing sanctions should be made by the appropriate judicial body, in accordance with judicial 
principles. In any case, the principles of effective remedy and due process must be strictly 
respected.
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Main Challenges

Lack/Absence of Enforcement

The core pillar upon which the whole political finance architecture lies is political finance 
enforcement or, put differently, the act of giving force to and executing political finance 
regulations. An ideal enforcement system should include not only the existence of a political 
finance oversight body, but also the existence of attributes allowing it to conduct and its supervision 
tasks – namely, investigation, prosecution, adjudication, and sanctions or the possibility to turn to 
law enforcement agencies. Such a system also depends on the cooperation of main institutional 
and non-institutional stakeholders, and it relies on the monitoring mechanisms provided by 
financial agents, auditors, banking institutions, civil society organizations, and the media. That 
is the reason it is critical that the purpose and consequences of political finance legislation be 
clearly set out in order to tailor the political finance components to the very unique electoral 
and political system of any given country.

Political finance regulation is best viewed as a comprehensive system consisting of component 
units. Therefore, it is difficult to enforce political finance regulation when laws contain loopholes 
as regards certain component units; when laws are too complex, burdensome, vague, or 
unrealistic to be implemented; or when oversight bodies are insufficiently resourced to carry out 
their duties. Therefore, it is of the utmost importance to define in the law key concepts. These 
include formal requirements (procedures related to bank accounts, financial agent nomination, 
etc.), electoral expenditures, the length of electoral campaign periods, permissible sources of 
financing (monetary and in-kind), calculations of spending limits, and reporting and disclosure 
requirements. They allow electoral contestants to comply with the rules.

A common loophole is when regulations apply to either parties or candidates, but not to 
both, allowing for funds to be channeled from one to the other and thus circumventing the law. 
Another problematic area pertains to third parties, which can, when not regulated, be used to 
circumvent political finance regulations and evade transparency obligations. As mentioned in 
the IDEA Handbook on Political Finance, “political spending by [third parties] poses serious 
problems in terms of the amount of corporate and interested money that can be channeled in 
to the political process” (IDEA’s Handbook on Political Finance, p. 259). Ideally, the law should 
contain anti-circumvention provisions in order to anticipate and prevent this kind of situation.

In practice, the detection of possible political finance law violations is made through the 
monitoring and auditing of financial reports or through complaints received from individuals 
or organizations alleging violations supported by evidence. In order to do so, a political finance 
oversight body must be vested with sufficient resources and powers to carry out its tasks and 
must apply laws that are enforceable.

New Challenges: Social Media Campaigns

In recent years, social media has grown in importance for electoral campaigns. This new means 
of campaigning is very appealing due to its modest cost (compared to political advertising 
on traditional media outlets such as TV and radio) and its potentially wide prospects of voter 
outreach (as more and more people have accounts with Facebook, Twitter, YouTube, Pinterest, 
Instagram, and Tumblr).

The main question posed by the emerging issue of social media campaigns relates to paid 
advertising on social media platforms that involves targeted election-related communications. 
Indeed, it is critical for oversight bodies to track the amount of money spent on such ads and to 
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trace the funding back to its source. A strict disclaimer policy in this regard would help improve 
the transparency of this new electioneering means.

The 2019 presidential election in Tunisia illustrates this new trend and brilliantly demonstrates 
how a candidate can become the frontrunner and be qualified for the run-off with a low-key 
campaign and massive utilization of social media.22

Conclusion

The general consensus in the political finance field is that, although adequately financed political 
parties and election campaigns are critical to a vibrant democracy, the existence of money in the 
political field is likely to entail risks for corruption and to contribute to citizen distrust towards 
the political class and lack of confidence in elections and the democratic process. There are a 
variety of political finance systems, with no “one-size-fits-all” method applicable in all contexts. 
Each country has its own political finance regulation, reflecting the very specific nature of the 
electoral system and of the combination of political, historical, economic, and societal factors.

While the ever-changing nature of any political finance system around the world makes it 
difficult for legislators and regulators to anticipate new trends and issues, the main challenge 
remains the enactment of comprehensive and enforceable legislation. Indeed, the best designed 
political finance system remains a dead letter if regulations are not enforced. Moreover, the 
set-up of political finance regulations must be balanced out with the need to respect funda-
mental freedoms and political rights, such as freedom of expression. This entails the necessity 
to establish a subtle balance between achieving the desired legislative outcomes and respecting 
political parties, candidates, and campaigners, as well as citizens’ rights to freedom, expression, 
and association.

Notes

1 The Transparency International (2017) Global Corruption Barometer concluded that elected officials 
(together with the police) were found the most corrupt groups or institutions (36% of the surveyed 
sample).

2 Paragraph 19 of the United Nations Human Rights Committee, General Comment No. 25 to Article 
25: “Reasonable limitations on campaign expenditure may be justified where this is necessary to 
ensure that the free choice of voters is not undermined or the democratic process distorted by the 
disproportionate expenditure on behalf of any candidate or party. The results of genuine elections 
should be respected and implemented.”

3 United Nations Convention Against Corruption Article 7 (3): “Each State Party shall also consider 
taking appropriate legislative and administrative measures…to enhance transparency in the funding of 
candidatures for elected public office and, where applicable, the funding of political parties.”

4 The OSCE/ODIHR (Organization for Security and Co-operation in Europe Office for Democratic 
Institutions and Human Rights) and Venice Commission state in their Guidelines to Political Party 
Regulation that “Generally, legislation should attempt to create a balance between public and private 
contributions as the source for political party funding. In no case should the allocation of public 
funding limit or interfere with the independence of a political party.” (Venice Commission and OSCE/
ODIHR (2010)).

5 See question 30 of International IDEA’s political finance database.
6 OSCE/ODIHR Seminar in Warsaw, May 18–20, 2011. Consolidated Summary, p. 6.
7 See the International IDEA Quota Project, available at www .quotaproject .org /aboutQuotas .cfm.
8 “Quotas for women entail that women must constitute a certain number or percentage of the mem-

bers of a body, whether it is a candidate list, a parliamentary assembly, a committee, or a government. 
The quota system places the burden of recruitment not on the individual woman, but on those who 
control the recruitment process. The core idea behind this system is to recruit women into political 
positions and to ensure that women are not only a token few in political life.”

http://www.quotaproject.org
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9 International IDEA Handbook on Political Finance, p. 309.
10 See question 38 of International IDEA’s political finance database.
11 Recommendation Rec(2003)4 of the Committee of Ministers (Council of Europe, 2003) to member 

states on common rules against corruption in the funding of political parties and electoral campaigns 
(adopted by the Committee of Ministers on 8 April 2003 at the 835th meeting of the Ministers’ Deputies).

12 Recommendation 1516 (2001)1 of the Parliamentary Assembly (2001)
13 Questions 1, 2, 7, and 8 of International IDEA’s political finance database. 43% of the 28 European 

Union member states have banned foreign donations.
14 According to questions 41 and 43 of International IDEA’s political finance database, 63% and 48% of 

countries surveyed have limits on the amount both political parties and candidates can spend. See also 
Falguera, Jones & Ohman (2014) Ohman (2013), and Ohman & Zainulbhai (2009).

15 See “Buckley v. Valeo” – 424 US 1 (1976); Citizens United v. FEC, 558 US 50 (2010); and McCutcheon v. 
Federal Election Commission, 572 US (2014).

16 Article 10 of the European Convention on Human Rights (ECHR), which states that “Everyone has 
the right to freedom of expression. This right shall include freedom to hold opinions and to receive 
and impart information and ideas without interference by public authority and regardless of frontiers…
The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to 
such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a 
democratic society.”

17 Case of Animal Defenders International v. UK, ECtHR(GC) 48876/08 (April 22, 2013).
See also, Bowman v. United Kingdom, App. No 24839/94, 26 Eur. H.R. Rep. 1 (1998) and TV Vest & 

Rogaland Pensjonistparti v. Norway, ECtHR,21132/05 (December 11, 2008). See also VgT v. Switzerland 
(No 2) [GC] 32772/02 (June 30, 2009).

18 Based on the categorization of administrative resources set out by the Open Society Justice Initiative 
(2005) in Monitoring Election Campaign Finance, a Handbook for NGOs, 2004, the latter can be 
classified in four main categories: legal, financial, institutional, and coercive.

19 Questions 50, 51, and 52 of International IDEA’s political finance database.
20 The OSCE/ODIHR Handbook for the Observation of Campaign Finance states “It is good practice 

for authorities to introduce a standard template and guidance for reporting, which enables timely 
analysis and meaningful comparison between different parties and candidates…Reporting formats 
should include the itemization of all contributions and expenditures into standardized categories as 
defined by the regulations. Itemized reporting should include the date and amount of each transaction, 
as well as copies of proof of the transaction” (p. 41).

21 Venice Commission (2001), paragraph 14, p. 4.
22 A smart scheme utilizing Facebook centered on dedicated closed groups run by the mastermind of 

the technical process. The young activists supporting Saied created networks at the local, regional, and 
national levels, which were difficult to penetrate or even find. They made them the nucleus of a project 
aiming at radically changing the existing regime that had been in place for more than 60 years, through 
the creation of groups at each administrative level of the country. The cyber-armies numbered about 
600,000 people.
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Introduction

Given the slow speed by which women’s representation in political bodies has increased, there 
have been amplified calls for more effective measures to reach gender balance in political 
institutions. Gender quotas represent one such measure. In fact, since 1995, gender quotas have 
rapidly spread across the world (Dahlerup, 2006; Dahlerup & Freidenvall, 2005; Krook, 2009; 
Lépinard & Rubio-Marín, 2018). Today, more than one hundred countries have adopted gender 
quotas to “fast-track” women’s representation in elected bodies of governments, ranging from 
reserved seats, legislated candidate quotas, and party quotas at national and/or subnational levels. 
While gender quotas vary in terms of design, where they are used, and to what extent they have 
achieved their objectives, they represent a major electoral reform, changing the dynamics of 
candidate selection and the traditional norms of politics as a male business.

This chapter addresses this global phenomenon – this gender quota revolution – by focusing 
on three key aspects: What are gender quotas, why are they adopted, and how have they been 
implemented (effect). The ways in which they have contributed to the diffusion of quotas in 
other arenas (spill-over) are also addressed. The chapter is based on our extensive research in 
the field over the past 20 years, as well as additional research by colleagues across the world. 
In general, gender quotas are a mounting research area and subject to scientific discussions in 
dissertations, journal articles, and books, as well as at numerous conferences (Dahlerup, 2019).

What Are Gender Quotas?

In principle, the idea behind gender quota systems is to recruit more women into political 
positions and to achieve equal participation of women and men in elected political assemblies. 
While different terms for equal participation have been used, such as gender equal representation, 
gender balance, or parity, they all refer to the idea of equal presence between women and men 
in political decision-making. Gender quotas in politics, also named electoral gender quotas, are 
thus a special measure to achieve the goal of gender balanced decision-making bodies. Gender 
quotas in politics can be defined as an affirmative action measure, which requires that a certain 
number or percentage of women – or of both sexes – be included among the candidates, or 
alternatively those elected (Dahlerup, 2018, p. 61 ff). The aim of gender quotas is to “reverse 
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discrimination in law and practice and to level the playing field for women and men in politics” 
(IDEA, IPU & SU, 2014). While gender quotas, in general, are introduced in order to remedy 
women’s historical underrepresentation, most quota laws, which target candidates, are in fact 
formulated in a gender-neutral way, thus setting a minimum/maximum for both sexes, e.g., 
30–70 or 40–60%.

In countries without a constitutional affirmative action provision, gender quotas have, in 
some cases, for instance in France in 1982, been ruled unconstitutional – as a violation of the 
universal principle of equal treatment of all (Sineau, 2011). However, gender neutral quota laws 
have, as far as we know, not been charged on this ground. In general, we need more comparative 
studies of court rulings concerning gender quotas (Bjarnegård & Zetterberg, 2014). Gender 
quotas may target many different arenas, including politics, public administration, business, and 
academia, but the focus of this chapter is political institutions. Gender quotas may also be 
introduced at any level of the political system: Federal, national, regional, or local. This chapter 
focuses on the national level, specifically quotas adopted to increase the proportion of women 
elected in national assemblies. While many of the initial quota laws were unambitious (like the 
Armenian 5% quota for women) or imprecisely formulated, recent years have seen a wave of 
revisions, strengthening the original laws (see gender quota data bases: www .idea .int /data -tools 
/data /gender -quotas, www .openicpsr .org).

The three main types of gender quotas used in politics are: 1) Reserved seats (constitutional 
and/or legislative), 2) legal candidate quotas (constitutional and/or legislative), and 3) political 
party quotas (voluntary) (Dahlerup & Freidenvall, 2005; Dahlerup, 2006; Dahlerup & Freidenvall, 
2010). The first type regulates the number of women elected (reserved seats), and the other two 
types set a minimum for the proportion of women candidates or a minimum/maximum of both 
sexes, either as a legal requirement (legal candidate quotas) or a measure written into the statutes 
of individual political parties (political party quotas).

Predominantly, gender quota regulations in politics are based on a binominal distinction 
between “women and men.” Consequently, some quota scholars prefer the notion of “sex 
quotas.” From an intersectional perspective, research has identified different ambitions behind 
quotas for national and ethnic minorities versus those for gender quotas. While quotas for 
national minorities aim to increase the autonomy of ethnic groups through separate or 
overlapping constituencies, the intension to adopt gender quotas is to integrate women (Htun, 
2004; Bjarnegaard & Zetterberg, 2014). Looking at the actual difference between quotas 
regulation based on gender, ethnicity – and more seldom class (Egypt) – one finds that even 
if these groups overlap, there are usually separate and different quota types applied for genders 
and for ethnic national minorities. A large-scale exception is the Indian quota regulations from 
1993–1994, where the 33% reservation for women at the local councils, the Panchayats, were 
combined with the already existing reservations for the scheduled castes. Such an integrated 
model will no doubt become more widespread in the future, since many political parties today 
discuss how to recruit more immigrants and ethnic minorities through quotas, alongside their 
quotas for women, with the purpose of integrating both groups.

Two Dimensions of Quota Systems

In scrutinizing the character of quota systems, a distinction can be made between two separate 
dimensions: 1) Where is the gender quota mandated and 2) what level of the candidate selection 
process does the gender quota target (Dahlerup, 2006, 19–21). See Table 15.1 below.

As for the first dimension, where the gender quota is mandated, gender quotas may be 
mandated in law (legal candidate quotas) or mandated by political parties themselves (voluntary 
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party quotas). Legislated gender quotas are mandated either by the constitution (like in Burkina 
Faso, France, Nepal, Tunisia, and Uganda) or by the electoral law or party law (as in many parts 
of Latin America, as well as, for example, in Belgium, Bosnia-Herzegovina, Spain, Poland, and 
Slovenia). In general, quota regulations may be described in detail in constitutions, while, in 
other cases, the constitutional formulations are quite vague, like Article 46 of the 2014 Tunisian 
Constitution, which states that “The state works to attain parity between women and men in 
elected Assemblies.” Hereafter, the actual regulation is formulated the electoral law.

Voluntary party quotas are introduced by political parties themselves, most often by green, 
left, and social-democratic parties. In some countries, including Germany, Norway, and Sweden, 
several political parties have introduced quotas for their own lists, while, in other countries, 
only one or two parties have opted to use quotas. However, if the leading party in a country 
has adopted a party quota, such as the ANC in South Africa or the Social Democratic Party in 
Sweden, this adoption may have a momentous impact on the overall rate of female representation.

As for the second dimension, quotas may target the first, second, or third stage of the 
candidate selection process. Quotas that target the first stage focus on selecting aspirants, i.e., 
those willing to be considered for nomination, either by a primary or by the candidate selection 
committee and other parts of the party organization. Gender quotas at this stage are regulated 
by voluntary party rules that require a specific number or percentage of women or either sex 
be represented in the pool of candidates that are up for discussion. This system has been used 
in countries with plurality-majority electoral systems, like the controversial “All-Women Short 
Lists” used for some elections by the British Labor Party, and which gave priority to women in 
selecting candidates for vacant seats. Quotas that target the second stage of the candidate selection 
process focus on the actual nomination of candidates to be placed on the ballot by the party. 
This “candidate quota” system is frequently used and implies that a formalized rule (legislated 
or voluntary) is installed, according to which a certain percentage (for instance, 20, 30, 40, or 
even 50%) of the candidates must be women or formulated as a minimum-maximum in a 
gender-neutral way. Quotas that target the third stage of the candidate selection process focus 
on those elected. The type of gender quotas that target this stage are reserved seats. Here, it is 
decided that a certain percentage or number among those elected must be women. Reserved 
seats for national or ethnic minorities are well-known historically and have even previously 
been applied to women in some rare cases such as Pakistan after 1956 and Bangladesh after 
1972, with some interruptions. Increasingly, gender quotas are being introduced by applying 
reserved seat systems, and women selected for reserved seats are increasingly not appointed, 
but elected like in Jordan, Uganda, Morocco, India (local), and Rwanda. Reserved seats are 
mandated in the constitution, since they require changes of the very frames of the electoral 
system (see the data base: http://constitutions .unwomen .org /en). An irregular exception was 

Table 15.1  Two Dimensions of Electoral Quotas Systems

At What Stage in the Candidate 
Selection Process/Mandated by

Aspirants Candidates Elected Representatives

Legal quotas (constitution or/
and electoral law)

Primaries Candidate quotas Reserved seats

Voluntary party quotas (party 
statutes or programs)

Aspirant quotas 
(short lists)

Candidate quotas Informal reserved seats

Source: Dahlerup, 2006, p. 21, updated.
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the Moroccan elections of 2002 and 2007, where the reservation of 30 women elected on a 
special National List with only women candidates was introduced by an “agreement” between 
the political parties in order to bypass the Constitutional Court. However, this arrangement was 
later legalized through a constitutional reform and a new electoral law. Reserved seats come in 
the following three main formats:

 1. A special nation-wide tier for female candidates only: This system takes three major forms. (1) 
The election of a set number of women from districts designed for electing female parlia-
mentarians only (in Rwanda, where women are elected in 24 provinces, through a specially 
designated electoral college); (2) a separate tier of female MPs directly elected in single-
member districts (in Uganda); and (3) a separate tier reserved for women to be elected from 
a special all-women national lists (such as the 60 reserved seats for women in Morocco 
elected through a women-only list PR system/closed list and, in Mauritania, which elects 
20 women through a women-only nationwide list) (Dahour & Dahlerup, 2013; Gender 
Quota Database);

 2. Specific constituencies reserved for women only: This system ensures that specific districts will 
return only female candidates. It is used at the sub-national level in India by rotating 
reserved wards from one electoral cycle to another in order to avoid eliminating male 
candidates from the contest in a given district/ward for a long period of time (see Gender 
Quota Database);

 3. The “best loser system”: This system reserves seats for women who garnered the most votes 
in their districts (as compared to other women), but did not win. For example, in Jordan, 
where 15 seats are reserved for women, the election commission calculates the percentage 
of votes for unsuccessful women candidates in district elections by dividing the number of 
votes they obtain by the total number of votes cast in their constituency. The 15 women 
candidates who obtain the highest percentage of votes nationwide are declared elected on 
the condition that no governorate/district obtains more than one reserved seat for women 
(Gender Quota Database).

Why Are Gender Quotas Adopted?

The adoption of gender quotas can be interpreted as a reaction against the persistent under-
representation of women in elected bodies and the growing awareness of the need to redress 
this problem with the help of special measures, such as gender quotas. Despite the introduction 
of suffrage reform, which provided women and men equal rights to vote and stand for election 
more than 100 years ago in many older democracies, men continue to be over-represented 
in politics, whereas women constitute a small or large minority of elected representatives. In 
1995, the world average was 11% women in the world’s parliaments (single or lower house). In 
2021, the figure has increased to 26% (www .ipu .org /wmn -e /world .htm). One may say, with 
Lépinard & Rubio-Marín (2018), that women’s political participation in elected bodies has 
remained dismal.

Research has shown that the dominant citizenship model of a country is a key factor in 
explaining why (or why not) gender quotas have been adopted. Corporatist-consociational 
and hybrid (social-democratic) models have shown to be more amenable to gender quotas, as 
compared to liberal and republican citizenship models (Krook, Lovenduski, & Squires, 2009). 
For instance, Belgium’s model of consensus democracy and tradition of integrating linguistic 
groups into public administration has offered a good starting point for the inclusion of women 
in politics (Meier, 2000; Meier, 2004; Meier, 2018), while France’s republican model, based on 

http://www.ipu.org
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an abstract citizenship and universalism, has traditionally been seen as a barrier to gender quotas 
claims (Murray, 2004). In recent years, however, significant nuances have been added to these 
claims. For instance, like its Belgian neighbor and despite its different conception of citizenship, 
France has emerged as a “true land of gender quotas” in many spheres of public life (Lépinard & 
Rubio-Marín, 2018; Lépinard, 2018). What is more, in the hybrid/social democratic models of 
citizenship in Scandinavia, which is considered a favorable context to advance equal representa-
tion of women and men, no legal quotas for political bodies have been adopted (Freidenvall, 
2018; Rolandsen Augustin, Siim, & Borchorst, 2018). However, in Norway, legal quotas for 
corporate boards have been introduced (Teigen et al., 2018). As noted by Lépinard and Rubio-
Marín, conceptions of citizenship may play a key role in framing the debates on quotas, but a 
minor role in predicting “if and what type of quotas will be adopted” (2018, p. 24).

Research has shown that the rapid diffusion of gender quotas may be explained by at least 
four factors, including the mobilization of the women’s movement (Bruhn, 2003; Kittilson, 
2006), the support of political elites for strategic reasons (Caul, 1999; Caul, 2001; Meier, 2004; 
Davidson-Schmich, 2006; Chowdhury, 2002; Baldez, 2004), the embeddedness of quotas in 
country-specific values of equality and representation (Inhetveen, 1999; Meier, 2000; Opello, 
2006), and the transmission of international norms via transnational networks (Krook, 2006; 
Norris, 2007; Bush, 2011). As Mona Lena Krook has argued, “women mobilize for quotas to 
increase women’s representation; political elites recognize strategic advantages for pursuing 
quotas; quotas are consistent with existing or emerging notions of equality and representation; 
and quotas are supported by international norms and spread through transnational sharing” 
(2007a, 369). A study of the driving forces behind the adoption of gender quotas, country 
by country, points to the importance of the regional factor, e.g., the important inspiration from 
neighboring countries and to the fact that gender quotas have been adopted by all kinds of 
societies, be they democratic, semi-democratic, or authoritarian (Dahlerup, 2018). Hence, gender 
quotas have been promoted by several actors that have seen a need for their introduction, albeit 
with different arguments and motives.

Coalitions that include women’s organizations, male political elites, and international 
organizations or their transnational counterparts, and transnational feminist movements have 
been instrumental in passing electoral gender quota reforms (Krook, 2009; Dahlerup, 2018). 
Following the Arab Uprisings, several countries in North Africa and the Middle East have adopted 
gender quotas, partly to ease revolutionary movements. However, referring to international 
experiences, especially from the “West,” could be counterproductive in contemporary Arabic 
contexts (Darhour & Dahlerup, 2019). In Central and Eastern Europe, as well as in the Balkans, 
gender quotas were in the start controversial because of the communist/socialist legacy 
(Dahlerup & Antíc Gaber, 2017).

Recent European research has added important new insights. For instance, broad coalitions 
of women, within and outside of political parties and cutting across the political spectrum, 
have been important in promoting gender quotas in Belgium, France, Greece, Slovenia, and 
Poland. However, quotas have also been adopted where women’s movements have been week 
or internally divided, or where cross-partisan coalitions of women have been absent. In Italy and 
Portugal, for instance, the influence of European norms and standards, as well as other key actors, 
have been key, not women’s mobilization (Donà 2018; Espírito-Santo, 2018).

The influence of the international community has also been an important additional factor 
in explaining the adoption of gender quotas (Krook, 2007b, 2009; Lépinard & Rubio-Marín, 
2018). Mobilization for gender quotas has been helped by international norms, including hard 
law, soft law, policies, and programs, in which special measures (including affirmative action) have 
been promoted to increase the number of women in politics or even achieve gender-balanced 
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representation. For instance, the international community recommends that measures should 
be taken to promote a more balanced representation of women and men in decision-making 
bodies. The Convention of the Elimination of All Forms of Discrimination against Women of 
1979, which advocates “temporary special measures”1 and Beijing Platform for Action2 (adopted 
at the United Nation’s Fourth World Conference for Women, 1995) have both been important 
policies in this area for legitimating the demand for gender balance in politics put forward by 
women’s organizations and for calling on governments to implement special measures (including 
affirmative action) to ensure the equal participation of women and men in decision-making “in 
order to strengthen democracy and promote its proper functioning.” In one of the 12 objectives 
of the Platform for Action, women’s equal access to and full participation in power structures 
and decision-making is included, and there is a clearly stated aim to achieve gender balance in 
the nomination process, as well as in all decision-making processes. The conceptualization of 
“equal access,” “full participation,” and “gender balance” sends imperative signals to the world 
that there is a problem to be fixed, although the controversial word “gender quotas” is not 
mentioned. Usually, the UN Beijing Platform for Action in 1995 is pointed out as the starting 
point for the introduction of gender quotas, although voluntary party quotas were introduced 
in the Scandinavian countries in the 1970s, and legalized candidate quotas was adopted by 
Argentina, as the first country in the world, in 1991, in the recent wave of quota adoption.3

In addition to these international norms, further transnational sources have been impor-
tant for the adoption of gender quotas, including regionally adopted human rights trea-
ties such as the American Convention of Human Rights (1969); the African Charter on 
Human and People’s Rights (1981), its Protocol on Women (2003), and the African Charter 
on Democracy, Elections and Governance (2007); and the European Convention on Human 
Rights (1950), as well as various declarations adopted at the international, regional, and sub-
regional levels. In Europe, European Council Recommendation 96/694 has had an impact 
on quotas adoption among countries in Europe, including Belgium, France, Greece, Italy, 
Portugal, Spain, Slovenia, and Poland.

Implementation and Effects of Gender Quotas

Quotas have spread rapidly across the world in recent years, to countries and territories of varied 
political/institutional, socio-economic, and cultural backgrounds. Their form and design vary, as 
do their implementation and effects.

Out of the 50 countries that, as of August 2019, have more than 30% or more women in the 
lower houses of parliament, 42 (84%) countries use some type of gender quota system. Among 
these, 20 countries (40%) use legislated candidate quotas, 16 countries (32%) use voluntary party 
quotas, and 6 countries (12%) use reserved lists. Only 8 out of the 50 countries (16%) do not 
apply any type of quota system. In 2013, only 37 countries had passed the 30% threshold and, of 
them, 81% made use of gender quotas.

Partly because of unambitious and vague quota laws or lack of implementation, a little over 
40% of the countries (43.6%) experienced no increase or less than five percentage points increase 
in the first election after the quota provision took effect. Additional causes, such as defeat of 
parties with higher women’s representation, may have contributed to the actual decrease in ten 
countries. However, in a little less than 40% of the elections (37.2%), the result was an increase of 
5 to over 20 percentage points in the proportion of women in parliament. Great leaps occurred 
in countries such as Rwanda (number one on the world rank order), Senegal, and Bolivia. 
Reserved seats quota systems did a little better than legislated candidate quotas, following the 
more decisive format of the latter.
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As mentioned earlier, we have seen a wave of quota revisions, usually strengthening the 
laws, for instance, by raising the quota percentage or introducing effective sanctions for non-
compliance. Note the three countries that have raised their quota provisions further, even though 
the increase after the first law exceeded 20% as was the case in Mexico (Dahlerup, 2018, 81 ff).

In addition, many political parties experienced considerable increases after their first adoption 
of voluntary party quotas. Take the example of the large Social-Democratic parties in Europe: 
In the Netherlands from 19 to 31% (1987), Germany from 16 to 27% (1988), and Sweden from 
41 to 48% (1993). In the United Kingdom, as noted above, the Labour Party went from 14 to 
24% women in their parliamentary group in 1994, after the first introduction of the All-Women 
Short Lists (Lovenduski, 2005; Dahlerup, 2018).

In some countries, the percentage of women elected has increased rapidly following the 
adoption of quotas (Bauer & Britoon, 2006; Kittilson, 2006; Nanivadekar, 2006) but, in other 
countries, the development has been slower or even non-existent (Murray, 2004; Htun, 2002). 
The reason for this varied result depends on many factors, including the electoral system 
into which the quota has been applied, the existence of rank-order, and sanctions for non-
compliance. Informal norms involved in the selection process, such as the perceptions of women 
as politicians and the political will to change women’s historical under-representation, also 
impact the implementation of gender quotas.

Quotas work differently under different electoral systems. In the analysis of electoral systems, 
the district magnitude (the number of representatives elected in one electoral district); the party 
magnitude (the average size of parties winning seats in each district); the electoral formula by 
which the winner of a seat is chosen; and the ballot structure, which determines whether the voter 
votes for a candidate or a party, as well as whether the voter makes a single choice or expresses 
a series of preferences, are three key components that have all shown to be important factors for 
women’s representation. Indeed, all research has shown the importance of electoral systems for 
women’s representation. In general, systems of proportional representation return more women 
than plurality/majority systems, since most of the latter are based on single-member districts. 
The major reason for this is that PR-systems offer multiple seats per districts, allowing parties to 
balance the ticket in terms of gender (Matland, 1998). Intervening variables such as the size of the 
district (district magnitude), legislative turnover, and party rules of candidate selection also need to 
be accounted for (Schwindt-Bayer, 2005; Tremblay, 2008; Matland, 1993; Jones 2009; Schwindt-
Bayer et al., 2010; Kittilson & Schwindt-Bayer, 2012). Yet, today, the presence of an effective gender 
quota system may challenge most older theories of variations in women’s representation. Larserud 
and Taphorn (2007) sketch the “best-fit-medium fit-and-non-favorable-combinations,” and an 
updated version on these combinations and their prevalence can be found in Atlas of Electoral 
Gender Quotas (IDEA et al., 2014). Quotas are more easily introduced in PR systems than in 
majoritarian systems, since parties usually have several seats (multi-member districts) to “play with” 
in contrast to the zero-sum game in majoritarian systems, where there is only one seat available 
(single-member districts), meaning that the inclusion of a woman candidate means the exclusion 
of the incumbent candidates (predominantly men). But, even in PR-systems, some political parties 
may, in all or some constituencies, have difficulties in implementing quotas because they might 
only conquer one seat. Party magnitude is, therefore, another key intervening variable to consider 
when analyzing the implementation and effects of gender quotas (Schwindt-Bayer et al., 2010).

Rank-Order Rules

For gender quotas to be effective, rank-order rules, also called placement mandates, are crucial, 
since there is a need to specify where on the party list (in PR-systems) or in which constituencies 
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(majority systems) women are to be placed. If a 40% quota for women means that these women 
candidates are placed at the bottom of the list, or in unwinnable constituencies, the objective of 
the quotas will not be reached. Hence, a rank-order system is needed, requiring parties to place 
women in winnable positions on party ballots or in winnable constituencies. Various types of 
rank-order rules (both vertical and horizontal) have therefore been adopted, such as the zebra 
or zipper system (a vertical rule), where women and men are placed on alternate seats on the 
party ballot (e.g., Bolivia, Costa Rica, Tunisia, and Ecuador). This type of alternation is also used 
by many Social Democratic parties and Green parties. In some countries, there is a requirement 
that the top two candidates are not of the same sex (e.g., Belgium). Other countries require a 
40:60 ratio for every five posts on the list (e.g., Spain) or that one out of every group of three 
candidates must be a woman (e.g., Albania, Argentina, Indonesia, Northern Macedonia, Serbia, 
and Timor-Leste). In plurality/majority systems with single-member districts, horizontal quota 
rules may be applied. In France, for example, each party is required to field equal numbers 
of male and female candidates across all single-member electoral districts. For quotas to be 
effective, however, parties need to place women and men candidates equally in safe and unsafe 
constituencies. Most recently, however, some countries with single member districts have moved 
to solve this problem. In Mexico, the electoral authorities have, in some states, ruled that women 
shall be nominated in half of the “winnable seats,” defined as districts where the party won a 
seat in the previous election.

Sanctions for Non-Compliance

For quota regulations to be effective, sanctions for non-compliance have proved to be crucial. 
Both rejection of the list and financial sanctions have been adopted. The most effective sanction 
is when the electoral management body has the legal mandate – and uses it – to reject non-
compliant lists. This type of sanction is used, for instance, in Poland, Costa Rica, Northern 
Macedonia, and Belgium. In many countries, parties that do not comply with quota rules have a 
week, 48, or 24 hours to amend their lists (IDEA et al., 2014). Financial sanctions may be divided 
into two types: Financial penalties and financial incentives. Financial penalties imply that non-
compliance with the legislated candidate quota is penalized financially. In Portugal, for instance, 
any party list that violates the quota law is made public and punished with a fine (IDEA et al., 
2014), which is calculated according to the level of noncompliance. In France, non-compliance 
(in elections to the National Assembly) is punished by a fine that depends on the grade of 
the violation; however, the biggest parties have not found the fine sufficiently large to change 
their recruitment practices. In Albania, there is a fixed fine for non-compliance. In Ireland, 
political parties lose an important 50% of their state funding unless the quota requirement is 
met (a minimum of 30% women candidates and a minimum of 30% men candidates to be 
increased to 40% in future elections). In some countries, for instance, in Columbia, Croatia, and 
Georgia, financial incentives have been introduced to encourage political parties to nominate 
more women. In Georgia, parties that nominate at least 30% candidates of a different sex from 
each group of ten candidates on party lists receive a 30% bonus from the state budget; however, 
this has had little effect, especially in one of the largest parties, which has had a billionaire as its 
formal, later informal, leader.

Quota Spill-Over

Recent research shows that adoption and diffusion of gender quotas in politics has also taken 
place in other sectors, such as public administration and the corporate sector. However, the 
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adoption of gender quotas unfolds differently in different scenarios and a certain sequence in 
the adoption of quotas in different sectors cannot be found. In their study of the adoption and 
diffusion of gender quotas in Europe, Lépinard and Rubio-Marín (2018) find the timing and 
sequencing of quotas differ greatly across their case studies. They also find that the adoption 
and diffusion, but also rejection, of gender quotas has followed four different paths in Europe: 
1) Gender quotas as accessory equality measures, 2) gender quotas as transformative equality 
remedies, 3) gender quotas as symbolic equality remedies, and 4) gender quotas as corrective 
equality remedies (Lépinard & Rubio-Marín, 2018). The first scenario, gender quotas as accessory 
equality measures, comprises the Nordic dual-breadwinner welfare state countries Denmark, 
Sweden, and Norway, characterized by a relative paucity of quota schemes. Despite an early 
interest in gender equality, as shown by the early adoption of voluntary party quotas (but also 
rejection in Denmark and Finland), there has been a reluctance to use quotas and other top-
down measures (maybe except for in Norway). Rather, bottom-up processes and self-regulation 
have been preferred, in line with their egalitarian culture and consensual democratic tradition. 
The second scenario, gender quotas as transformative equality remedies, consists of France, Belgium, 
Slovenia, and Spain, which are characterized by mixed gender regimes with relative high 
labor market participation of women but low participation in politics until the 1990s. A quota 
revolution is unfolding in these countries, having adopted not only voluntary party quotas 
followed by legislated candidate quotas but also quotas for public administration and corporate 
boards (Belgium, France, and Spain). The adoption of quotas is linked to transforming the 
gender regime and to making the democratic system more inclusive. The third scenario, gender 
quotas as symbolic equality remedies, comprises Italy, Greece, Portugal, and Poland, countries with a 
mixed or conservative domestic gender regime. Despite resistance to quotas, legislated candidate 
quotas have been adopted, often following a period the use of voluntary party quotas by some 
important parties. However, the introduction of quotas has been symbolic, and the discourse on 
gender equality has not translated into gender balance or transforming the conservative gender 
relation. The fourth scenario, gender quotas as corrective equality remedies, comprises Germany and 
Austria, two conservative countries with strong male breadwinner models that have rejected 
the adoption of legislative gender quotas. However, voluntary party quotas have been adopted, 
as well as public administration quotas and corporate gender quotas (for publicly owned 
companies), in a system of gradual correction. The adoption of one type of quota has paved 
the way for the adoption of another, despite resistance from conservative forces (Lang, 2018). 
Taken together, the four scenarios of quota adoption in Europe show that the paths toward the 
adoption of gender quotas vary.

The adoption of voluntary part quotas has paved the way for the adoption of legislative 
candidate quotas in some countries (France, Spain, and Slovenia, 2nd scenario; and Greece, 
Portugal, and Poland, 3rd scenario), other countries have resisted legislative candidate quotas (all 
five Nordic countries, 1st scenario) and even abandoned voluntary party quotas in the name 
of gender equality (Denmark and Finland, partly because quotas do not fit their open-ballot 
formats). But other countries introduced quotas for the public administration as far back as the 
1980s, while first Norway, later Iceland, has included gender quotas in the corporate sector. 
In other countries the adoption of voluntary party quotas has paved the way for the adoption 
of public administration quotas and corporate board quotas, but not legislative candidate 
quotas (Austria and Germany, 4th scenario). In all countries, however, the actors that push for 
quotas remain the same: Women’s rights organizations, women’s sections in political parties, 
and women’s policy agencies (Lépinard & Rubio-Marín, 2018). When the commitment of 
political parties and women’s movements have been missing, the gender quota revolution has 
been limited in scope and reach.
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Conclusion

This chapter has addressed a major electoral reform of recent years – the adoption of gender 
quotas in politics, by focusing on three key aspects: What are gender quotas, why are they 
adopted, and how have they been implemented. It has shown that, even if gender quotas do not 
solve all the many obstacles women meet in politics, gender quotas have contributed to increase 
in women’s political representation, when constructed with high ambitions, clearly formulated 
rules, rank-order provisions, and sanctions for non-compliance. Out of the 50 countries that, 
as of August 2019, have more than 30% or more women in the lower or single houses of 
parliament, 42 (84%) countries use some type of gender quota system. It also shows that gender 
quotas in politics have started to contribute to the diffusion of quotas to other sectors (spill-
over). However, the gender quota revolution that we have witnessed the last 20 years or so 
unfolds differently in different scenarios. Taken together, the chapter shows that there is indeed 
a need for more comparative studies on the adoption, diffusion, implementation, and spill-over 
effects of gender quotas, including the reactions from the court system to gender quotas.

Notes

1 Convention of the Elimination of All Forms of Discrimination against Women: www .un .org /
womenwatch /daw /cedaw/.

2 Beijing Platform for Action: www .un .org /womenwatch /daw /beijing /platform/.
3 Gender quotas were used in politics by most Communist countries, however, utilizing a variety of 

quotas types (in contrast to the post-Communist myth of a unified 30% quota for women during 
Communism). Further, Pakistan applied gender quotas after 1956, Bangladesh after 1972 with some 
interruptions, and Egypt 1979–1984 – all, however, quite unpopular.
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Concept of Disability

One billion of people, or 15% of the world’s population, experience some form of disability. 
Between 110 million and 190 million people experience significant disabilities (The World 
Bank). The Preamble to the Convention of the Rights of Persons with Disabilities (CRPD) 
defines disability as “an evolving concept” and stresses that “disability results from the interaction 
between persons with impairments and attitudinal and environmental barriers that hinder their 
full and effective participation in society on an equal basis with others.” Article 1 of CRPD 
continues this definition as “Persons with disabilities include those who have long-term physical, 
mental, intellectual or sensory impairments which in interaction with various barriers may 
hinder their full and effective participation in society on an equal basis with others” (CRPD, 
Article 1). Disability is a characteristic of a person and, with elimination of different kinds of 
barriers, this characteristic should disappear or be minimized. Such a human rights approach 
towards disability took quite a long time to be elaborated and accepted. However, it is always 
important to remember that persons with disabilities are not a homogenous group. Persons with 
different types of disabilities may require different forms of assistance and support in order to 
enjoy their rights on an equal basis with others. Nevertheless, they have the same rights.

Electoral Rights

Many persons with disabilities do not have access either to education, health care, and employment, 
or to political life and election participation. The granting and implementation of political rights 
to persons with disabilities have always been very sensitive issues. This situation is still far from 
being good in the world. Typically speaking, electoral rights include the right to vote and right 
to stand for office. Out of 190 countries, 128 countries have exceptions in their constitutions, 
legislation, or laws that could restrict the right to vote for persons with disabilities, out of which 
94 countries have exclusions targeting persons with mental or intellectual disabilities. Only 
62 countries legally give all citizens including persons with disabilities the right to vote with 
no exception. On the right of persons with disabilities to be elected for office, 161 out of 176 
countries have exceptions, out of which 104 countries include exclusions targeting persons with 
mental or intellectual disabilities. Only 15 countries give all citizens including persons with 
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disabilities the right to be elected for office without exception (Realization of the Sustainable 
Development Goals, for and with Persons with Disabilities. UN Flagship Report on Disability 
and Development, 2018, 303–4).

It should be noted that practical implementation of legal norms is another problem and 
requires separate evaluation. When we are speaking about persons with disabilities, it is especially 
important not just to prescribe the right but also to ensure true opportunity for its realization. 
Furthermore, persons with disabilities could find it challenging to exercise not only the rights to 
vote and rights to stand for office but also to participate in organizing and conducting elections 
(to be a member of election commission), to obtain information, to be a campaign member, or 
even just to be present at campaign events.

The global tendency to move forward in this area has been recognized by experts as 
beginning with CRPD acceptance. The CRPD was adopted in 2006 and came into force in 
2008. As of 2020, 181 states were parties to the treaty, meaning that it enjoys near-universal 
recognition. However, before the CRPD, there were already positive examples. First of all, 
the 1965 Voting Rights Act (VRA) in the US required election officials to allow a voter who 
is blind or has another disability to receive assistance from a person of the voter’s choice (other 
than the voter’s employer or its agent or an officer or agent of the voter’s union). The VRA 
also prohibits conditioning the right to vote on a citizen’s ability to read or write, a particular 
level of education, or the passing of an interpretation “test.” Later, the 1984 Voting Accessibility 
for the Elderly and Handicapped Act (VAEHA) required accessible polling places in federal 
elections for elderly individuals and people with disabilities. Where no accessible location is 
available to serve as a polling place, voters must be provided an alternate means of voting on 
Election Day (VRA, 1965). The 1990 Americans with Disabilities Act (ADA) requires state 
and local governments (“public entities”) to ensure that people with disabilities have a full and 
equal opportunity to vote. The ADA’s provisions apply to all aspects of voting, including voter 
registration, polling station selection, and the casting of ballots, whether on Election Day or 
during an early voting process (ADA, 1990). The 1993 National Voter Registration Act (NVRA) 
requires all offices that provide public assistance or state-funded programs that primarily serve 
persons with disabilities to also provide the opportunity to register to vote in federal elections 
(NVRA, 1993). The 2002 Help America Vote Act (HAVA) required jurisdictions responsible for 
conducting federal elections to provide at least one accessible voting system for persons with 
disabilities at each polling place in federal elections. The accessible voting system must provide 
the same opportunity for access and participation, including privacy and independence that 
other voters receive (HAVA, 2002).

Key Elements for Election Participation of Persons with Disabilities

Devoted to the political participation of persons with disabilities, Article 29 of the CRPD 
requires state parties to guarantee that persons with disabilities have political rights and the 
opportunity to enjoy them on an equal basis with others (CRPD, Article 29). The convention 
specifies certain measures – although it does not limit state parties to these measures alone – to 
be taken to ensure that persons with disabilities can effectively and fully participate in political 
and public life on an equal basis with others, including the right and opportunity to vote and to 
be elected. These measures involve:

·· Ensuring that voting procedures, facilities, and materials are appropriate, accessible, and easy 
to understand and use;

·· Protecting the right of persons with disabilities to vote by secret ballot;
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·· Protecting the right of persons with disabilities to stand for elections and to hold office 
and perform all public functions at all levels of government, including facilitating the use of 
supportive technologies, where relevant; and

·· Ensuring equal and effective access to voting procedures and facilities in order to exercise 
their right to vote, including the provision of reasonable accommodations.

Article 29 further requires state parties to promote an environment in which persons with dis-
abilities can effectively and fully participate, without discrimination, in the conduct of public 
affairs and to encourage their participation in public affairs (Article 29).

Beyond Article 29 there are several elements – such as equality and non-discrimination, legal 
capacity, accessibility, and awareness raising – that are crucial in order for Article 29 to be fully imple-
mented and to ensure that persons with disabilities possess electoral rights and are able to realize 
them (CRPD, Article 29). We are going to describe these key elements and international standards 
explicitly, as well as existing international and some prominent national case law.

Equality and Non-Discrimination

The first elements are equality and non-discrimination. These ensure general protection of any 
rights for vulnerable groups including persons with disabilities. Article 2 of the CRPD defines 
discrimination as:

Any distinction, exclusion or restriction on the basis of disability which has the pur-
pose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an 
equal basis with others, of all human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field. It includes all forms of discrimina-
tion, including denial of reasonable accommodation.

States that have ratified or acceded to the treaty are obliged to “take all appropriate measures, 
including legislation, to modify or abolish existing laws, regulations, customs and practices that 
constitute discrimination against persons with disabilities” (Article 4.1(b)). They are also further 
obliged to “take all appropriate measures to eliminate discrimination on the basis of disability by 
any person, organization or private enterprise” (Article 4.1(e)).

Article 29 (a) of CRPD prescribes that states are obliged, without any exception, based on 
disability type to “ensure that persons with disabilities can effectively and fully participate in 
political and public life on an equal basis with others” (Article 29 (a)).

In 1991, OSCE participating states made explicit commitments regarding disability. In 
Moscow, states committed themselves to “ensure protection of the human rights of persons 
with disabilities” and, importantly, to “take steps to ensure the equal opportunity of such persons 
to participate fully in the life of their society.”

Countries should have general antidiscrimination legislation that already give persons with dis-
abilities serious protection in cases of violations of their election rights. Even good anti-discrimina-
tion legislation and practices could solve all following issues. This is also noted in Committee for the 
Rights of Persons with Disabilities General Comment No. 6 (United Nations, 2008) paragraph 70 
on equality and non-discrimination exclusion from electoral processes and other forms of participa-
tion in political life are frequent examples of disability-based discrimination. They are often closely 
linked to denial or restriction of legal capacity. States parties should aim to:

·· Reform laws, policies, and regulations that systematically exclude persons with disabilities 
from voting and/or standing as candidates in elections;
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·· Ensure that the electoral process is accessible to all persons with disabilities, including 
before, during, and after elections; and

·· Provide reasonable accommodation to individual persons with disabilities and support 
measures based on the individual requirements of persons with disabilities to participate in 
political and public life.

Legal Capacity

The next element is legal capacity. Persons with disabilities can be deprived of their rights based 
simply on fact of their disability. There is a long-standing stereotype that persons with disabilities 
(all or some) can’t cast a “rational vote.” Various terms are used to stipulate the exceptions, such 
as “incapacity,” “incapacitated,” “inability,” “incompetence,” “incapable,” “under guardianship or 
curatorship,” “infirmity of body or mind,” “unsound mind,” “insanity,” “officially ordered into 
an institution,” “committed to an institution,” “mentally or physically incompetent to perform 
official duties,” or having a “sound mind,” “working ability,” or “business capacity” to vote or be 
elected. However, Article 12 of CRPD obliges states to “recognize that persons with disabilities 
enjoy legal capacity on an equal basis with others in all aspects of life” (Article 12, CRPD). The 
article does not provide for any exceptions, including with regard to electoral participation. 
It instead specifies that states “take appropriate measures to provide access by persons with 
disabilities, to the support they may require in exercising their legal capacity” (Article 12, CRPD).

In 2010, the European Court of Human Rights (ECtHR) heard the case Alajos Kiss v. Hungary 
(application no. 38832/06), which related to the removal of voting rights based on mental dis-
ability. The court’s decision narrowed the basis for the removal of voting rights based on mental 
disability by making it contingent on an individualized court decision, rather than on a blanket 
ban. The court stated that “an indiscriminate removal of voting rights, without an individual-
ized judicial evaluation and solely based on a mental disability necessitating partial guardianship, 
cannot be considered compatible with the legitimate grounds for restricting the right to vote.”

In 2014, the ECtHR heard a similar case, Harmati v. Hungary (application no. 63012/10). 
The applicant suffered from an intellectual disability. On October 4, 2000, he was placed under 
plenary guardianship (Harmati v. Hungary (application no. 63012/10). As an automatic conse-
quence flowing from Article 70(5) of the Constitution, as in force at the material time, he was 
deleted from the electoral register. Consequently, he could not vote in the general elections 
held in Hungary on April 11, 2010. The court considered that the circumstances of the present 
application are virtually identical to those of the Alajos Kiss judgment, and it found no reason to 
reach a different conclusion in the present case. It thus followed that there had been a violation 
of Article 3 of Protocol No. 1.

The case law of the ECtHR does not fully reflect the approach of the CRPD on the matter 
of legal capacity. The ECtHR permits the limitation of legal capacity with respect to the right 
to vote, if the limitation is imposed by a court following an individual assessment. This contrasts 
with the CRPD, which affirms the right of people with disabilities to legal capacity on an equal 
basis with others and considers any limitation as discrimination.

In 2011, in Bujdosó and five others v. Hungary (CRPD/C/10/D/4/2011), the Committee 
on the Rights of Persons with Disabilities considered a case in which people with intellectual 
disability were placed under partial or full guardianship and their names automatically were 
removed from the electoral register. The committee noted that:

Article 29 does not provide for any reasonable restriction or exception for any group 
of persons with disabilities. Therefore, an exclusion of the right to vote on the basis 



Participation of Person with Disabilities 

191

of a perceived or actual psychosocial or intellectual disability, including a restriction 
pursuant to an individualized assessment, constitutes discrimination on the basis of 
disability, within the meaning of article 2 of the Convention…States parties have a 
positive duty to take the necessary measures to guarantee to persons with disabilities 
the actual exercise of their legal capacity…Having found the assessment of individuals’ 
capacity to be discriminatory in nature, the Committee holds that this measure can-
not be purported to be legitimate. Nor is it proportional to the aim of preserving the 
integrity of the State party’s political system…State party is required to adapt its voting 
procedures, by ensuring that they are “appropriate, accessible and easy to understand 
and use,” and, where necessary, allowing persons with disabilities, upon their request, 
assistance in voting. It is by so doing that the State party will ensure that persons with 
intellectual disabilities cast a competent vote, on an equal basis with others, while 
guaranteeing voting secrecy.

In December 2011, the Venice Commission (European Commission for Democracy through 
Law, an advisory body of the Council of Europe in constitutional matters) amended its position 
on the electoral participation of people with disabilities, by adding a revision to its earlier 
Code of Good Practice in Electoral Matters (originally issued in 2002). The original Code of 
Good Practice had allowed for people judged by a court of law to have mental incapacity to 
be deprived of their voting rights. The original Code of Good Practice stated that deprivation 
of the right to vote and to be elected based on a finding of mental incapacity may only 
be “imposed by express decision of a court of law” (Council of Europe 2002). The 2011 
Revised Interpretative Declaration to the Code of Good Practice in Electoral Matters on the 
Participation of People with Disabilities in Elections takes a different position, albeit still with 
some ambiguity related to ECtHR. It states that “Universal suffrage is a fundamental principle 
of the European Electoral Heritage. People with disabilities may not be discriminated against 
in this regard, in conformity with article 29 of the CRPD and the case-law of the ECtHR” 
(Council of Europe 2011).

Furthermore, in Committee for the Rights of Persons with Disabilities General Comment 
No. 1 (2014) on Equal Recognition Before the Law, the committee states that:

Denial or restriction of legal capacity has been used to deny political participation, 
especially the right to vote, to certain persons with disabilities. In order to fully realize 
the equal recognition of legal capacity in all aspects of life, it is important to recognize 
the legal capacity of persons with disabilities in public and political life.

(Article 29)

This means that a person’s decision-making ability cannot be a justification for any exclusion 
of persons with disabilities from exercising their political rights, including the right to vote, 
the right to stand for election, and the right to serve as a member of a jury. States parties have 
an obligation to protect and promote the right of persons with disabilities not only to access 
the support of their choice in voting by secret ballot but also to participate in all elections 
and referendums without discrimination. The committee further recommends that state parties 
guarantee the right of persons with disabilities to stand for election, to hold office effectively, 
and to perform all public functions at all levels of government, with reasonable accommodation 
and support, where desired, in the exercise of their legal capacity.

Positively legal capacity has been a focus of reforms at the national level linked to ratification 
of the CRPD. For example, in December 2018, Spain removed the provision stating that peo-
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ple declared “incapable” by a final court judgment shall not have the right to vote. In its place, 
the revised article states that “every person may exercise their right to vote, consciously, freely 
and voluntarily, whatever their method of communication and with the means of support they 
require.” As well as applying to new rulings on legal incapacity, the amendments also reinstate 
the right to vote of those currently under guardianship. The reforms followed a long-run-
ning legal case culminating in a 2016 Constitutional Court ruling that lower courts’ decisions 
depriving a woman with intellectual disabilities of the right to vote on the basis of her lack of 
knowledge of basic aspects of the political and electoral systems did not violate the constitution.

In Germany in January 2019, the Federal Constitutional Court took a decision (2 BvC 
62/14) that exclusion from voting rights of persons placed under full guardianship and of 
offenders confined in a psychiatric hospital, based on exemption from criminal responsibility, 
is unconstitutional. The Federal Elections Act prescribes that the right to vote may be deprived 
from certain group of persons who are “considered not sufficiently capable of participating in 
the communication process between the people and state organs.” However, the court order 
states that the act:

fails to satisfy the constitutional requirements regarding statutory categorisation, since 
the group of persons affected by the exclusion from voting rights is determined in a 
manner that runs counter to the right to equality without sufficient factual reasons. The 
law is not suitable for identifying persons who are generally incapable of participating 
in the democratic communication process.

The court stated that existing legislation contradicts the principle of universal suffrage and the 
prohibition of discrimination on grounds of disability.

The European Union has ratified the CRPD, but to date, its bodies have refused to initiate 
infringement procedures against member states that have not implemented principles outlied in 
the Bujdosó decision in their legal systems (Toplak 2020).

The African Commission on Human and Peoples Rights has also addressed the issue of 
legal capacity in the context of political participation. In the Gambia, the constitution provides 
that “[e]very citizen of the Gambia of full age and capacity” may vote, stand for election, and 
have equal access to public service (Constitution of Gambia, Article 26). In Purohit & Moore v. 
The Gambia, the African Commission on Human Rights interpreted Article 13 of the African 
Charter in relation to persons with disabilities in the Gambia, finding that the right to political 
participation for persons with disabilities is not subject to arbitrary exclusion. The case, which 
was brought by mental health advocates on behalf of patients detained at Campama, a Psychiatric 
Unit of the Royal Victoria Hospital in the Gambia, included a complaint that patients detained 
in the unit were not allowed to vote. In its judgement, the commission noted that:

[i]n its earlier submissions, the Respondent State admits that persons detained at 
Campama are not allowed to vote because they believe that allowing mental health 
patients to vote would open the country’s democratic elections to much controversy as 
to the mental ability of these patients to make an informed choice as to which candidate 
to vote for. Subsequently, the Respondent State in its more recent submissions suggests 
that there are limited rights for some mentally disabled persons to vote; however, this 
has not been clearly explained.

(African Commission on Human and Peoples’ 
Rights, Purohit and Moore v. The Gambia, para. 

74, Communication No. 241/2001)
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The commission went on to interpret Article 13 of the Charter, drawing also on clarifications 
provided by the UN Human Rights Committee regarding ICCPR Article 25, to find that there 
were no objective and reasonable criteria established by law which would provide grounds for 
excluding mentally disabled persons from voting.

However, issues of legal capacity are still, despite all international standards, the biggest legal 
challenge worldwide for full and equal participation of persons with disabilities in elections.

Accessibility

Typical obstacles reported by persons with disabilities in casting their ballots include difficulties 
in reading the ballot, waiting in line, finding and getting into the polling place, writing on 
the ballot, and communicating with election officials. All these could be solved by next key 
element, accessibility. Accessible environments, infrastructure, and media are often recognized 
as preconditions for the exercise of other rights prescribed by the CRPD (Committee for 
the Rights of Persons with Disabilities, General Comment No. 2, 2014). The requirement of 
accessibility is unconditional, so does not depend on circumstances or individual requests.

The concept of accessibility is much broader than a simple ramp. Article 9 of CRPD requires 
accessibility as “appropriate measures to ensure to persons with disabilities access, on an equal 
basis with others, to the physical environment…to information and communications…and to 
other facilities and services open or provided to the public” (CRPD, Article 9). “Communication” 
is comprehensively defined in Article 2 as including “languages, display of text, Braille, tactile 
communication, large print, accessible multimedia as well as written, audio, plain-language, 
human-reader and augmentative and alternative modes, means and formats of communication, 
including accessible information and communication technology” (CRPD, Article 2).

Here, we should also mention that Article 21, related to access to information, is also 
important for electoral participation, requiring states to provide “information intended for the 
general public to persons with disabilities in accessible formats and technologies appropriate to 
different kinds of disabilities in a timely manner and without additional cost” (CRPD, Article 
21); to accept and facilitate “the use of sign languages, Braille, augmentative and alternative 
communication, and all other accessible means modes and formats of communication of their 
choice by persons with disabilities in official interactions;” and to encourage “the mass media, 
including providers of information through the Internet, to make their services accessible to 
persons with disabilities” (CRPD, Article 21).

Two key concepts connected to the accessible environments are universal design and 
reasonable accommodation. Universal design is defined as “the design of products, environments, 
programmes, and services to be usable by all people, to the greatest extent possible, without the 
need for adaptation or specialized design.” The Committee’s for the Rights of Persons with 
Disabilities General Comment No. 2 (2014) elaborates that “All new objects, infrastructure, 
facilities, goods, products and services have to be designed in a way that makes them fully accessible 
for persons with disabilities, in accordance with the principles of universal design.” A very simple 
example would be ballot booths and boxes that are universal and convenient for everyone.

The second key concept is “reasonable accommodation,” which is related to individuals who may 
have needs in a particular setting that go beyond general accessibility standards. This is defined as the

necessary and appropriate modification and adjustments not imposing a dispropor-
tionate or undue burden, where needed in a particular case, to ensure to persons with 
disabilities the enjoyment or exercise on an equal basis with others of all human rights 
and fundamental freedoms.
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For example, subtitles on campaign debate would be a measure of general accessibility while 
providing an individual sign language interpreter for a deaf member of the election commission 
would constitute reasonable accommodation.

With regard to elections, the Committee’s General Comment No. 2 specifically notes that:

Persons with disabilities would be unable to exercise those rights equally and effectively 
if States parties failed to ensure that voting procedures, facilities and materials were 
appropriate, accessible and easy to understand and use. It is also important that political 
meetings and materials used and produced by political parties or individual candidates 
participating in public elections are accessible. If not, persons with disabilities are 
deprived of their right to participate in the political process in an equal manner. 
Persons with disabilities who are elected to public office must have equal opportunities 
to carry out their mandate in a fully accessible manner.

So, procedures, facilities, and materials should be exactly accessible, meaning that states should 
proactively ensure this accessibility without waiting for some individual request (as it can be in 
case of reasonable accommodation) and should not depend on state resources or other excuses. 
In other words, accessibility is an obligation.

The Revised Interpretative Declaration to the Code of Good Practice in Electoral Matters 
also refers to accessibility of voting procedures and facilities, availability of information in 
alternative formats, and assistance technologies.

In 2016, EU issued the Directive on the Accessibility of the Websites and Mobile Applications 
of Public Sector Bodies (Web Directive). This sets out accessibility requirements of the websites 
and mobile applications of public-sector bodies to make them more accessible to users in 
EU Member States, in particular to persons with disabilities. In addition, there is a European 
Parliament resolution on the use of sign language interpretation, which “emphasises that public 
and government services, including their online content, must be made accessible via live 
intermediaries such as on-site sign language interpreters, but also alternative internet-based and 
remote services, where appropriate.” It also refers to “making the political process as accessible as 
possible, including through the provision of professional sign language interpreters;” and “notes 
that this includes elections, public consultations and other events, as appropriate.”

The 1991 OSCE Moscow document states a commitment to “encourage favorable conditions 
for the access of persons with disabilities to public buildings and services, housing, transport, 
and cultural and recreational activities” (OSCE, 1991), which includes access to polling stations, 
campaign venues, and other premises in the course of elections.

International case law on accessibility issues in elections has developed in recent years both 
by the Committee on the Rights of Persons with Disabilities and European Court of Human 
Rights. A promising case was Fiona Given v. Australia (CRPD/C/19/D/19/2014), considered 
by the Committee on the Rights of Persons with Disabilities in 2018. The plaintiff had cerebral 
palsy, and, as a result, she had limited muscle control and dexterity and no speech. She used an 
electric wheelchair for mobility and an electronic synthetic speech device for communication. 
On September 7, 2013, federal elections were held by means of postal voting, polling stations, 
and electronically assisted voting for persons with visual impairments. Fiona Given wanted to 
vote with the use of electronically assisted voting, but was refused, as it was limited only to the 
visually impaired. Under Article 29 of the CRPD, the state party is required to adapt its voting 
procedures by ensuring that they are appropriate, accessible, and easy to understand and use. The 
committee recalls that accessibility is related to groups, whereas reasonable accommodation is 
related to individuals. This means that the duty to provide accessibility is an ex-ante duty. States 
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parties, therefore, have the duty to provide accessibility before receiving an individual request 
to enter or use a place or service. The obligation to implement accessibility is unconditional. 
This means that the state can’t excuse itself from implementation of this obligation by limited 
resources, for example. In this case, the committee reaffirmed that election procedures should 
be unconditional and accessible to persons with disabilities on an equal basis with other people 
(CRPD, Article 29).

Assistance

This element, in theory, should be eliminated by accessibility and reasonable accommodation 
or should receive new meaning connected to personal assistance and/or supporting decision-
making. But, historically, many international documents prescribed the element of assistance to 
persons with disabilities in voting.

The 1966 International Covenant on Civil and Political Rights (ICCPR) provides for 
the right to electoral participation “without unreasonable restrictions” (United Nations, 
1966a, Article 25). In 1996, the ICCPR treaty body, the Human Rights Committee, prepared 
General Comment 25, an interpretation of Article 25. This stated that “Assistance provided to 
the disabled, blind or illiterate should be independent” (United Nations, 1996b). Article 29 of 
the CRPD also explicitly prescribes the right for assistance in voting procedure “where neces-
sary, at their request, allowing assistance in voting by a person of their own choice” (CRPD, 
Article 29).

Classical understanding of assistance is related to physical help at polling stations, usually for 
persons with physical or sensory impairments. As for persons with mental, intellectual, or other 
disabilities that prevent them from easy and clear expression of their will, we need to mention 
another very important assistance: Supported decision-making. This is a series of relationships, 
practices, arrangements, and agreements designed to assist an individual with a disability to 
make and communicate to others decisions about their life, including when exercising the right 
to vote. Each person may need an individual approach, and some may need plain language mate-
rials or information in visual or audio form, some extra time to discuss choices, and some to 
bring a supporter into campaign event to take notes and help the person remember and discuss 
their options. Supporters should ensure that the person with a disability remains involved in all 
decisions concerning his or her life and that the identified supports match the person’s abilities 
as he or she progresses across life. Unfortunately, today there is a tendency in some countries to 
not provide equal capacity to persons with disabilities (mental and intellectual), unless working 
mechanisms of supported decision-making are in place.

Another important note that should be mentioned in this section is that the concept of 
independent living means that “individuals with disabilities are provided with all necessary 
means to enable them to exercise choice and control over their lives and make all decisions 
concerning their lives,” as it defined by General Comment No. 5 (2017) on living independently 
and being included in the community. This refers to personal, individualized support in everyday 
life, which also include electoral participation, as well as to the fact that moving towards full 
independent and inclusive living persons with disabilities simultaneously moves in realization of 
their electoral rights. General Comment No. 5 specifically states that:

In order to influence and take part in decisions impacting the development of their 
community, all persons with disabilities should enjoy and exercise their rights to par-
ticipation in political and public life (art. 29) personally or through their organizations. 
Appropriate support can provide valuable assistance to persons with disabilities in 
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exercising their right to vote, to take part in political life and to conduct public affairs. 
It is important to ensure that assistants or other support staff do not restrict or abuse 
the choices that persons with disabilities make in exercising their voting rights

Assistance Raising

Last but not least is an element related to awareness raising. As it was mentioned in the very 
beginning the concept of disability is also about attitude barriers for persons with di, and the 
area of electoral rights is not an exception.

The 1991 OSCE Moscow document encourages participants to “promote the appropriate 
participation of such persons in decision-making in fields concerning them” (OSCE, 1991), 
which includes in election-related laws, regulations, and policies.

Article 8 of the CRPD is fully devoted to awareness raising and requires:

·· Awareness be raised throughout society, including at the family level, regarding persons 
with disabilities and respect for the rights and dignity of persons with disabilities be fos-
tered;

·· Stereotypes, prejudices, and harmful practices be combated relating to persons with dis-
abilities, including those based on sex and age, in all areas of life; and

·· Awareness of the capabilities and contributions of persons with disabilities be promoted 
(CRPD, Article 8).

In general, CRPD obligations specifically highlight the importance of educating those who, by their 
work duties, are obliged to guarantee the rights of persons with disabilities – namely “To promote the 
training of professionals and staff working with persons with disabilities in the rights recognized in 
the present Convention so as to better provide the assistance and services guaranteed by those rights.” 
In case of electoral rights, we are speaking first of all about specific education for election administra-
tion and other relevant stakeholders. One good practice is to conduct regular training for election 
commissions members on how to communicate with persons with disabilities.
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Introduction

In the most abstract sense, the idea of the personalization of elections is about making elections 
more about individuals and less about political parties. This is important, as many citizens feel it 
easier to entrust decision-making in their own affairs to concrete individual persons, as opposed 
to the relatively more abstract entities of political parties. Beyond this highest level of generaliza-
tion, the meanings of the concept of personalization begin to diverge.

In this chapter, we argue that the primary purpose of personalizing elections is to enhance 
the decisive influence of voters over the issue of which individual candidates – competing 
flesh and blood individuals – are to be elected. In a democracy, it is the people, the voters, who 
are both the ultimate addressees and themselves the authors of any legal norm. It is therefore 
imperative that the question of personalization of elections be viewed and assessed through 
this even more fundamental background principle of the decisive (as opposed to irrelevant) 
influence of voters. According to this understanding, the systems with the greater degree of 
personalization are those that unleash the greater extent of the decisive influence of voters 
over the said issue. Because it does not take seriously enough the background principle of the 
decisive influence of voters, we will argue that the other major understanding of the concept 
of personalization of elections – the idea of whether or not some electoral system is cultivat-
ing the personal reputations of individual candidates as the decisive factor in elections versus 
the reputations of the parties to which they belong – may not be the better understanding of 
the concept.

To make the discussion more graphic, we will introduce the topic with the example of the 
Slovenian electoral system, which was recently subjected to a close judicial scrutiny before the 
Slovenian Constitutional Court, but only in order to extrapolate from that and make broader 
points, relevant for the scholarship on personalization generally. We will indicate three different, 
but crucial, meanings of the decisive influence of voters and show some ways in which propor-
tional electoral systems can frustrate this background principle. At the core of such frustrations 
is precisely the improper understanding of the concept of personalization of elections – the one 
assuming that the requirement of personalization is met already, or met best, when an electoral 
system cultivates the personal reputations of individual candidates instead of the reputation of 
the parties to which they belong.
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Personalization of Elections

In the first section, we present these two majors, but also competing, understandings of the 
concept of personalizing elections. There we also explain how the “personal reputations” ver-
sion has been implemented in Slovenian election law. In the following section, we then proceed 
to show the weakness of such a concept of personalization – although masquerading itself as a 
personalization-enhancing feature, it does not serve well the central principle of the equality 
of vote (“one person one vote”) or, what is crucial, the background principle of the decisive 
influence of voters. This is followed by an identification of the sound conception and mean-
ings of the personalization of elections, which must not only be compatible with the equality 
of vote, but must also be favorably assessed against the three different meanings of the decisive 
influence of voters as the background value that the idea of the personalization is supposed to 
secure and enhance. Through the scrutiny of the concrete case, the analysis draws broader lessons 
for reviewing, drafting, and reforming electoral systems, in general, so that they may genuinely 
further the goal of personalizing elections.

Personalization of Elections

The focus of electoral scholarship has long been on the inter-party aspects of election systems. 
This is concerned with the distribution of seats across parties. More recently, however, this focus 
has been joined also by the intra-party dimension – more in-depth studies into the question of 
the distribution of seats among individual candidates within parties.3 While this scholarship has 
produced several different sub-variants of understanding the idea of personalizing elections, two 
are major conceptual meanings. They are, in part, also conflicting.

The most widely recognized early analysis of the intra-party dimension was carried out 
by Carey and Shugart (1995). It suggests that some electoral systems “encourage candidates 
to cultivate their personal reputations, whereas others give candidates an incentive to rely on 
the reputations of the parties to which they belong” (Renwick & Pilet, 2016, 18). The first 
type electoral systems lead to elections dominated by individual candidates, while the second 
type systems to party-dominated elections. Carey and Shugart (1995) then used several sub-
criteria to classify electoral systems along this line of personalization/non-personalization. They 
distinguished, for instance, among the systems where one can cast one’s vote only for a party, the 
systems in which one can vote for multiple individual candidates, and the systems where one 
can vote for only one individual candidate. From the perspective of their above-defined notion 
of personalization, they concluded that it is the third type of electoral system (where one can 
vote for only one candidate) that unleashes the greatest incentive for the candidates to cultivate 
their personal reputations; for, it is in these kinds of systems that the candidate most needs to 
be the voters’ first preference (Renwick & Pilet, 2016, 19). This “personal reputation” approach 
thus represents the first major conceptual meaning of personalization.

The other understanding of personalizing elections is less candidate-focused. It is instead 
more voter-centered and thus concentrated on the question of the openness/closure of the 
choice that the voter has in choosing which of the individual candidates of the same party 
should be elected (Renwick & Pilet, 2016, 19). The more open the voter’s choice among the 
individual candidates of the same party, the more personalized the electoral system. And the 
other way around: The more this choice is reserved to the parties themselves, as opposed to 
being left to the voter, the more the electoral system is de-personalized (party-centered). We 
suggest that the deeper principle of the decisive influence of voters (over the question of which 
individual candidate is to be elected) underpins this second major understanding of the idea of 
personalization.
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In the spirit of the idea of personalizing elections, Slovenia introduced an electoral system,4 
according to which each political party could delegate one – and only one – individual 
candidate per voting district in a proportionate system of party lists. The typical proportional 
system, therefore, also incorporated this personalization dimension. In this system, the voter casts 
a vote for an individual candidate, a real person with a name and record of personal reputation. 
Moreover, the voter casts her vote only for one candidate in her voting district; each party, as 
mentioned, is only permitted to delegate one candidate for each district. At the same time, 
the vote cast for the individual candidate also counts as the vote for the political party of this 
individual candidate in the proportional electoral system. The candidates are elected according 
to the classical proportionate formula, assigning first the total number of sits won by each party 
on the national level. These seats would then be filled by the individual party candidates who, 
in their respective districts, won the greater percentage of votes than did their competitors from 
the same party in their own districts. And so on, until the total number of seats won by each 
party is exhausted.

It is obvious from this description that the Slovenian election law quite straightforwardly 
adopted the first conception, or meaning, of personalization – the idea that personalization is 
about the electoral system’s ability to cultivate the personal reputations of individual candidates, 
which allegedly was most effectively secured in those systems in which the voter could vote 
only for one candidate. At the same time, this is just as clearly not the second understanding of 
the personalization idea; indeed, we will see that it leaves little to no choice to the voter herself 
as to which individual candidate of the candidates from same party is to be elected.

Improper Implementations

The Equality of Vote

It is characteristic of majority electoral systems to insist on roughly equal-sized voting districts. 
This is, of course, in order to ensure the equality of vote by each voter across the different voting 
districts. Proportional electoral systems, by contrast, do not usually divide their voting districts 
to equal-sized units. Nor do they need to. The equality of vote is not compromised by the 
different-sized districts because the distribution of seats to candidates from different parties, just 
as the total number of seats won by the parties themselves, is determined at a larger level – either 
the national level or one common level above the district level – where the unit size is equal.

Yet, we are about to see that this general rule becomes problematic when such a typical 
proportional system is enriched by the element of personalization, more precisely by the first 
of the two types of personalization described in the previous section. This is exactly the type 
also employed by the Slovenian election law. The problem is that, in the case of this first type 
personalization-enriched proportional system, the district size suddenly matters. It does so not 
in terms of the equality of vote (one person one vote) with respect to the candidates of different 
parties (the inter-party dimension), but rather with respect to the candidates of the same party 
(the intra-party dimension).

A recent constitutional challenge to the national election law before the Slovenian 
Constitutional Court included the claim that, due to the radically different sizes of the voting 
districts, such a system of personalization violated the fundamental constitutional principle of 
the equality of vote, or “one person one vote.” The majority of the Constitutional Court refused 
to consider this major substantive challenge, brushing it gently under the carpet, and then 
decided instead to overrule the election law on much more formal grounds that are irrelevant to 
the topic of this article. A more straightforward dissenting opinion, however, did go further and 
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addressed the mentioned challenge (Judgment of the Constitutional Court of Slovenia, 2018. 
Separate opinion, concurring in part and dissenting in part, by Judge Dr. Jaklič). In so doing, it 
exposed some relevant insights.

The difference in size among different voting districts in Slovenia was one to approximately 
four, which is a ratio not untypical for proportional system.5 In proportionate systems, the 
difference in district size does not normally pose any problem, as the parliamentary seats are 
distributed among the party lists at the national or similar larger level that is of the same size 
to all. Yet, due to the second type of personalization adopted by the Slovenian electoral code, 
such difference in district sizes was nonetheless problematic. Although the number of seats won 
by each political party and the distribution of seats across competing parties was distributed 
at the national level, the question of which individual candidate from the same party list was 
going to be elected (get to occupy one of the seats within the number won by each party) was 
inevitably resolved at the lower, district level (Toplak, 2006).6 This means that, as to the decisive 
personalization question – which of the candidates from the same party gets to get in? – the law 
that assumed different district sizes in proportion of 1:4, in effect, gave some voters one vote, 
while some other voters an equivalent of four. This is because, in determining the power of the 
vote, the district size obviously matters: When you are casting your vote within a group of ten, 
your vote carries four times more weight than it does when you are doing so in a group of 
40. Thus, in Slovenia, the voter in the smallest district had about four times greater weight (an 
equivalent of four votes) over which individual candidate from the same party list was going 
to be elected than the voter from the largest district, whose vote’s weight, as to this intra-party 
question, was four times weaker (an equivalent of one vote).

This election law has been in place since Slovenian independence. The dissenting opinion was 
therefore critical of the fact that the Slovenians, for almost 30 years now, have been electing their 
representatives through a system that gravely violated the fundamental democratic principle of 
“one person one vote,” which is considered one of the preconditions to democracy:

This is an obvious and, indeed, an appalling violation of the equality of vote, which 
should not happen in any democratic state. By nature of things, a state with such a 
fundamental violation of the democratic process could hardly be characterized as 
a democracy. It does not respect the fundamental principle of democracy stating 
that, regardless of the social, economic, racial, gender, or any other status, including 
the place of residence, every person should have no more votes than another (“one 
person one vote”).7 This appalling violation of the basics of democracy and of vot-
ing rights has been going on in Slovenia for more than twenty years. For a state in 
the 21st century that characterizes itself as democratic, this is impermissible and, 
unfortunately, also disgraceful…I understand the discomfort of the majority of my 
colleagues, who preferred to brush the issue under the carpet. The Slovenian poli-
tics, as well as its scholarship that had helped prepare and push such a law through 
the parliament without even making this type of critique, have in my view both 
failed on this issue. It is likewise true that even the Constitutional Court itself in 
subsequent years, but before this composition, ruled in favor of constitutionality 
of this law no less than twice. Yet that was never on the specific ground that I have 
been mentioning right now. The parties before the Court back then always mistak-
enly presented the argument from inequality as being about the allocation of the 
numbers of sits between different political parties. The Constitutional Court cor-
rectly rejected that argument, explaining that it was not sound because the num-
bers of seats among the parties were allocated on the national level, where there 
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was only one calculating unit size, the national, and that one was equal for all. But 
the Court back then did not, unfortunately, think further than that: it did not also 
look into the different issue of the allocation of individual candidates to those num-
bers of the party sits, which, in the Slovenian version of personalization, happens 
in the parallel race between the candidates of the same party. That race, however, is 
decided on the level of the voting districts, and there the districts’ unequal size is 
fatal for the equality of vote. Up to this case, no party before the Constitutional 
Court has ever made that argument. It would not have been entirely clear in this 
case either, if it was not for the public hearing, at which I expressly clarified with 
the party that this, too, is what it was meant with its challenge.

(Judgment of the Constitutional Court of Slovenia, 
2018. Separate opinion, concurring in part and 

dissenting in part, by Judge Dr. Jaklič)

This is indeed a serious violation. Once exposed, it became inevitable that it would have, sooner 
or later, been subject to the scrutiny of the European Court of Human Rights in Strasbourg. 
At issue is its obvious (in)compatibility with the minimum common European standards in 
the electoral field, as codified by the European Commission for Democracy Through Law 
(the Venice Commission) in its Code of Good Practice in Electoral Matters (The Venice 
Commission, 2018). Moreover, it represents a rather radical departure from the comparatively 
accepted minima in this area. In the US, for instance, ever since the 1960s, even the smallest 
departures from “one person one vote” (above 1% in district size) are declared violations of 
the equal protection of the laws and thus held unconstitutional.8 In the European context, the 
mentioned Code of Good Practice in Electoral Matters, issued by the Venice Commission, 
explains that the district size difference may be up to 10%, not 15, except in truly exceptional 
circumstances, such as when the protection of minorities so requires.9 In Australia, Belarus, 
Italy, and Ukraine, departures are permitted up to 10%,10 with Australia requiring an additional 
constraint limiting the district difference to no more than 3.5% in the period of three years and 
six months after new corrections. In Germany and the Czech Republic, one finds the greatest 
departures still tolerated in the scholarly literature,11 i.e., 15%.12 In the UK, a standard of as high 
as a 25% difference was set in 1944. It was, however, declared impermissible only two years later. 
The current rule in the UK permits for no more than the 5% difference.13 We see, therefore, the 
placement in this comparative landscape of the Slovenian case, where the difference in district 
size and the corresponding difference in the votes’ weights, is almost 400%!

In contrast to the court’s majority, the dissent insisted that such a violation be presented to 
the public openly and with no reservations:

The Constitutional Court decides cases in the name of the people and for the people 
as the sovereign of this country. By what right, then, could we keep them in the dark – 
be it for the sake of defending scholarship, politics, or the illusionary legitimacy of the 
Parliament’s personal compositions thus far – and thus hide from them the fact that in 
all these years since the break with the old regime their democratic rights nonetheless 
remained fundamentally curtailed, and the promise of democracy unfulfilled. Now that 
the violation is known and has been exposed, the legislature will have no alternative 
but to fix the problem. It will not be enough for it to remedy just the formal aspects 
the majority of my colleagues invoked as the reason for invalidating the law. Whether 
it likes it or not, it will need to find a remedy also for this fundamental violation of 
the “one person one vote” axiom. Or else, sooner or later the country will face a 
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serious difficulty before the European Court of Human Rights as the guardian of the 
European Convention on Human Rights and Fundamental Freedoms. The common 
European standards on the question of the permitted degree of departure from “one 
person one vote” are clear and even codified.

Although presenting itself as a personalization-enhancing feature, we see that, in proportional 
electoral systems, the improperly understood concept of personalization can lead to a conflict 
even with the fundamental axiom of a democratic electoral system, the equality of vote (“one 
person one vote”). In what follows, we will observe how such a conception of personalization 
not only can, but does, harm the other major ideal of a democratic electoral system – the 
principle of the decisive influence of voters.

The Decisive Influence of Voters

The Slovenian Constitution explicitly stipulates an electoral system that guarantees “a decisive 
influence of voters over the distribution of parliamentary sits.” This is, at the same time, one of 
the core general principles, or ideals, of a democratic order. Being undisputed as an ideal, the 
question remains as to what exactly the principle means in more concrete terms.

We suggest that it could be understood in at least three different, but mutually comple-
mentary and reinforcing, ways. They all are very important – separately, as well as together 
in their cumulative effect. We will argue, however, that each of these, and thus all together, 
are frustrated by the improper (the first) type of personalization. This is paradoxical, as the 
point of personalization is to secure and enhance the decisive influence of voters on the 
concrete distribution of parliamentary seats to individual candidates, and not the other 
way around. Such an analysis will, in the end, also pave the way to identifying the soundest 
understanding of the personalization of elections, which is the only one fully compatible 
with all of the three meanings, both individual and collective, of the decisive influence of 
voters.

Vis-à-vis Other Voters

The first meaning of the decisive influence of voters already flows from the discussion on the 
equality of vote from the previous subsection. This meaning sees the decisive influence as a 
measure among voters, i.e., as an influence of a voter vis-à-vis another voter’s influence. We 
saw in the previous subsection that, as to the distribution of seats among the candidates from 
the same party list, some voters (those casting their votes in the smallest voting districts) have a 
truly decisive influence when compared to some other voters (those casting their votes in the 
largest districts). In the given example, the difference in the influence was 400%, which was a 
reflection of a typical difference in district size in proportional systems. It is obvious that, in such 
an electoral system, some of the voters enjoy a decisive influence over the concrete distribu-
tion of sits to individual candidates from the same party, while some other voters, by definition, 
have an insignificant influence over that same issue. We see that the first conceptual meaning of 
personalization (personalization as mere cultivation of personal reputations of individual candi-
dates, irrespective of the openness of the system to the voter’s choice among several candidates 
of the same party) tends to compromise this important initial meaning of the decisive influence 
of voters. At the minimum, the first conceptual meaning of personalization does not by itself 
guarantee this first meaning of the decisive influence of voters. Only a richer concept of per-
sonalization would be able to do that.
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Vis-à-vis Political Parties

The second meaning of the decisive influence of voters is the central one. It concerns the 
question of whether the decisive influence over which individual candidates from the same 
party list get elected is in the hands of the political parties or, alternatively, in the hands of the 
voters themselves. This meaning of the decisive influence amounts exactly to the second major 
conceptual meaning of personalization, as defined at the inception of our contribution in the 
first section. From the comparative perspective, there are electoral systems that leave this type of 
decisive influence to political parties (less or no personalization), as well as electoral systems that 
try instead to grant it to the voters themselves (more personalization).

A comparative survey demonstrates that an electoral system that adopts the first conceptual 
meaning of personalization, such as in the example of the Slovenian electoral law, is highly 
restrictive of this central meaning of the decisive influence of voters and thus of the second 
conceptual meaning of personalization. It does not even allow for the voter to choose among 
different candidates of the same party. In the district in which the voter casts his or her vote, the 
voter is instead presented with only one name from each political party and even that candidate 
is delegated by the party itself. While this kind of a system may encourage the cultivation of per-
sonal reputation of individual candidates (the first concept of personalization), it undermines the 
second conceptual meaning of personalization (the voter’s open choice among different individ-
ual candidates of the same party). Yet, in a large part of scholarship, the question of whether the 
voter can or cannot choose among different candidates of the same political party is one of the 
main criteria for judging the decisive influence of voters (and thus the degree of personalization 
of a system), as opposed to the influence of the political parties, over who are to be the voters’ 
representatives (Renwick & Pillet, 2016; Gallagher & Mitchell, 2005; Toplak, 2017).

Curiously, the majority of the Slovenian Constitutional Court did not find that this rather 
severely limited influence of voters constituted a breach of the explicit constitutional provision 
that the electoral system be such as “to guarantee the decisive influence of voters,” as opposed to 
political parties. It ruled instead that the decisive influence of voters was already secured by the 
existing proportional system because the voter was able to cast her vote for an individual candi-
date (the first meaning of personalization). It was not, in other words, that the cast vote counted 
only as the vote for a political party, as such, but also as the vote for that individual candidate 
delegated to the district by the party. The dissent, however, disagreed and argued that a large part 
of the comparative scholarship assumes the decisive influence of voters (personalization in the 
proper sense) to be potentially secured only in systems allowing the voters the choice among 
several candidates from each party (our second conceptual meaning of personalization).

What is more, many electoral scholars complain that even some of these open systems that 
leave the choice to the voters themselves in practice then put hidden hurdles against the decisive 
influence of voters, so that the party’s influence (as opposed to the voters’) is nonetheless 
ultimately decisive.

In the open Austrian system, for instance, the same voter is presented with the choice among 
about 12 candidates from the same political party, in Denmark among about seven candidates 
from the same party, in Finland among about 20, in the Netherlands among about 30, and in 
Belgium among a number that ranges from 4 to 22 (Gallagher and Mitchell, 2005).14 In sys-
tems like these, it is the voter herself who, by casting the preferential vote, makes her choice 
between different candidates of the same party. Such systems clearly allow for an incomparably 
greater influence of voters vis-à-vis political parties than do closed proportional systems, like 
the Slovenian one, where each voter is faced with only party-imposed lists or single candidates 
from each party.
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Yet, even for such a group of open proportional systems to satisfy “the decisive influence 
of voters,” an important strand of comparative scholarship seems to demand more than the 
mere nominal choice by the voter among different candidates from the same political party. 
Analyzing the Belgian electoral system, Lieven De Winter, for instance, observes that, at the 
point of the introduction of the preferential voting in 1919, only 15% of the voters made use of 
that option. This number grew steadily up to the 60% and more, where it is today (De Winter, 
2005).15 Nevertheless, as the author explains, for various reasons, in practice the influence of 
the preferential vote is oftentimes not significant. One reason is that the Belgian voter is able 
to choose between casting her preferential vote and casting her vote in favor of the fixed 
lists as prepared by the political parties (the so-called alternative vote).16 Given that even 60% 
of preferential votes cast is sometimes not enough for characterizing the system as one that 
guarantees the decisive influence of voters (as opposed to the parties), what would one say about 
classical closed proportional systems, such as the Slovenian and many others, where not even the 
precondition to such an influence – the choice among different candidates, whether one uses 
it or not – is secured?

Most scholars would agree that the Danish and Finnish electoral systems are more inclined 
towards the decisive influence of voters than is the described Belgian one. Just like in the Belgian 
case, in the Danish system, the voter can use her preferential vote to decide among several 
candidates from the same political party. However, the difference is that there is no “alternative 
vote” option here. Since only the option of the preferential vote is given, this means that only 
those individual candidates with the greatest numbers of the preferential votes can be elected 
the voters’ representatives. As Jørgen Elklit describes, on the Danish voting sheet, candidates 
appear according to the alphabetical order. Unlike the case of the alternative vote in Belgium, 
the political party thus cannot by itself rank-order the candidates. This means that, unlike in 
Belgium, the voter necessarily must choose an individual candidate by herself by casting her 
preferential vote. The consequence is that those elected are only the candidates with the greater 
number of preferential votes cast than their competitors from the same party list (Elklid, 2005, 
463–5). This means that the decisive influence of voters is secured in this system in practice.

An expert on the Finnish electoral system, Tapio Raunio, makes a similar observation about 
the decisive influence of voters as constituted in that system (Raunio, 2005, 474–84). It follows 
from his elaboration that it would be difficult to speak of the decisive influence of voters 
without the voters’ option to choose between several candidates from the same party, whereby 
this option should also have the decisive effect in practice. Moreover, the Finnish system even 
makes another important step further in the direction of the voter’s decisive influence than do 
the Belgian and Danish systems. More specifically, it requires that the prior question of which 
individual candidates from the same party are going to appear on the ballot is, to a significant 
degree, determined by the voters themselves (members of the party residing in that district), and 
not by the official political party organs or elites. Only up to about one-fourth (depending on a 
party) of the chosen candidates may then be replaced by the party organs, primarily in order to 
meet the required or most appropriate geographical, socio-economic, gender, and demographic 
balance. Raunio adds that such replacements are, however, rare in practice, which only confirms 
that the decisive influence of voters, as opposed to that of the political parties, is realized in 
Finland both at the conceptual and the practical level (Raunio, 2005, 474–8).

These, then, are examples of electoral systems satisfying the second meaning of the decisive 
influence of voters (our personalization in the second conceptual sense). Given that, even in 
these systems, scholars warn about it not being enough that the conceptual option is given 
to the voters, but that the decisive influence should then also not be frustrated in practice, 
what does this mean for closed proportional systems in which the voter does cast her vote 
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for an individual candidate and not just a party, like in the example of the Slovenian electoral 
system (the first conceptual meaning of personalization)? There, the voter is not presented even 
with the conceptual option of choosing among different candidates from the same party, but 
the party itself instead delegates a single candidate to the voter’s district. It is obvious that, 
judging by the standard evolving from the comparative scholarship, the first understanding of 
personalizing elections disables the possibility of the decisive influence of voters already at the 
start, even before the question of its realization/frustration in practice occurs. This kind of a 
system thus cannot be said to guarantee the decisive influence of voters as measured vis-à-vis 
the influence of political parties. This was also the conclusion of the dissenting opinion in the 
Slovenian case that criticized the majority for not considering seriously enough the voice from 
the comparative scholarship on this theme.

In addition to this almost complete exclusion of the decisive influence of voters, as opposed 
to that by the parties, an electoral system that assumes only one individual candidate from each 
party per district (e.g., the Slovenian system) also hides another related anomaly. This delegation 
(imposition) by the party of just one individual candidate per voting district creates a paradoxical 
situation in which some voters strongly supporting a particular political party votes for an 
individual candidate from this party whom, however, she might dislike and would never have 
voted for, if it were about this particular person and not the party. The voter is not only unable to 
vote for another individual candidate from this same party, whom she really admires personally 
as a great candidate, since he was delegated by the party to some neighboring district, where 
the voter cannot vote (voters can vote only in the district of their respective residence). What is 
much more, by casting her vote for the candidate from her district, whom she dislikes, but votes 
for because of the preferred party to which he belongs, she is thereby actually casting her vote 
against the truly personally preferred candidate from this party who runs in the neighboring 
district. The candidates from the same party, as we saw above, compete for the parliamentary 
seats won by their party with each other, so that the one with the relatively greater number 
of votes between them takes the next of the party’s won seats. This means that, as far as the 
personalization of elections is concerned, such an electoral system actually – and here is the 
paradox, the perversion – translates the genuine will of the voter into its opposite. By voting for 
the individual candidate she strongly dislikes, but from the party she supports, her vote counts 
against the individual candidate from the same party (running in the neighboring district) whom 
she truly supports and would like to see in the parliament. In other words, the electoral system, 
as far as personalization is concerned, perverts the will of the voter into its opposite, so that the 
voter’s vote actually counts against her true and genuine will. The result becomes a distribution 
of seats that is the opposite of the voter’s own will. The decisive influence of voters on the 
distribution of seats to individual candidates (a key aspect of the personalization of elections) is 
thus disabled, and the will of the voters ultimately skewed to an extent that makes one wonder if 
the result of elections under such a system could at all be characterized as the will of the people.

Vis-à-vis Candidates

The third meaning of the decisive influence of voters can be observed from the perspective 
of the question of whether or not the voter has the chance of exerting her electoral pressure 
on individual candidates striving to be (re)elected. This influence is closely related to the issue 
of whether or not at least one candidate is elected in the district where the voter was eligible 
to cast her vote. If, from the voter’s district, no individual candidate is elected to parliament, 
then such a voter’s influence is less than the influence of the voter from whose district one, or 
perhaps even more, individual candidate is elected to parliament. It could be said that the first 
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voters’ influence is insignificant, while the second voter’s influence is decisive. Moreover, if large 
numbers of voters do not have a representative elected from their districts, this means that a large 
segment of the electorate is left without decisive influence.

The “decisive influence” of voters cannot be understood as a mere empty phrase, as the voter’s 
openness of choice among several candidates of the same party, but openness that is irrelevant 
in practice. Instead, it should be understood as serving its real purpose, that is, the constitutional 
value of the voter’s effective influence over their own lives within a representative form of 
government. The voters lead their lives more by themselves (though correctly and properly not 
fully by themselves within the system of representative form of government) when they do 
have the effective power to both “vote in” and “vote out” an individual elected representative 
who they feel is not serving their interest, which they express in the direct relationship of the 
voters and their representative/candidate. Only when a (re)election of a candidate is effectively 
dependent upon the voter’s vote can one speak of the decisive influence of the voter as being 
fulfilled and serving its purpose. The problem is that, in many proportional systems, like the 
Slovenian, where numerous districts are left with no elected representatives in the parliament, 
this direct link between the respective voters and the elected representatives who all come from 
other districts is severed. The elected representatives, if they want to be (re)elected, tends to be 
more responsive to the interests and needs of the voters in their own districts. Moreover, since 
the voters from the neighboring districts, even if from their own political parties, can cast their 
vote within the same party only in favor of their competing candidates and thus always only 
against, and never for, the elected candidates from the other districts (candidates from the same 
parties, but from different districts, compete with each other for the seats won by their party), 
these elected representatives tend to disregard the expressions of interests of such voters from the 
other districts. Ironically, the representatives increase their chance of being personally reelected 
by increasing the support for their party in their own districts, while decreasing that same 
support in their competing nearby districts. This situation, leading to large numbers of voters 
who are left with no elected representatives, creates an inequality as to the voters’ influence 
among different groups of voters in the country.

From a quick comparative survey,17 it appears that this third meaning of the decisive influence 
tends to be secured in at least some electoral systems with proportional representation. The 
criterion is that, from each district in which the voter is eligible to vote, at least one or more 
candidates should actually be elected. In this case, the above-described deficit as to the third 
meaning of the decisive influence of voters is significantly alleviated or even cured. In Austria, 
for instance, from four to five candidates per district are elected, in Denmark about eight in 
seventeen districts are elected (at least two and at most sixteen), in Finland about 13 candidates 
are elected in 14 districts, in Belgium from 4 to 22 candidates from a total of 11 districts are 
elected, and in the Netherlands and Israel all the candidates are elected by all the voters from the 
single, nation-wide electoral district. At first glance, the third meaning of the decisive influence 
of voters can successfully be secured even in proportional electoral systems. If so, our argument 
is that those electoral systems that fail to secure it, like the Slovenian (where, in one of the 
last elections, 21 districts were left without elected representatives) and several others, should 
be reformed so as to meet this important principle and the constitutionally mandated value 
underlying it. In order to secure this third meaning of the decisive influence of voters, one easy 
way of reforming the Slovenian electoral law would, for instance, be to replace the current 
88 districts with 44 districts, which means that, mathematically, each of the 44 districts would 
elect two representatives. Similarly, reducing the current 88 districts with 22 would lead to each 
district electing four candidates, while reducing the number of districts to 11 or to 8 would lead 
to, respectively, 8 or 11 elected candidates from each district. In light of the explicit provision of 
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the Slovenian Constitution, guaranteeing “the decisive influence of voters,” some such reform, 
despite the ruling by the Constitutional Court majority, seems to be necessary.

The Sound Meanings of Personalization

The above analysis enables us to draw some conclusions. They also lead us to the contours of the 
sound conception and meanings of personalization.

The first observation is that the systems with a conception of personalization that looks 
solely into the system’s ability to cultivate personal reputations of candidates, as opposed to the 
reputation of parties, is not yet a sufficient conception of personalization. Yet, even these systems 
do present a degree of personalization; the voter’s vote is cast not just for the parties, but also 
for an individual candidate delegated by the parties, one per party for each district. On the one 
hand, this is different from pure proportional systems, wherein a vote is cast only for parties 
and not for individual candidates. A degree of personalization is, therefore, clearly there. On the 
other hand, this degree is far too small. Such a system that incorporates only our first conceptual 
understanding of personalization still does not take into account the need to secure the three 
meanings of the decisive influence of voters, which are behind the sound idea of personalization 
in a democracy. It does not guarantee any of them and is even antithetical to the central (the 
second) meaning of the decisive influence of voters, which is about the system’s openness to the 
voter’s choice among several candidates of the same party, i.e., the second conceptual meaning 
of personalization.

The further stage of personalization is thus reached only by those electoral systems that go 
beyond the first meaning of personalization and adopt our second conception of personalization. 
We saw several examples of such systems above. Yet, at this level as well, the sound variant of 
personalization is not yet fully secured. As we saw, some systems do provide the open choice 
to the voter among different individual candidates of the same party. Rather, they function so 
that, in practice, open choice has little to no effect. In Belgium, this was reportedly because the 
voter’s choice was not simply about individual candidates alone, but also included the alternative 
possibility of confirming the pre-arranged party lists as such. Moreover, one can imagine 
proportional electoral systems that are based on the second conception of personalization 
and thus satisfy the second meaning of the decisive influence of voters but simultaneously 
fail to fulfill also the first and the second meaning of the decisive influence of voters. This 
would, likewise, not yet be enough to characterize such a system as following the fully sound 
conception of personalization. We saw, for instance, that, without the third meaning of the 
decisive influence of voters (voters from each district should have the effective power to vote in 
or out of office the candidates they able to choose from in elections), the voter’s choice among 
different candidates would be an empty choice. Similarly, by violating the first meaning of the 
decisive influence of voters (the weight of influence by one voter vis-à-vis another voter), 
such a system would pervert the idea of personalization and make it inconsistent with the 
central democratic principle of “one person one vote.” Only when the interplay between the 
concept of personalization and the three different meanings of the decisive influence of voters 
(including the one embodying the idea of one person one vote) is harmonious can the concept 
of personalization be sound and serve its imperative democratic purpose.

The fully sound conception of personalization is thus the one that follows the second 
conceptual meaning of personalization but then also makes sure that it is consistent with and 
secures all the three meanings of the decisive influence of voters. We saw above that, while some 
systems do not meet this requirement, others do. Examples of those that do include the Danish 
and Finnish electoral systems, wherein the problem from the Belgian system (the reported 
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insufficient functioning of personalization in practice) is systemically avoided, as is the danger of 
compromising the three meanings of the decisive influence of voters. Moreover, it should also 
be concluded that, even within the group of systems with this sound notion of personalization, 
further differentiations in the degree of personalization are possible. For instance, the Finnish 
system is even more personalized than is the Danish; unlike the latter, the former provides that 
the voters themselves, as opposed to the parties, appoint a large number of individual candidates 
who are to appear on party voting lists in the first place. These different variants would then 
represent different sound meanings of personalization within the general sound concept of 
personalization.

We suggest that the personalization dimension in all electoral systems can be properly 
assessed through these criteria. That was recently the case with the Slovenian electoral law 
that was challenged before the Constitutional Court. Yet, the defined assessment framework 
and its criteria are general, so any electoral law can be subjected to its scrutiny. They prompt 
rethinking some other electoral laws, potentially leading to similar challenges in their own 
domestic contexts, or/and further improvements of electoral policies along these lines.
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votes (The Venice Commission, Code of Good Practice in Electoral Matters, 2018).

8 See Karcher v. Daggett, 462 U.S. 725 (1983): “Congressional districts must be mathematically equal in 
population, unless necessary to achieve a legitimate state objective.”

9 “The maximum admissible departure from the distribution criterion adopted depends on the 
individual situation, although it should seldom exceed 10% and never 15%, except in really exceptional 
circumstances (a demographically weak administrative unit of the same importance as others with at 
least one lower-chamber representative, or concentration of a specific national minority)” (The Venice 
Commission, 2018, 16, para. 15).

10 Study conducted by the Department of Analyses and International Cooperation, the Constitutional 
Court of Slovenia. The study is part of the case file cited under note 1; see also The ACE Encyclopedia: 
Boundary Delimitation, available at: http://aceproject .org /ace -en /topics /bd /onePage.

11 Ibid. and Toplak. 2000, 68–9, 90–3.
12 Study conducted by the Department for Analyses and International Cooperation, the Constitutional 

Court of Slovenia, part of the case file, cited under note 1; see also The ACE Encyclopedia: Boundary 

http://aceproject.org
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Delimitation, available at http://aceproject .org /ace -en /topics /bd /onePage, p. 44, 122; and also 
Delimitation Equity Project: Resource Guide, p. 251–60, available at www .ifes .org/ publi catio ns/de limit 
ation -equi ty-pr oject -reso urce- guide .

13 Ibid.
14 See also examples of the ballot papers from the mentioned countries, which were obtained for the 

purposes of the comparative study on the case cited in Note 1, part of the case file U-I-32/15 at the 
Constitutional Court of Slovenia.

15 There are similar findings for Slovenia – e.g., the study of the use of preferential voting by Slovenian 
voters in the case of local elections (where, unlike at national elections, the Slovenian voter has the 
option to choose among different candidates from the same political party). See Toplak, 2003.

16 Some other arrangements, however, while allowing the choice of different candidates from the same 
political party (preferential voting), later reduce the influence of voters in relation to political parties in 
other ways, e.g., by introducing different thresholds for taking preferential votes into account. At such 
a threshold, preferential votes are taken into account only if the candidate collects them enough. See 
Toplak, 2017.

17 Due to the limited space and scope, we have not completed a comprehensive comparative analysis on 
this issue, which will need to await further studies. We nonetheless think that the introduction and 
definition of this third meaning of the voters’ decisive influence is conceptually important and deserves 
such further studies. Assuming that, at least some, or perhaps even many, electoral systems suffer from 
this weakness (in a similar way as does the Slovenian), this third conceptual meaning of the decisive 
influence can serve as a sound measure for such systems’ further improvement.
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Introduction

This chapter provides an overview of the law governing elections in Europe and focuses on the 
standards set by the European Court of Human Rights. It begins by describing the relationship 
between the three levels of the law governing elections in Europe: The law of European 
Convention of Human Rights (ECHR), the law of the European Union (EU) and the national 
law of individual member-states. It then presents the principles set out by the European 
Convention of Human Rights, as interpreted by European Court of Human Rights (ECtHR). 
It emphasizes the issues that are at the center of political debate and academic research.

Council of Europe, the European Union, and the States’ National Law

In addition to the election principles set out by the United Nations1 and other international 
organizations,2 there are three levels of law governing elections in Europe. The first level is 
that of the Council of Europe – set out in the European Convention of Human Rights and 
interpreted by the European Court of Human Rights – to guarantee basic election principles. 
Article 3 of the First Protocol of the Convention assures “free elections,” the “right to vote,” and 
a “secret ballot.”

Twenty-seven of the convention parties have united in the European Union. The European 
Union has its own rules on election procedures, and these constitute the second level of law. 
For the most part, European Union law regulates local elections and elections to the European 
Parliament, but only slightly addresses national parliamentary elections. European Union 
election law is regulated by EU treaties and directives, as well as by the jurisprudence of the 
European Court of Justice.

The third level of election law is national law. Naturally, this must conform to the wording 
of the convention, the decisions of the ECtHR in 47 of the Council of Europe member states, 
and to European Union election rules in 27 EU member states.

There is considerable variety in the type of elections held in these European democracies. 
At the national level, every country runs parliamentary elections and some conduct presidential 
or other types of election. Every country also conducts elections at either one or two local 
levels – the regional and the municipal. The federations usually have three. But, in addition to 
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these national and local elections, voters in 27 EU member states choose representatives to the 
European Parliament.

The European Convention of Human Rights and Its Jurisprudence

The Council of Europe plays an active role in setting electoral standards. It does so through three 
of its bodies: The Parliamentary Assembly, the Venice Commission, and the European Court of 
Human Rights.

The European Commission for Democracy through Law, better known as the Venice 
Commission, is the Council of Europe’s advisory body on constitutional matters.3 Since its 
creation, the Venice Commission has been particularly active in the electoral field through the 
adoption of opinions on draft electoral legislation. The Venice Commission has also taken part in 
drafting the wording of electoral legislation for various European democracies. The resolutions 
of the Parliamentary Assembly have further played an important role in influencing the electoral 
legislation in the Council of Europe’s 47 member states. But the European Court of Human 
Rights in Strasbourg has been the most influential of the three bodies when it comes to setting 
electoral and voting standards. It does so by interpreting the European Convention of Human 
Rights and, in particular, the convention’s first protocol.

While the Council of Europe member states agreed on the convention wording regarding 
most rights, they had considerable difficulty agreeing on the words guaranteeing rights to 
property, education, and free elections. Consequently, these rights were later included in a 
protocol to the convention. Article 3 of the first protocol reads:

The High Contracting Parties undertake to hold free elections at reasonable intervals 
by secret ballot, under conditions which will ensure the free expression of the opinion 
of the people in the choice of the legislature.

This wording was carefully tailored after the United Kingdom ruled out the phrase “free and 
fair elections,” since this could entail the institution of some form of proportional representation 
to ensure a fair balance of representation (Andrews, 1984, 463, 478). During the preparation 
process [i]t has been held repeatedly that, whilst this means that electors must be free from any 
form of duress or influence, and political parties must be free to mount campaigns and put up 
candidates, there is no guarantee that every vote will be equal (Andrews, 1984, note 9, 478).4 
Consequently, the protocol does not guarantee any principle of equality in elections or anything 
similar to the American principle of “one person, one vote.”

Many member states have chosen to ratify the protocol later than they ratified the basic text 
of the convention and, as mentioned, three of the convention parties still have not ratified the 
protocol (Andrews, 1984, note 6).

Scope of the “Free Elections” Article

One should take notice of the wording of the Article P1-3, which differs from the formulation 
of many of the other rights in the convention:

While most of the other rights in the Convention say that “[e]veryone has the right 
to…” or that “[n]o one shall be…,” and thus clearly describe individual rights of non-
interference from state activities, Article P1-3 stipulates that “[t]he High Contracting 
Parties undertake to hold…” The difference was reflected in the Commission’s initial 
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position according to which Article P1-3 did not contain any individual rights, for 
example the individual’s right to vote or to stand for election, but exclusively an 
“institutional” right to the holding of free elections.

(Lindblad, 2005, 60)

This initial approach, which resulted in the commission’s declaration of inadmissibility in cases 
concerning individuals’ complaints that they had been denied their individual right to vote,5 
changed in 1967 (X v. the Federal Republic of Germany, 1967, 10 YB 336; Lindblad, 2005).

When the court faced the article for the first time in 1987,6 it deliberately went far beyond 
the case and explained the meaning of the article in considerable detail. The court recognized 
that the protocol protects citizens’ right to vote and right to stand for election, even where 
the protocol does not explicitly mention them. It further recognized an individual’s right to 
complaint under this section. The court defined the protocol’s term, “legislature,” and determined 
the types of elections covered by the protocol. Moreover, it stressed that the protocol does not 
require any specific electoral system to be utilized by the member states.

Although this was not at all the issue in the Mathieu-Mohin case, the court explained that 
the article does not create any “obligation to introduce a specific system,” such as proportional 
representation or majority voting with one or two ballots (Mathieu-Mohin & Clerfayt v. Belgium, 
1987, Series A no. 113, §54).7

The court held that the article “applies only to the election of the ‘legislature,’” but that 
“the word ‘legislature’ does not necessarily mean only the national parliament” and “it has to be 
interpreted in the light of the constitutional structure of the State in question” (Mathieu-Mohin 
& Clerfayt v. Belgium, 1987, Series A no. 113, §53).

The term “legislature” has been further defined in a number of court decisions. In federal 
states such as Germany, Austria, Belgium, and Switzerland, the parliaments of the federated states 
(the Länder, regions, and communities or cantons) are also considered legislatures in the sense 
of Article 3 (Timke v. Federal Republic of Germany, 1995, 158ff).8 In contrast, local authorities’ 
deliberative assemblies are not considered legislators, since they are endowed only with statutory 
powers.9 Equally, the scope of Article 3 does not extend either to elections for Head of State 
or to participation in referendums.10 In two recent decisions, the court has, however, left the 
possibility that the presidential elections could be subject to the ECtHR review, if the president 
possesses powers usually regarded as legislative powers.11 In regards to Italian regional councils, it 
was initially left open as to whether these organs might be deemed to be part of the legislature 
in Italy,12 but it later ruled that they are in a subsequent decision (Vito Sante Santoro v. Italy, no. 
36681/97, §52, ECHR 2004-VI).

While member states of the European Union are parties of the convention, the European 
Union itself is not. It has thus been held that European Union legislation cannot be subject 
to review by the European Court of Human Rights. Until 1999, when asked to decide on 
matters related to European Parliament elections, the court consistently held that the European 
Parliament was not a legislature because it lacked legislative powers. In the Matthews v. United 
Kingdom13 decision, however, the court extended its jurisdiction over cases concerning European 
Parliament elections.

Electoral Thresholds

In systems that employ proportional representation, it is common for electoral law to include 
a legal threshold, below which a party is awarded no seats. “This is a cut-off point which is 
designed to reduce the number of tiny, splinter parties in the system” (Farrell, 2001, 81). Electoral 
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thresholds, also called “thresholds of exclusion,” are often implemented with the intention of 
bringing stability to a political system.

Thresholds are usually expressed as a minimum percentage of the vote or a minimum number 
of seats won. Slovenia is among those democracies that has used both kinds of thresholds over 
the past decade. In the Slovenian parliamentary elections of 1992 and 1996, the threshold was set 
at three parliamentary seats. In practical terms, this meant that a party needed to win about 3.2 
to 3.4% of the votes in order to exceed the threshold. In 2000, the threshold was raised to 4% 
of the votes cast. In Denmark the threshold is set at 2%, in Ukraine 3%, and in Germany 5%. In 
Sweden, a party must win either 4% of the national vote, or 12% of the vote in a single constitu-
ency, in order to be eligible for seats (Farrell, supra note 131, at 17). In Poland, the threshold is 
set at 5%, but ethnic minority parties do not have to reach this threshold to reach parliament. 
The number now stands at two percent in Israel’s Knesset (it was 1% before 1992, and 1.5% from 
1992 to 2003). Turkey’s 10% threshold is considered to be the highest threshold applied at the 
national level. At the same time, there are countries such as Portugal, Finland, the Netherlands, 
and Republic of Macedonia that have proportional representation systems without a threshold.

If the electoral threshold is set too high, a large number of votes may be cast that do not produce 
any actual representation (so-called “wasted votes”). Such a high threshold is thus often considered 
to be unjustified and contrary to democratic principles. Turkey’s threshold of 10% caused over 
45% of votes (cast for below-threshold parties) to be unrepresented in the Turkish parliament in 
the wake of the 2002 elections. Similarly, in Ukraine, with a 3% threshold during the March 2006 
elections, 22% of voters voted for minor parties that did not win any seats. In some cases, thresholds 
may be deliberately used in order to exclude ethnic minority parties from representation.

The commission and the European Court of Human Rights have evaluated electoral thresh-
olds in several different countries. In all of the three most recent cases – brought against Italy, 
Spain, and Turkey – the commission evaluated complaints filed by regional parties that enjoyed 
strong local support, but were having trouble reaching the national threshold. As we shall see, the 
commission tended to find in favor of the existing laws.

In 1996, the commission ruled on the compliance of the Italian electoral threshold of four 
percent with the convention.14 The Italian province of Bozen-Südtirol/Bolzano-Alto Adige 
has 420,000 inhabitants, of which 72.35% belong to the German-speaking and Ladin-speaking 
populations. The German-speaking population predominantly votes for the party called 
Südtiroler Volkspartei (SVP). Before the law was changed, the party generally gained more than 
80% of the votes of the German-speaking and Ladin-speaking minority in all the elections 
to the Chamber of Deputies in Rome, and it was represented by three or four deputies in 
the parliament. Members of the Chamber of Deputies were elected by a party-list system of 
proportional representation.

In accordance with the provisions of a new electoral law,15 75% of the seats were distributed 
by a majority system and 25% by a system of proportional representation. Under this system, the 
threshold set for the allocation of a seat in the Chamber of Deputies was 4% of the votes cast 
on the national level.

In the autonomous region of Trentino-Alto Adige/Trentino-Südtirol (which consists of two 
provinces: The province of Trento and the province of Bozen-Südtirol/Bolzano-Alto Adige, 
mentioned earlier), eight seats of the Chamber of Deputies were allocated by majority vote and 
two by proportional representation.

Under this new electoral law, the minority SVP was unable to obtain at least 4% of the 
national vote. “In the parliamentary elections of March 1994, the SVP gained three seats under 
the system of simple majority in the electoral district of Trentino-Alto Adige and no seat in 
respect of the system of proportional representation.”16
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The applicants complained that, under the new electoral law and its system of proportional 
representation, they were in effect excluded from having a seat in the Chamber of Deputies 
because, in order to obtain the required four percent of the votes cast, a party must poll 
approximately 1,600,000 votes nationwide.17

The commission rejected the arguments of the applicants.18 According to the commission,

[e]ven a system which fixes a relatively high threshold, e.g. as regards the number of 
signatures required in order to stand for election or, as in the present case, a minimum 
percentage of votes on the national level, may be regarded as not exceeding the 
margin of appreciation permitted to States in the matter…Moreover, similar provisions 
concerning the minimum threshold for the allocation of seats exist in other European 
legal systems.19

Five years later, in the 2001 case of Federación Nacionalista Canaria v. Spain,20 the court considered 
electoral thresholds in the elections to the legislative assembly of the Autonomous Community 
of the Canary Islands. The law21 laid down two alternative conditions under which a party 
could win representation: Either at least 30% of all valid votes must be obtained in an individual 
constituency or at least 6% of all valid votes must be obtained in the Autonomous Community 
as a whole.

The court considered “that a system of that kind, far from hindering election candidates such 
as those put forward by the applicant federation, affords smaller political groups a certain degree 
of protection” (Federación Nacionalista Canaria v. Spain, no. 56618/00, ECHR 2001-VI). It thus 
found no violation of the convention.

In the most recent and probably most interesting case – the case of Yumak and Sadak 
v. Turkey22 – the court evaluated the national 10% threshold of the Turkish parliamentary 
elections.

According to the Turkish law in force until 1995, the National Assembly was elected by a 
proportional representation system23 with two electoral thresholds: The provincial threshold (the 
number of electors divided by the number of seats to be filled in each constituency) and the 
national threshold of 10%. In 1995, the Constitutional Court declared the provincial threshold 
null and void.24 Moreover, Turkish law expressly forbade the formation of electoral coalitions of 
two or more parties. Consequently, each party had to obtain at least 10% of the votes nationally 
in order to win parliamentary seats.

In the November 2002 elections, 18 political parties had taken part, but only two succeeded 
in passing the threshold. One of the parties, DEHAP, is of a markedly regional nature, strong 
particularly in the Kurdish areas of Turkey. Turkey is a large country, and even regional parties 
may be supported by millions of voters. DEHAP won 45.95% of votes in the province of Şırnak, 
but fell short of passing the national 10% threshold. Two DEHAP candidates filed complaints to 
the Strasbourg Court. They claimed that the 10% threshold was undemocratic and contrary to 
the right to free elections, as guaranteed by Protocol One.

The Turkish government argued that the threshold was set as a result of several decades of 
political instability in Turkey and prevented fragmentation of the parliament. The government 
put forward two arguments in seeking to persuade the court that, although the 10% threshold was 
high in relation to the thresholds generally adopted, the system as a whole was “proportionate”:

 (a) The applicants could have been elected if they had been independent candidates; and
 (b) The applicants could have been elected if their party had entered into a coalition with 

larger parties before the election.
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The court concluded that neither argument was persuasive, and the second was even incorrect: 
Coalitions were expressly forbidden by Turkish law.

Yet, in a 5-2 decision, the court found no violation of the convention and justified the 
decision based on the political instability of Turkey in the 1970s. The electoral threshold of 
ten percent was accepted as a measure “to prevent excessive and debilitating parliamentary 
fragmentation and thus strengthen governmental stability” (Yumak and Sadak v. Turkey, no. 
10226/03). The court stressed, however, that “rules that would be unacceptable in the context 
of one system may be justified in the context of another.” In other words, the same threshold 
may well not be acceptable in states with a long democratic tradition.

Judges Cabral Barreto and Mularoni delivered a dissenting opinion. They were of the opinion 
that “the Turkish electoral system, which lays down a national threshold of ten percent without 
any corrective counterbalances, raises such a problem under Article 3 of Protocol No.1 that 
there has been a violation of the provision”25

They relied, in the first place, on the fact that 45.3% of the voters received no representation 
in the Turkish parliament since their votes were cast for parties that did not pass the threshold. 
Second, they relied on the decision of Federación nacionalista Canaria v. Spain.26 In this decision, the 
court emphasized that it found no violation because any political party had a chance to win parlia-
mentary seats by passing at least one of the two alternative thresholds – either a 30% constituency 
threshold or a 6% threshold in the region as a whole. In the Canaria case both types of parties – local 
and national – had a chance to be elected. In the case of Turkey, there were no such alternatives, but 
only a single, national threshold of 10%. The dissenting judges also took note of the Parliamentary 
Assembly of the Council of Europe, which had declared the threshold to be manifestly excessive 
and invited Turkey to lower it (Council of Europe Resolution 1380, 2004).27 Finally, they repeated 
the majority’s conclusion that all the arguments put forward by the government in regards to the 
proportionality of the Turkish electoral system were either unpersuasive or incorrect.

The Test Used for the Protocol 1, Article 3 Review

When examining compliance with the Article 3 of Protocol No. 1, the court does not use the 
same test used for examining compliance with other political rights protected by the convention. 
When pronouncing on cases involving the rights to private and family life (Art. 8); freedom 
of thought, conscience, and religion (Art. 9); freedom of expression (Art. 10); and freedom 
of assembly and association (Art. 11), the court constantly utilizes its proportionality test. For 
the examination of P3-1 cases, however, the court employs “less stringent” standards, which it 
explained in the Ždanoka judgment.

The court delineated that, in P3-1 cases, it applies the concept of “implied limitations,” 
which “means that the Court does not apply the traditional tests of ‘necessity’ or ‘pressing social 
need’ that are used in the context of ” other individual rights. As the court explained,

In examining compliance with Article 3 of Protocol No. 1, the Court has focused 
mainly on two criteria: whether there has been arbitrariness or a lack of proportionality, 
and whether the restriction has interfered with the free expression of the opinion 
of the people. In this connection, the wide margin of appreciation enjoyed by the 
Contracting States has always been underlined…For a restrictive measure to comply 
with Article 3 of Protocol No. 1, a lesser degree of individualisation may be sufficient, in 
contrast to situations concerning an alleged breach of Articles 8-11 of the Convention.

(Ždanoka v. Latvia [GC], no. 58278/00, §115, 
ECHR 2006)
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Active and Passive Suffrage – Different Standards of Review

In Europe, the right to vote is often referred to as an “active electoral right,” “active aspect of the 
right to vote,” or “active suffrage.” The right to stand as a candidate for election is referred to as 
a “passive electoral right” or a “passive aspect of the right to vote.”28

It is acknowledged that the standards applied for establishing compliance with the protocol 
are less stringent when the court examines cases involving the right to be elected than when 
it examines cases involving the right to vote. In both the Melnychenko and Ždanoka judgments 
cited above, the court observed that stricter requirements may be imposed on eligibility to 
stand for election than on eligibility to vote. While the test relating to the “active” aspect of the 
Article 3, Protocol No. 1 has usually included a wider assessment of the proportionality of the 
statutory provisions that disqualify a person or a certain group of persons from the right to vote, 
the court’s test in relation to the “passive” aspect of the above provision has been limited largely 
to a check on the absence of arbitrariness in the domestic procedures leading to disqualification 
of any individual from standing as a candidate.29

The European Court of Human Rights and United Nations Law

In three judgments issued in 2021, the Strasbourg-based court cited the United Nations 
Convention on the Rights of Persons with Disabilities (CRPD) but departed from case-law 
established by the Committee on the Rights of Persons with Disabilities. In its Toplak and Mrak 
v. Slovenia judgment, the court departed from the CRPD standards on accessibility, secret ballot, 
access to courts, and voting devices.30 Vrancken (2021) called court’s use of international law 
“unfair” (Vrancken 2021). In two judgments, the court did not follow CRPD’s position that 
states should recognise voting rights of all persons regardless of their disabilities.31

Notes

1 Article 21 of the Universal Declaration of Human Rights (UDHR) of December 10, 1948, as well 
as Article 25 of the International Covenant on Civil and Political Rights (ICCPR) of December 16, 
1966 contain provisions dealing with elections. For excellent overviews of the case-law and standards 
set by the above-cited provisions, see two publications published by Markku Suksi (Hinz & Suksi, 2003; 
Lindblad & Suksi, 2005).

2 The OSCE 1990 Document of the Copenhagen Meeting of the Conference on the Human Dimension 
of the Conference on Security and Co-operation in Europe (known as the “Copenhagen Document”), 
adopted on June 29, 1990, enlists numerous democratic rights, freedoms, and principles relevant to 
elections and the exercise of voting rights. Constitutional and Supreme courts, the European Court of 
Human Rights, the Venice Commission, and other bodies often rely on the Copenhagen Document. 
See, for example, the Venice Commission (2004) claiming that Moldova’s ballot access legislation could 
be in odds with the Copenhagen Document.

3 The Council of Europe’s Venice Commission’s reports and opinions are not binding, but the European 
Court of Human Rights often relies on them in its decisions. See, for example, the judgment of Hirst 
v. the United Kingdom (no. 2) [GC], no. 74025/01, ECHR 2005.

4 See also The Liberal Party and Others v. United Kingdom (dec.), no. 8765/79, December 18, 1980. 
However, the court held that this article contains an implicit recognition of an individual right to 
“equality of treatment of all citizens in the exercise of their right to vote and their right to stand for 
election.” Case of Mathieu-Mohin and Clerfayt v. Belgium, judgment of March 2, 1987, Series A no. 113, 
§54.

5 See, for instance, the commission’s decisions X v. Belgium, Decision of the Commission of September 
18, 1961, 4 YB 324 and X v. Others v. Belgium, Commission Decision of May 30, 1961, 4 YB 260. 
According to the commission, Article P1-3 does not guarantee the right to vote, to stand for election 
or to be elected…but solely the right whereby Contracting States hold ‘free elections at reasonable 
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intervals by secret ballot under conditions which will ensure the free expression of the opinion of the 
people in the choice of the legislature.’” X v. Belgium, Decision of the Commission of September 18, 
1961, 4 YB 324, cited in Lindblad, (2005, at 61).

6 Mathieu-Mohin and Clerfayt v. Belgium, judgment of March 2, 1987, Series A no. 113.
7 The court cites “Travaux Préparatoires,” vol. VII, pp. 130, 202, and 210, and vol. VIII, p. 14.
8 See also Cherepkov v. Russia (dec.), no. 51501/99, ECHR 2000-I and X v. Austria, no. 7008/75, 

Commission decision of July 12, 1976, DR 6, pp. 120–21, on the application of Article 3 of Protocol 
No. 1 to regional parliaments – Landtag – in Austria.

9 Molka v. Poland (dec.), no. 56550/00, ECHR 2006; Salleras Llinares v. Spain (dec.), no. 52226/99, ECHR 
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Introduction

Democracy rests on the idea that all citizens have the right to participate in government, either 
directly or via representatives, through genuine and fair elections. However, even in the strongest 
democracies, disputes concerning the electoral process can arise. The swift and fair resolution of 
such disputes is an essential part of democracy and crucial for voter trust in the electoral process.

All over the world, election dispute resolution is an increasingly prevalent topic. As a recent 
and notable example, President Trump indicated that the 2020 elections might ultimately be 
decided before the Supreme Court. In Europe, as well, there has been a recent surge in election 
disputes, sometimes with far-reaching consequences. In Austria, for example, the Constitutional 
Court annulled the 2016 presidential elections. Similarly, in Serbia, the Republic Electoral 
Commission ruled that the voting in over 200 polling stations was invalid, thereby giving more 
than 200,000 citizens the right to go vote again. In Belarus and Poland, appeals of the election 
results were brought before their respective Supreme Courts, but were ultimately dismissed.

Besides this surge in the number of election disputes, European-wide standards have recently 
evolved on the topic. International organizations like the Office for Democratic Institutions 
and Human Rights (ODIHR) and the Venice Commission routinely issue opinions and 
recommendations to European countries regarding their legislative framework on elections, 
including election disputes (Fasone & Piccirilli, 2017). Moreover, international courts and 
tribunals like the European Court of Human Rights (ECtHR) and the UN Human Rights 
Committee are increasingly imposing standards to which the domestic election dispute 
resolution system should adhere. Even though the ECtHR has consistently held that the right 
to a fair trial, safeguarded in Article 6 ECHR, is not applicable in an election context,1 it has 
had an undeniable impact on the systems of election dispute resolution. It has done so mainly 
via the principle that the effective examination of individual complaints and appeals in matters 
concerning electoral rights is one of the essential guarantees of free and fair elections, enshrined 
in Article 3 of the First Additional Protocol.2

These evolutions make election dispute resolution in Europe a welcome topic to address 
in this volume. This chapter will provide a comparative overview of the existing standards for 
election disputes in Europe. As such, it will focus on institutional and procedural aspects, rather 
than on more substantive issues of electoral law, like electoral thresholds.3 It will focus on the 
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standards that are set out in the opinions and recommendations by the Venice Commission and 
the ODIHR, as well as in the jurisprudence of the ECtHR.

European Standards on Election Disputes

When talking about election disputes, a distinction can be made based on when the dispute 
itself arises (ODIHR, 2019d). First, there are pre-election disputes, which as the word indicates 
take place before election day itself. These are, for example, disputes about candidate or voter 
registration, or about campaign financing. Second, there are disputes on election day itself, 
mostly relating to voter identification or alleged violations of election day procedures. Third, 
there are post-election disputes, which concern the final election results, including the counting 
and tabulation of votes. It could be argued that each of these types of election disputes is 
different and may, therefore, have to adhere to different standards.

However, when the case law of the ECtHR and the opinions and recommendations of the 
Venice Commission and the ODIHR are examined in more detail, it becomes apparent that 
they do not impose different standards based on the moment in which the dispute takes place. 
Rather, the only concern of these bodies seems to be the question of whether the domestic 
legislative framework prevents arbitrary decisions and allows for the effective protection of 
electoral rights by establishing an effective system for the examination of election disputes.

For this reason, this article will focus on specific issues of election dispute resolution, rather 
than on distinctions based on the timing of the dispute. The first of these issues is which type of 
body can be in charge of election dispute resolution. Then, the article will turn to the question 
what powers this body must have. Afterwards, it will examine any requirements concerning 
standing and time limits before this body. The final issue concerns the procedural safeguards 
that must be respected by the domestic bodies. For each of these issues, the prevailing European 
standards will be examined.4

Which Type of Body Is Competent?

Without a doubt the most important institutional issue concerning election dispute standards is 
the question of what kind of body should ultimately decide them. There is an incredible variety 
among European countries in this area, as different countries have opted for different institutional 
avenues to decide on election disputes. This is often a result of historical and political factors 
specific to each state. In some, mainly Central and Eastern European, countries, such disputes are 
dealt with by election commissions. In others, courts and tribunals are the competent actors. In 
a minority of states, for example Belgium and the Netherlands, parliament itself is competent to 
rule over certain election disputes. This institutional diversity is further compounded by the fact 
that, in many countries, the competent body varies depending on the topic of the complaint.

To a certain extent, this institutional variety reflects the principle of separation of powers 
(Romainville, 2020, 156; Verdussen, 2014, 461). In many European countries, election disputes, 
especially the validation of election results, have long been the exclusive domain of parliament 
itself. The original intention was to safeguard the independence of parliament by preventing any 
interference in its composition by the other branches of power (Muylle, 2010, 728; Philip, 1961, 
5–6). The predominant position of election commissions in some countries can also be seen as an 
attempt to keep the politically sensitive issue of election disputes away from the courts (Tushnet, 
2018, 115–23). Nonetheless, this political mechanism of dispute resolution has gradually lost 
favor in Europe. More and more countries have felt the need to take this competence away from 
the parliaments themselves and to instead entrust it to impartial and independent actors. France 
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decided, for example, in 1958 to give the last word over the verification of election results to the 
Conseil Constitutionnel, instead of to parliament. In this sense, the Venice Commission has noted 
that there has been an evolution in Europe during the twentieth century, in which election 
disputes have been assigned to a judicial body, at least at the last instance (Venice Commission, 
2019, para 20).

The idea that election disputes should – at least, at last instance – be subject to judicial review 
is also the point of view of the relevant international institutions. The Venice Commission has 
clearly held in its Code of Good Practice in Electoral Matters that an effective system of appeal 
requires that the appeal body in electoral matters should be either an electoral commission or 
a court. An appeal to parliament may be provided for in first instance. In any case, however, 
final appeal to a court must be possible (Venice Commission, 2002, II.3.3.a.). The ODIHR is 
equally of the opinion that disputes in electoral matters should be subject to judicial review. 
It relies on article 5.10 of the 1990 Copenhagen document, which holds that everyone must 
have an effective means of redress against administrative decisions, so as to guarantee respect for 
fundamental rights and to ensure legal integrity. From this provision, it has derived a general 
principle that all decisions by the election administration or other administrative bodies in an 
electoral context should be subject to judicial review (ODIHR, 2019d, 27). In many of its 
country reports, the ODIHR has recommended that the state in question amend its legislative 
framework in such a way that all decisions concerning elections are amenable for judicial review 
(ODIHR, 2020b, 21; ODIHR, 2019h, 21; ODIHR, 2017a, 16; ODIHR, 2017f, 19). This is the 
case, even if there already is some form of review, for example, by a hierarchically higher election 
commission (ODIHR, 2019i, 18; ODHIR, 2018b, 18–9).

Thus, the Venice Commission and the ODIHR are clear in their requirement that election 
disputes should – at least in last instance – be subject to judicial review. The same point of 
view has been adopted by the UN Human Rights Committee (1996, para 20). A purely 
political system, wherein the domestic parliament is the sole judge of its own elections, is 
therefore clearly not allowed. The ECtHR’s standpoint on this issue is less clear. In the 2010 
judgment of Grosaru,5 the Court had held that the Romanian system of post-election dispute 
resolution, which did not allow for judicial review, but only for an appeal to a commission 
that was composed for a large majority of members of parliament, violated the right to free 
elections. Many commentators interpreted this judgment in such a way that the court equally 
required a review by a court or other independent body in (post-)election disputes (Leloup, 
2019, 416; Gaudin, 2019, 80; Van Drooghenbroeck, Van der Hulst, & Caboor, 2018, 575; Van 
Drooghenbroeck & Belleflamme, 2010, 17–26).

In the recent judgment of Mugemangango of July 2020, the court – in its Grand Chamber 
formation – explicitly addressed the question of what kind of body should decide post-election 
disputes.6 In this case, Mugemangango, a Belgian politician, had lost the race for a seat in the 
Walloon Parliament by only a handful of votes. He subsequently asked for a recount of the 
ballots that had been declared blank, spoiled, or disputed. According to Belgian law, the Walloon 
Parliament itself, as constituted by the outcome of the elections Mugemangango was disputing, 
was in charge of this decision and ultimately denied his request. Subsequently, Mugemangango 
appealed to the ECtHR, claiming that the fact that the parliament had to decide on the election 
dispute violated his right to stand as a candidate in free elections (Article 3 of the First Additional 
Protocol) and his right to an effective remedy (Article 13 ECHR).

In its judgment, the Grand Chamber unanimously came to the conclusion that the Belgian 
system violated both convention rights. It held that the parliamentary system of election dispute 
resolution did not offer Mugemangango an effective examination of his complaint. Importantly, 
however, this violation was not based on the mere fact that it was parliament itself that had 
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decided on the complaint. On the contrary, the court explicitly held that the Convention does 
not require a judicial authority. It held that

in a case concerning a post-election dispute about the election results and the 
distribution of seats, it is necessary and sufficient for the competent body to offer 
sufficient guarantees of impartiality, for its discretion to be circumscribed with 
sufficient precision by provisions of domestic law and for the procedure to afford 
effective guarantees of a fair, objective and sufficiently reasoned decision.

In Mugemangango, the court thus stated unequivocally that a judicial review is not required and 
that an appeal to parliament can also be seen as an effective remedy. Even though the court 
makes mention of the fact that it concerns a post-election dispute, there is not immediately any 
sign in the case law to suggest that the principle set forth in Mugemangango cannot be extended 
to other kinds of election disputes. In other cases that concern (pre-)election disputes, the fact 
that there was no possibility for judicial review did not automatically lead the court to find a 
violation.7

It can thus be concluded that the court, as opposed to the Venice Commission and the 
ODIHR, does not require a final judicial review when it comes to election disputes. A review 
by a non-judicial body, like an election commission or the parliament itself, can suffice. This is, 
however, on the condition that this body fulfills the three requirements that were mentioned 
above. Among these requirements is the fact that the body in question is sufficiently impartial. 
One can wonder how this requirement is supposed to work in practice when it is parliament 
that decides on election disputes. The court itself has indicated that members of parliament 
cannot by definition be impartial.8 How then can a body existing exclusively of parliamentarians 
ever be considered impartial? This question remains, even if measures are taken to improve the 
situation, such as excluding direct competitors for the seat at issue from the voting process. It is 
almost unavoidable that there is at least an appearance of partiality when parliament has to rule 
over its own elections.

To a certain degree, the Mugemangango judgment thus seems to be contradictory. On the 
one hand, it explicitly states that members of parliament are by definition not impartial. On the 
other, it implicitly indicates that parliament, a body which is composed exclusively of members 
of parliament, can be seen as an impartial body if certain procedural or institutional requirements 
are met (Leloup, 2020, 392). This apparent contradiction is also lamented in two concurring 
opinions attached to the judgment. These opinions argue that, even though the judgment in 
theory leaves the states the option to choose either a parliamentary or a (quasi)-judicial remedy, 
the latter is the only viable option in practice. One can indeed wonder what measures could be 
taken in practice to ensure the impartiality of parliament in such cases. The most prudent choice 
for the European states would thus appear to be to establish a judicial review in election disputes, 
as is also required by the Venice Commission and the ODIHR.

Another question that relates to the broader issue of what type of body may be com-
petent for election disputes concerns the composition of election commissions. In several, 
mostly Central and Eastern European, countries such commission are widely used and are 
often competent to take important decisions, for example, with regard to candidate registra-
tion. Hierarchically higher election commissions are usually competent to hear an appeal 
against a decision of a lower election commission and can, therefore, act as a body of elec-
tion dispute resolution.

Given these wide powers, their composition is important. The way in which these com-
missions are composed varies among countries, but it is generally some mixture of members 
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of the majority and opposition, possibly with some additional independent members. In some 
countries, complaints have been raised about the composition of these commissions, based on 
the argument that the members of the political majority constitute a dominant majority. Such 
a composition would not allow for an effective and independent examination of election dis-
putes. In its opinions, the Venice Commission has pointed to the crucial importance of an equi-
table composition of election commissions, stressing that this should be guided by principles 
of maximum impartiality and independence from politically motivated manipulation (Venice 
Commission, 2020b, para 26; Venice Commission, 2002, paras 74–6). The ODIHR as well has 
denounced the imbalanced composition of the election commissions in some states (ODIHR, 
2020a, 8; ODIHR, 2019b, 9; ODIHR, 2004, 2) or noted that all members exclusively voted 
along party lines (ODIHR, 2019a, 22).

Occasionally, complaints about the composition of election commissions also reach the 
ECtHR. A string of cases against Azerbaijan is indicative of the way in which the court’s 
jurisprudence on this issue may evolve. Whereas the court has held that it is important for the 
authorities to be in charge of electoral administration to function in a transparent manner and 
to maintain impartiality and independence from political manipulation,9 it took a while before 
it actively engaged with complaints concerning the composition of election commissions. In the 
earlier cases, the court avoided these complaints completely by finding a Convention violation 
on different grounds.10 In later cases, however, it increasingly dealt with this issue. In a first step, it 
referred to the observations in a report of the ODIHR (ODIHR, 2010), which drew attention 
to the serious concerns that had arisen regarding the impartiality, openness, and transparency in 
the Azerbaijani election commissions.11 A few months later, it substantively addressed the issue 
itself. It held that

[a]lthough there can be no ideal or uniform system guaranteeing checks and balances 
between the different State powers or political forces within a body of electoral 
administration, [it] shares the view that the proportion of pro-ruling-party members 
in all electoral commissions in Azerbaijan is currently particularly high.12

Immediately, it added that the raison d’être of an electoral commission is to ensure the effective 
administration of free and fair voting in an impartial manner, which is achievable by virtue of 
a structural composition that guarantees its independence and impartiality, but which would 
become impossible to achieve if the commission were to become another forum for political 
struggle between various political forces.

It then noted, however, that the case at hand, in isolation, did not require it to determine, in 
abstracto, whether the way in which the Azerbaijani election commissions are composed is in 
itself compatible with the Convention. In its report on this string of cases, the Committee of 
Ministers stressed that Azerbaijan should take general measures with regard to the composition 
of the election commissions to make sure they can function independently (Committee of 
Ministers, 2013). As of yet, the Azerbaijani Government has not introduced any structural 
changes. Given that no concrete steps have been taken to mitigate the problems indicated by 
the court, it is not impossible that it will give a stronger signal in future cases and expressly rule 
that the current composition is in violation of the right to free elections. Even if it does not do 
this in the particular case of Azerbaijan, the court has made clear in this string of cases that it 
is willing to examine the composition of election commissions in the light of the right to free 
and fair elections and that it is conscious of the importance of equitable distribution between 
majority and opposition members in these bodies.
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The Issue of Jurisdiction

The previous section pointed out that, within one and the same country, many different bodies 
can be tasked with some aspect of election dispute resolution. Even the Venice Commission 
and the ODIHR, which require a judicial review in the last instance, allow for a prior appeal 
to another body like an election commission. Furthermore, as was already mentioned, the 
competent appeal body often varies depending on the issue at stake. The resulting panoply 
of bodies and procedures may hinder the effectiveness of the system of dispute resolution. 
Especially in the field of election disputes, marked by its very short time-limits (see below), it is 
crucial that a person can immediately find out with which body he or she must lodge a certain 
appeal. A clear domestic system of jurisdiction is therefore key.

This concern has also been raised in many reports by the ODIHR and the Venice Commission. 
Both organizations have stressed the need to avoid conflicts of jurisdiction between election 
administration bodies and courts (ODIHR, 2019d, 27; Venice Commission, 2020b, para 238). 
Neither the appellants nor the authorities should be able to choose the appeal body. In other 
words, the possibility of forum shopping must be avoided (Venice Commission, 2002, II.3.3.c.)

Both institutions have also repeatedly addressed this issue in their country-specific reports 
and opinions. The common thread throughout these texts is that the legislative framework 
must be harmonized in such a way that the law clearly indicates which domestic body has 
jurisdiction over each complaint (ODIHR, 2019g, 21; Venice Commission, 2013, para 39). 
Laws that offer a choice on where to submit a complaint, for example, by making an appeal 
against a decision of an election commission possible with either a hierarchically higher election 
commission or with the courts, should be abolished (Venice Commission, 2018a, para 88; Venice 
Commission, 2014b, para 121; ODIHR, 2019j, 28; ODIHR, 2019e, 19). However, both the 
Venice Commission and the ODIHR do allow such concurrent complaint procedures, if there 
is a clear and effective mechanism in the law to prevent the simultaneous use of both avenues, 
for example, by explicitly stipulating in the law that the judicial route has precedence in case of 
parallel proceedings (Venice Commission 2020a, para 29; ODIHR, 2020c, 20).

Which Decision-Making Powers Must the Competent Body Have?

As noted by the Venice Commission, a successful system of election dispute resolution relies on 
the effectiveness of the decision-making powers of the competent body (Venice Commission, 
2020a, para 124). Election disputes would, indeed, be deprived of all usefulness, if the competent 
body were not in a position to rectify any irregularities.

In this regard, it is important firstly that an appeal body can act not only against specific actions 
of election administration bodies, but also against inactions (Venice Commission, 2018a, para 89; 
Venice Commission, 2014a, para 76; ODIHR, 2019d, 48). A second important consideration is 
that public authorities that are charged with executing electoral legislation do not act outside 
the law, but instead exercise their powers in accordance with the applicable legal rules.13 Third, 
in the case that legislation does allow some room for discretion to the election administration, it 
is crucial that this discretion is not extraordinarily wide. The discretion must be circumscribed 
with sufficient precision by the law.14

Importantly, if an appeal procedure is open to domestic courts, their powers of review 
may not be limited in such a way that makes this review ineffective. The courts must have a 
sufficiently wide power of review in order to prevent arbitrary decisions.15 Furthermore, if the 
courts render a judgment in a complaint procedure, it is crucial that the election authorities feel 
bound by this decision. The effective protection of the rights in an election context presupposes 
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an obligation on the part of the electoral authorities to comply with a final judgment against 
them.16 The ECtHR’s judgment in Petkov provides a good example of this. In this case, Petkov 
appealed a decision that refused to put him on the list of candidates. Even though he won this 
appeal before the Bulgarian Supreme Court, the election authorities refused to add him to the 
list of candidates. The court found this to be a violation of the right to an effective remedy, as it 
essentially allowed the authorities to arbitrarily deprive candidates of their electoral rights.17 The 
ODIHR also has indicated that domestic courts should be empowered to order the performance 
of a specific duty by election commissions, rather than to only quash their decisions (ODIHR, 
2017d, 20). Thus, generally speaking, the competent body must be able to effectively remedy the 
situation that is being appealed.18

Time Limits

One of the aspects that sets election law, in general, and election dispute resolution, in particular, 
apart from other fields of law is the extremely short time-limits that must be adhered to. By 
definition, election disputes only occur during the electoral process, where time is of the essence. 
This urgency is irrespective of whether the dispute in question concerns pre-election or post-
election proceedings; a person who has been refused to stand for election has just as much 
interest in the rapid resolution of this dispute as someone who challenges the final election 
results. This is not to say that all forms of election disputes must have identical time limits (for 
example: ODIHR, 2019f, 18). A state is free to modify the time-limit according to the topic of 
the dispute.

This need for swift dispute resolution must be contrasted with the need for due process and 
the importance of granting the deciding body sufficient time to assess each complaint. Election 
disputes are often factual and very complex issues, which take time to adequately examine. The 
need for short time limits should, therefore, not stand in the way of procedural guarantees, like 
the right to be heard, or lead to decisions that do not address the substance of the complaint.

The ECtHR has acknowledged this difficult balance as follows:

considerations of expediency and the necessity for tight time-limits designed to avoid 
delaying the electoral process, although often justified, may nevertheless not serve as 
a pretext to undermine the effectiveness of electoral procedures or to deprive the 
persons concerned by those procedures of the opportunity to effectively contest any 
accusations of electoral misconduct made against them.19

In this regard, the court has lamented the situation in which the applicant was afforded only a 
day to prepare for the hearing,20 but has equally criticized a system for which the entire system 
of election dispute resolution could take up to 18 days.21

Both the ODIHR and the Venice Commission have taken a clear stance on the topic of 
time limits in election dispute resolution. The ODIHR has held that there should be expedited 
deadlines for filing and adjudicating all election-related disputes (ODIHR, 2019f, 18; ODIHR, 
2019c, 17). These deadlines must, moreover, be expressly established in domestic legislation 
(ODIHR, 2017e, 15). The Venice Commission has, like the ECtHR, stressed that time limits 
must be short, but should nonetheless be long enough to make an appeal possible and to 
guarantee the exercise of the right of defense and a reflected decision (Venice Commission, 
2002, para 95). It makes a distinction between the time limit to lodge a complaint and the time 
limit for adjudicating this complaint (Venice Commission, 2020a, para 76). For both stages, it 
suggests a time limit from three to five days.
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Both institutions have, moreover, been very active on this topic in their recommendations 
to the European states. In almost all reports or opinions, mention is made of the issue of time 
limits, often coming to the conclusion that the domestic legislative framework establishes a 
time limit that is too short (Venice Commission, 2018b, para 54; Venice Commission, 2014b, 
para 125; ODIHR, 2019h, 20; ODIHR, 2018b, 19) or too long (Venice Commission, 2017, 
para 78; ODIHR, 2018e, 16; ODIHR, 2018c, 13). However, irrespective of these recommenda-
tions, the Venice Commission has concluded in a recent study that it is difficult to determine 
a positive or negative trend among the European states regarding time limits and that, in many 
of them, explicit legal provisions regarding time limits are still lacking (Venice Commission, 
2020a, para 105).

Standing

Another important issue concerning election disputes is standing. A system of election dispute 
resolution would be deprived of much of its effectiveness if the domestic legislation unduly 
limited the people who are entitled to file complaints on perceived irregularities or inaccuracies.

The Venice Commission and the ODIHR support a very wide interpretation of standing 
when it comes to election disputes. In its Code of Good Practice in Electoral Matters, the 
Commission holds that all candidates and all voters registered in the constituency concerned 
must be entitled to lodge an appeal. However, for the voters a reasonable quorum may be 
imposed for appeal of the results of elections (Venice Commission, 2002, II.3.3.f.). In later 
reports, it also expressly mentions the right of appeal for political parties (Venice Commission, 
2020a, para 59). Similarly, the ODIHR has stated that every voter, candidate, or political party 
should have the right to lodge a complaint on every aspect of the electoral process (ODIHR, 
2019d, 71; ODIHR, 2016a, 19).

Both institutions have applied this extensive interpretation of standing to their 
recommendations to specific countries. Many examples can be found in which they criticize the 
domestic legal framework for limiting the right to lodge a complaint for specific groups (Venice 
Commission, 2018a, paras 91–2; Venice Commission, 2014a, para 72; Venice Commission, 2011, 
para 58; ODIHR, 2019j, 27; ODIHR, 2019e, 19–20; ODIHR, 2019f, 17–8).

As opposed to this very broad interpretation of standing by the Venice Commission and the 
ODIHR, the ECtHR follows a much more restrictive interpretation. In fact, it has expressly 
held that the right of individual voters to appeal against the results of voting may be subject to 
reasonable limitations in the domestic legal order.22 The court is of the opinion that it should 
be cautious about conferring unrestricted standing on individual participants in the electoral 
process and affords the domestic authorities a very wide margin of appreciation in this regard.23 
While there is a clear tension between this approach and that of the Venice Commission and 
the ODIHR, it is arguably in line with the recent stress on the Court’s subsidiary position 
(Lemmens, 2020, 684).

Procedural Guarantees during Election Disputes

The previous sections discussed questions that were related to the domestic body that is 
competent to rule on election disputes and to how this body could be reached. Nevertheless, 
questions could also arise on what procedural guarantees this body should afford to the 
individuals or groups of people who lodge a complaint. It is to this question that we now turn.

All three institutions that form the focus of this article have stressed the importance of due 
process and procedural guarantees during election disputes and this at the level of both election 
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commissions and courts alike (Venice Commission, 2020a, paras 106–23; ODIHR, 2019f, 19).24 
For this reason, this section will not make a distinction between the court and the Venice 
Commission and the ODIHR, as it has in several previous sections, but instead will examine the 
various procedural guarantees that these institutions require.

First of all, a person who lodges a complaint has the right to be heard (Venice Commission, 
2002, II.3.3.h; ODIHR, 2018f, 18).25 This presupposes that the person in question is informed 
about the timing and the place of the hearing (ODIHR, 2017b, 21).26 This information must, 
moreover, be conveyed in a timely manner, allowing sufficient time to prepare for the hearing.27 
In this regard, the court did not accept the situation in which the applicant was informed about 
the hearing 15 minutes before it took place.28

Secondly, the applicant has a right to submit evidence (Venice Commission, 2020a, para 90). 
For one, this implies that the applicant may submit written conclusions.29 The person involved 
should also receive any documents that are relevant for his or her complaint.30 Moreover, there 
must be a possibility to challenge any evidence against him or her.31 Finally, the right to submit 
evidence would be completely ineffective if the domestic authorities could choose to ignore 
it. Therefore, there is a procedural obligation on both election commissions and courts to 
adequately assess the available, pertinent evidence, while disregarding irrelevant evidence.32

Thirdly, as regards the eventual decision of the body in question, this decision must be 
reasoned (Venice Commission, 2020a, para 88; ODIHR, 2018g, 22–3).33 This reasoning may 
also not be overly formalistic,34 but should instead assess the applicant’s complaint in substance 
(ODIHR, 2017c, 22).35 This means that the domestic institutions are required to adequately 
assess any pertinent argument that is submitted.36

Finally, it is crucial that the proceedings before the election commissions and the courts 
take place in a manner that respects the principles of impartiality and transparency (Venice 
Commission, 2020a, para 116).37 This presupposes that hearings should, in principle, be public 
and decisions should be published (Venice Commission, ODIHR, 2019e, 19; ODIHR, 2019a, 
21; ODIHR, 2018d, 18).

Analysis

The previous title examined the European standards on election dispute resolution by making a 
distinction between several substantive topics. This section will take a look at all of these topics 
together and aims to provide some overarching points of analysis.

The first and clearest conclusion is that the prevailing European standards are geared towards 
the protection of non-state actors in the electoral process: The voters and the candidates. The 
relevant standards concern standing and time limits, the prohibition on formalistic decision-
making, and the duty to apply admissibility rules mildly (ODIHR, 2019j, 29–30), and they all 
clearly stem from a concern to make the system of election disputes as accessible and effective 
as possible. In this vein, the Venice Commission and the ODIHR have stipulated that states 
should avoid unnecessary obstacles to lodging a complaint (Venice Commission, 2020a, para 
110; ODIHR, 2016b, 22). Whereas this “applicant-centered” point of view is in line with the 
fact that the right to free elections is a fundamental right, it can nonetheless not be denied that 
it puts a lot of pressure on the domestic authorities that are tasked with election administration.

Secondly, it is apparent that, in many of its cases concerning the right to free elections, the 
Strasbourg Court refers to reports by the Venice Commission and the ODIHR (Suksi, 2016). 
The court may, for example, use these reports as evidence of irregularities during the election 
process (Bodnár, 2017, 57). Importantly, the court also looks at these instruments for guidance 
on the standards that the domestic system of election dispute resolution should adhere to. In 



Mathieu Leloup 

230

this way, these soft law standards get somewhat of a hard edge and the international institutions’ 
recommendations may be transformed into obligations (Úbeda de Torres, 2017, 38). Given the 
very active role that these institutions play in this field, the effects of this may be far-reaching.

However, it should be pointed out – and this is the third conclusion – that the court does not 
do this in all circumstances. It does not indiscriminately adopt the position of these international 
organizations but, at times, also chooses not to follow them. One important example of this 
is the judgment of Mugemangango, where the Grand Chamber of the Court made clear that 
election disputes do not have to be decided by a (quasi-)judicial body, thereby derogating 
from the clear stance of the Venice Commission and the ODIHR. The court, referring to its 
subsidiary position and the diversity in electoral systems in Europe, stated that it was not its place 
to indicate what type of remedy should be provided. This was a question closely linked to the 
separation of powers that fell within the wide margin of appreciation afforded to the European 
states.38 Another example can be found on the topic of standing, where the court indicated 
that a very low level of scrutiny would apply to the more technical stages of vote counting and 
expressed caution about conferring unrestricted standing to challenge this stage of elections 
on individual participants in the electoral process.39 These examples show that, on some topics 
concerning the right to free elections, the court attaches significant importance to its subsidiary 
position and is wary of imposing standards that would have a considerable impact on European 
states (Bodnár, 2017, 59). This echoes the conclusion of other scholars that the court has not 
interpreted the right to free elections as dynamically as many other Convention rights (Dickson 
& Hardman, 2017, 5).

Nevertheless, it must be concluded that the combined effect of the recommendations by 
the Venice Commission and the ODIHR and the case law of the ECtHR is slowly, but surely, 
leading to a convergence among European countries in the field of election dispute resolution. 
The best example may be found on the issue of which body is competent to rule on post-
election disputes. As was mentioned above, whereas there has been a general evolution towards 
establishing judicial review in this field throughout the twentieth century, a few countries 
have kept parliament as the sole competent body. Nonetheless, several of these countries have 
recently initiated a process to move away from such a parliamentary system. For example, both 
Luxembourg and Ireland have included a provision allowing for final judicial review over such 
disputes in their newly proposed constitutions. In Norway, a joint expert and political commis-
sion has recently recommended the introduction of a new judicial body to decide on election 
disputes. In Belgium, the 2020 coalition agreement makes mention of a revision of the current 
election dispute system as well. Thus, the few countries that still have a purely parliamentary 
system of post-election dispute resolution are taking steps to move away from this system and to 
follow suit in establishing judicial review. Though not the only reason, these countries do men-
tion the Venice Commission and the ECtHR as reasons for making this transition. This shows 
that the Venice Commission, the ODIHR, and the ECtHR are contributing to what can be 
described as a Europeanization of the systems of election dispute resolution. This is not to say 
that they do not leave room for differences between countries or that they require uniformity 
across Europe. Yet, the fourth and final conclusion must be that these three actors can be seen 
as a driving motor for a convergence among European states in the field of election dispute 
resolution.

Conclusion

The ODIHR report on the 2018 presidential elections in Azerbaijan mentions that no formal 
complaints had been filed at any level of the election administration or the courts, either before 
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or after election day. Some individuals specifically mentioned that they had not filed a complaint 
because they had no faith in the election commission and the courts to handle it in an impartial 
and professional manner (ODIHR, 2018a, 19).

Such a state of affairs is clearly unacceptable and inevitably works to the advantage of the 
incumbent majority. In a well-functioning democratic system based on the rule of law, there 
must be room for disputes at all stages of the electoral cycle in order to verify whether these 
took place in a free and fair fashion. In an election context, fairness means that voters and 
candidates must be afforded a reasonable opportunity to take part in the election and that all 
votes validly cast must be taken into account in order to accurately calculate the result of the 
election (Lemmens, 2020, 676). If election law is to be more than words on paper, any person 
who has the feeling that this has not been the case must have the opportunity to raise these 
complaints in front of a body that can effectively remedy the situation and offer sufficient 
safeguards. Only under such conditions can the electoral system keep the faith of the electorate 
and can the idea of democracy truly be respected.

This chapter looked into the formation of European-wide standards of election dispute reso-
lution in Europe due to the work of the Venice Commission, the ODIHR, and the ECtHR. It 
has examined the standards that these three bodies have set on several specific issues of election 
dispute resolution, and it has indicated that these standards are geared towards the protection of 
the non-state actors in the election process. Furthermore, it has shown that the combined effect 
of these three bodies is a driving force of convergence among the European states that may lead 
to a certain Europeanization of the domestic systems of election dispute resolution. 

Table 19.1  Overview of Electoral Standards and International Organizations

Venice Commission ODIHR ECtHR

Competent 
Body

Judicial review in final 
instance

Judicial review in final 
instance

No specific type of body, but
 1) Guarantees of impartiality;
 2) Discretion circumscribed by  

law;
 3) Guarantees of fair decision

Decision-
Making 
Powers

Review of both action 
and inaction; can 
cancel election 
results partly or 
fully

Review of both action 
and inaction; can 
cancel election 
results partly or fully; 
empowered to order 
the performance of a 
duty

Discretion circumscribed by 
law; appeal body able to 
effectively remedy complaint

Standing Every voter, candidate, 
and political party

Every voter, candidate, and 
political party

Wide margin of appreciation, 
no clear standards

Time Limits Three to five days for 
lodging complaint 
and three to 
five days for 
adjudication 

No clearly established 
standard. 
Recommendations 
point to two to five 
days 

No clearly established standard. 
Question whether any given 
time limit is long enough 
for effective complaint

Procedural 
Guarantees

Right to be heard; right to adequate time to prepare for hearing; right to submit 
evidence; right to reasoned decision; right to impartial and transparent 
proceedings
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Introduction

This chapter provides an overview of the Baltic election law framework, broadly outlining its 
main characteristics and legal topicalities. While Latvia receives a more in-depth investigation 
of its electoral system, the election law-related judicature and practice are explored for all three 
Baltic states. They have very similar historical origins, and they place significant weight on 
protecting their right to enjoy democratic and fair elections. This has also manifested in difficult 
grappling with how far such protection should go, as will be elaborated upon later in the chapter.

The rest of the chapter proceeds as follows. First, the Latvian electoral framework will 
be outlined, followed by a focus on candidature and party formation. Second, the Latvian 
jurisprudential practice connected to voting will be outlined. A similar format then follows for 
Lithuania and Estonia. The piece concludes with an outline of the function of the European 
Union Parliamentary elections, in which all three states participate.

The Latvian Electoral Framework

The Latvian electoral framework, like much of the state’s legal system, draws its roots from its 
period of independence in the inter-war period (Kerikmäe et al., 2017). In 1991, after regaining 
independence from the Soviet occupation, the Constitution of 1922 was reinstated to mani-
fest the continuity of the Latvian nation (Ziemele, 2005). The constitution is inspired by the 
Westminster model and stipulates a strong parliament, an executive body responsible to the 
parliament, and a figure-head president (Taube, 2001). Derived from the Weimar constitution, 
the constitution also provides means of direct democracy. The 70-year hiatus, however, came 
with significant anachronisms that have been amended (Peniķis, 2010).1 The first parliamentary 
elections in 1992 ran on the novel Law on Parliamentary Elections, which directly mirrored the 
1922 electoral law on various points. Many of the particularities derived from the twentieth-
century legal originator are still present in the Latvian electoral system, and they are responsible 
for forming an altogether unique electoral system.

Since 1992, the Law on Parliamentary Elections has stipulated a proportional representation 
party list system, with a preference voting scheme and a total of a hundred members of 
parliament. For the purpose of parliamentary elections, the Constitution of Latvia requires the 
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country be split into areas proportional to the number of voters in each area. Latvia is split into 
five major constituencies, with seats allocated according to a population census four months 
prior to the elections. Voters residing abroad are included in the Riga constituency.2 Generally, 
this has resulted in two constituencies accounting for more than half of the total amount of 
seats, compounded in recent years by the migration from the regions of Latvia to Riga and 
emigration trends (Davies & Ozolins, 2001, 2004; Pryce, 2012).3

The Law on Financing Political Organizations and Law on Pre-election Campaign are 
the primary statutes covering party and campaign financing. Parties can be financed through 
membership fees, donations for individuals, and income collected through economic activity 
conducted by the party. Illegal, anonymous, or foreign entities cannot donate. Donations per 
individuals are capped per party and per year. The state provides public funds from the state 
budget that are proportional to the results of the party in the previous elections. The expenditure 
ceilings of electoral candidates are also limited by law.

The Law on Central Election Commission establishes a three-tier election administration 
composed of the Central Election Commission, 119 Municipal Election Commissions, 
and 1078 Polling Station Commissions. The Central Election Commission is a parliament-
appointed body of nine members, with each appointment lasting for four years. One member 
is nominated by the Supreme Court from the judiciary. The commission is responsible for the 
general conduct of elections.

Municipal Election Commissions are made up of between seven to fifteen members who 
serve four-year terms based on appointments by respective municipal councils, which originate 
in nominations by individuals on the council, political parties, or groups of at least ten voters. 
They oversee the conduct of elections in their respective municipalities. Meanwhile, Polling 
Station Commissions are comprised of five to seven members appointed by their respective 
Municipal Election Commissions, and they are responsible for overseeing voting and counting 
procedures on election day.

Candidates and Parties in Latvia

To be a candidate in parliamentary or local elections, as well as to hold a position in state service, 
a person must hold Latvian citizenship. A person who was active in the Communist Party or the 
Working People’s International Front of the Latvian Soviet Socialist Republic after January 12, 
1991 is not allowed to run for elected office. Past collaboration with the KGB also precludes 
candidacy. The latter has presented a few difficulties in practice, which will be investigated later 
in the chapter.

To become a candidate, one must become a member of a party. Parties must be formed at 
least a year before parliamentary elections and contain at least 500 members, or be an alliance 
of various such parties with a total of 500 members.4 The party submits a candidate list in each 
constituency, on the condition of a monetary deposit.5 The list contains some basic information 
about the candidates, as well as their sign-off on a statement acknowledging their capacity to 
use the Latvian language at a professional level and a party program that cannot exceed 4000 
characters.6

Several changes were made immediately within the first election (Davies & Ozolins, 1994). 
More specifically, obstacles were placed to prevent party fragmentation by changing the formula 
for allocating seats from a Hare quote to a highest average Sainte Lague formula using odd 
divisors 1, 3, 5, 7, etc. with the threshold set to 5% in 1995 (Millard, 2011). This was done as the 
former seat formula allowed dozens of parties from an equally large amount of interest groups to 
prevent the functioning of parliament and government in Latvia’s inter-war period (Jungerstam-
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Mulders, 2006; Millard, 2011). The voting age was reduced from 21 to 18 years of age in order 
to reflect the modern trends and higher education standards. In 1997, the term of parliament 
was changed from three to four years. The voting period was shortened from two days to one.

Voters must also hold Latvian citizenship. When entering a voting booth, voters are presented 
with a list of the party and their candidates. Within this open-list system, voters can place the 
list in the ballot box, or place a plus sign next to the names of as many candidates as they wish, 
concurrently striking out the candidates they are against. The ballots are counted by taking the 
total sum of votes cast for the party, starting with those not expressing a preference and those 
expressing at least a single preference. Each candidate then receives the total vote for his or her 
party in the respective constituency, with the votes for the party alone being allocated equally to 
all candidates in the party list. The sum of positive preferences expressed for a candidate, minus 
the sum of negative preferences, are added, and candidates are elected in the order of their 
combined totals.7 While parties decide the order of candidate in the list, they’re not formally 
important, as voter preference is the deciding factor for which candidate is elected to the seats 
gained by the party.

The preferential voting scheme exists as a compromise between the requirement for can-
didates to run under parties and that for parties to submit full lists to election areas. Voters can 
exert their preference for individual candidates, which ought to serve as a counterweight to 
the mandatory party selection. This has resulted in the paradigm of parties becoming leader-
based parties, where list leaders have a clear advantage due partly to the visibility at the top 
of the list and partly to name recognition.8 When lists have multiple dozens of candidates, it 
is not uncommon for voters to be uninformed about the majority of their merits, especially 
as campaign resources and advertising are generally spent on the party as a whole and on 
party-leaders.

Concurrently, as candidates can be placed on the list of multiple constituencies, but can only 
win in one, the following candidates in the list would move up one, taking their position, in a 
sense wasting the preference of the voter. There is also no way of predicting where and how 
the winning candidate is selected, and who takes their place in the candidate list depends upon 
the relatively rare voters that would adduce preferences to candidates lower down the list. To 
remedy this trend, a reform was instituted in 2010 to limit the number of constituencies where 
a candidate’s name can appear to just one (Liepiņš, 2009). To a lesser extent, voter frustration also 
seeps into the Cabinet of Ministers, which is made up of elected parliamentarians. The conven-
tion, which is not mandated by the constitution or any other norm, is to give up one’s seat when 
taking up a ministerial post. This allows several additional candidates to move up the list, rotating 
into the position of an elected political representative.

Until 2012, parties did not receive state financing and requirements on party and campaign 
funding and campaigning transparency – though increased in 2004 through regulatory amend-
ments – were deemed generally ineffective. Political scientists have highlighted that the influ-
ence of wealthy patrons has been a core challenge to securing fair elections, especially in Latvia’s 
tradition of many parties with trivial membership (Millard, 2011). Better funded parties were 
significantly more successful than others, regardless of other factors (Īkstens, 2019).

Latvian Judicature

The Latvian election law domain is characterized by the consistent reappearance of cases 
regarding the rights of certain individuals to run in elections, with cases regularly being taken 
to the Constitutional Court or the European Court of Human Rights.9 Two strains of cases are 
outlined below.
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In 2006, the European Court of Human Rights delivered its judgment in the case of Tatjana 
Zdanoka v. Latvia.10 The applicant was denied the right to stand for election after the first elec-
tions of 1993, when the Municipal Election Act provided that candidacy was not allowed for 
those who had been members of the Communist Party of the Soviet Union or the Communist 
Party of Latvia and its affiliated organizations after January 13, 1991, which fit the applicant’s 
case.

Therefore, the applicant was not allowed to run in the 1998 parliamentary elections, which 
rose through instances to the Latvian Supreme Court, which judged that, as the applicant had 
been a member of the Community Party of Latvia after the set deadline, her claim to her rights 
to election being violated were unfounded. A Supreme Court Senate upheld the decision in 
year 2000. After being refused to run in the parliamentary elections of 2002, the case was heard 
by the European Court of Human Rights on the basis of the applicant’s right to election.

The court admitted that taking into account and ruling on the activities of members in 
connection with the Communist Party of Latvia was reasonable, as was presuming that their 
leading officials held anti-democratic stances. On that basis, the applicant’s exclusion from 
parliamentary election was reasonable. Though this measure would be unjustifiable in countries 
where democratic traditions had existed for many decades or centuries, it was acceptable 
given Latvia’s historico-political context and the need to restrict threats to newly established 
democracy.

The court thus found such mechanisms to be fair, as long as they are not arbitrary, are 
constantly reviewed, and do not exist indefinitely. It posited that the Latvian Parliament should 
constantly review such statutory restrictions, with a view of cancelling it in the near future. 
If progress is not made to such an end, the European Court of Human Rights might deliver 
opposite rulings in similar cases in the future.

In a continuation of the matter of the same applicant, the Latvian Constitutional Court in 
2018 upheld its previous decision,11 finding that, due to various external threats to democracy 
that have emerged since 2014, the rules disallowing the candidacy of individuals working with 
the Communist Party of Latvia or the Communist Party of the Soviet Union and its affiliated 
agencies beyond January 13, 1991 are still necessary and proportional to protect the Latvian state 
and its democratic institutions.

The Constitutional Court has previously stated that restrictions on electoral rights as 
exceptions should be interpreted narrowly, yet the more recent decision interprets the 1995 rule 
in a way that does not conform to the principle of legal certainty.12 For example, we can examine 
the interpretation of Section 5 (6) stipulating the freedom for the Central Election Commission 
to assess whether a person with his or her actions still threatens the independence of the State of 
Latvia and the principles of a democratic state without any demonstrable requisites or remedies. 
The dissenting opinion points out the line of cases and the rules depended on in the judgment 
ultimately exist to limit the right to political candidature for “one or two” people, especially 
without a recurring objective and founded justification.

In a 2008 case, the European Court of Human Rights13 upheld a challenge against a person’s 
candidacy on the grounds that the legal provisions under which he had been disqualified were 
too broad. The person in question was an officer of the Border Guard Forces of the former 
Soviet Union, where he was promoted to the rank of commander. In 1992, he left the forces 
and returned to Latvia, where he was appointed to and eventually became commander of the 
newly restored Latvian Border Guard Forces. In 1994, he abandoned his military career to enter 
politics, where he became Minister of the Interior, and remained a member of parliament until 
2002. The court noted that the person had held important posts since 1991 without engaging 
in anti-democratic activities.
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In 1998, a parliamentary record office took measures to record the individual as having 
collaborated with the KGB and a national judgment found that he had served as an officer of 
the KGB Border Guard Forces and not a KGB officer as maintained by the prosecution. As 
the Parliamentary Elections Act disqualified citizens “who are or have been serving officers of 
organs of public security or intelligence or counter-espionage services” of foreign states, he was 
struck off the 2002 election candidate list. The plaintiff then brought the case to the Court of 
Human Rights, relying on the right to free elections and prohibition of discrimination.

The court found that, in general, the Parliamentary Elections Act was too broad in targeting 
former officers of the KGB, specifically with regard to the wide functions of the agency, and that 
a case-by-case basis should be employed instead. As for the applicant, the court could not find 
anything in his past to suggest an opposition or hostility to the recovery of Latvia’s independence 
and democratic order, especially due to being disqualified from standing in elections only after a 
ten-year long military and political career in Latvia, which should have served as ample evidence 
of loyalty to the Latvian state and democratic values.

Estonian Election Framework

The Estonian parliament is made up of 101 members, elected through a proportional open-list 
system for a four-year term from 12 multi-member constituencies. Parties are required to obtain 
at least 5% of valid votes nationwide to cross the threshold. Personal mandates are distributed 
among candidates based on a simple quota, dividing the number of votes by the number of 
mandates in a district. Parties that attain a 5% threshold nationwide can participate in extended 
distribution of seats, with the order of candidates in district lists altered to represent the number 
of votes received per candidate. Parties receive district mandates for candidates exceeding the 
simple quota, and remaining seats are distributed at national levels using an alternative D’Hondt 
method.

As of the 2017, amendments to the Election Act, elections are administratively managed 
by the National Electoral Committee, an autonomous body responsible for general electoral 
management that issues decisions regarding the electoral legal framework. The National Electoral 
Committee heads the execution of elections and is responsible for operational functions in 
elections. It supervises election officials and organized internet voting, working together with 
79 municipal secretaries. There are 451 Voting District Committees appointed by municipal 
councils. They organize elections at the polling-station level.

Estonian law is generally well-developed in the sphere of e-government services, with detailed 
legislation on digital identification, data protection, and public information.14 This allows many 
services with traditionally paper-based documentation to be handled electronically.15 Estonia is 
distinctive by holding “e-elections” – providing its citizens a method of distance voting with 
binding results through the use of the internet. Voters vote on the basis of state-issued digital 
identities initially used for e-banking and digital contracts. E-elections have been run since 2005 
for parliamentary, local, and European elections on the basis of the Local Government Council 
Election Act Amendment Act. Though e-elections were once considered a national and legal 
experiment, they have become regular a portion of their election framework.

The Estonian State Electoral Office conscientiously worked to mitigate various risks to the 
system by bolstering the integrity and secrecy properties via technical and operational means. 
Digital signature-based authentication policies have been introduced to allow operators and 
auditors to effectively assess the authenticity of input and output data in the voting systems. While 
particular care has been taken to strengthen the system against external attacks, international 
stakeholders have pointed to certain weaknesses internally, like individuals with privileged access 
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to digital ballots being able to break vote secrecy. Notwithstanding the persistence of certain 
security risks, internet voting has widely been considered a success by international stakeholders 
(OSCE, 2019).

The Political Parties Act regulates party and campaign finance. Parliament allocates funding 
to parties, with an additional sum divided among parties with seats proportional to the number 
held. As of 2015, Estonia has limited the amount and sources that can be donated to parties, 
capped per year and per individual. Legal entities and anonymous donors are not allowed. Parties 
are not allowed to engage in commercial enterprise, but may take loans.

Candidates and Parties in Estonia

Parties can be registered upon collecting at least 1000 members. They can submit their members, 
if they are citizens over the age of 21, to run for elections, with the exception of serving 
members of the military. Candidates can run as independent or registered on the lists of political 
parties. Long-term residents with undetermined citizenship cannot vote or become candidates 
in national elections, but they can vote for office in local elections.

Estonian Judicature

The implementation of e-elections was not a frictionless process. In 2005, the President 
of Estonia refused to promulgate the relevant Local Government Council Election Act 
Amendment Act, which would have instituted e-voting due to an opined conflict with the 
principle of uniformity of local government council elections, as established in the Constitution 
of Estonia, as not all voters are guaranteed equivalent possibilities of voting.16 The president 
objected to the system in which voters have the possibility to alter their vote, if they vote by 
electronic means, by either voting electronically again or via ballot paper, whereas voters who 
do not utilize electronic voting cannot alter their vote at all. The Supreme Court opined on the 
constitutionality of the acts, in particular on the principle of uniformity of local government 
council elections established in the constitution. The principle of uniformity necessitates equal 
access to the voting, and the president argued that not everyone may have access to electronic 
voting and thus the proposed amendment infringed on the principle.

However, the Supreme Court found that “equal treatment” in the context of electing 
representative bodies does not denote absolute equal possibilities in performing the act of 
voting. Electronic voting is compared to other methods like advance polls, voting in custodial 
institutions, home voting, and voting in a foreign state. In fact, the use of new technology is 
supported by the growing number of internet users and the spread of services offered through 
the internet, which would increase the total participation of voters. However, the court found 
that the possibility of changing the vote through electric means during the advance polls is in 
itself an “essential supplementary guarantee” to the principle of free elections, as well as that 
there is no infringement of the right to equality and uniformity.

Several other Supreme Court cases have presented obiter dicta on the basis of cases brought 
by, but not directly related to, the plaintiff. In one case, the Supreme Court highlighted the fact 
that a person who is convicted of a crime and is serving a sentence in prison may not be able 
to participate in voting may be a contradiction between the Convention for the Protection 
of Human Rights and Fundamental Freedoms and the acts regulating elections in Estonia.17 
Though it was not “procedurally able to establish” the particular contradiction to several 
prisoner’s right to vote cases of the European Court of Human Rights, they did demand that 
the Riigikogu react to the possibility.18
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The safety of e-voting has been questioned in two cases. In one, a plaintiff evidenced 
how certain groups of individuals voting, like prisoners, can easily be traced and their votes 
monitored. In another, the plaintiff proved that a virus can be placed into the computer of 
the voter without his or her awareness, changing the transmission and result of the vote.19 
The plaintiff alleged that because the voter using the e-voting system cannot be certain that 
a third party will not record or change his or her vote, unlike voting in a booth in a poll 
division, the electronic votes case in the elections of 2011 should be annulled. Though the 
court acknowledged the possibility for a virus to be on the voter’s computer without his or her 
awareness, it dismissed the complaint of the plaintiff on the basis of the hypothetical possibility 
not satisfying the prerequisite for declaring the voting results invalid, as no voter’s rights were 
actually shown to be violated.

In another case, it was not possible to cast a vote for a certain candidate during e-voting 
because it was not fully compatible with certain settings chosen in an operating system, at times 
concealing the entire lower part of the voting application. These technical impediments thus 
prevented the voters from casting their vote for a particular candidate. The court stated that it 
is the responsibility of the state to ensure compatibility of the software; however, the onus is on 
the voter to seek advice from e-voting technical support and, in case such problems cannot be 
eliminated during the e-voting, voting should be made by means of a paper ballot.

Lithuanian Election Framework

The Lithuanian parliament consists of 141 members, elected for a term of four years on the 
basis of universal suffrage in a secret ballot, as set by the 1992 Constitution and the 1992 Law 
on Parliamentary Election. As a political compromise from the first free elections in 1990, the 
electoral system is mixed majority-proportional (Clark & Wittrock, 2005). Out of the total, 71 
members are elected in single-member districts, and, if no candidate gets an absolute majority, 
the first two contenders proceed to a second round during which majority votes choose 
the victor. The other 70 are elected in a nationwide multi-candidate party list-based under 
proportional representation with preferential voting. The threshold for political parties is 5% for 
political parties and 7% for coalitions. The structure, procedures, and functions of the Seimas are 
regulated by the statutes of the parliament.

Campaign financing rules are set by the Law on Funding of Political Campaign and Control 
of Funding. The laws set limits for membership fees in political parties, and they allow for the 
financing of campaigns from party funds, loans, donations from citizens, and interest received on 
funds kept in banks. Donations from individuals are capped, as are donations from candidates’ 
own funds. The limit on campaign spending is tied to the number of voters in a constituency. 
The law specifies that no more than half of the accorded spending limit can be used on televised 
campaigning.

Elections are administered at three levels. The Central Election Commission is the primary 
election oversight body, and appointments combine professional and party representation for 
four-year terms. The commission establishes boundaries for constituency to reflect changes in 
population prior to elections. As of 2015, the deviation on the basis of numbers of voters should 
be less than 10% of the nationwide average. There are 71 Constituency Election Commissions 
also comprised of nominees from various professional associations, local administrations, and 
parties that won proportional seats in the previous elections and are appointed temporarily 
for each election. There are currently 1996 Precinct Election Commissions appointed prior to 
every election, and they are composed of members nominated by political parties with seats in 
parliament or the respective municipal council.
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Candidates and Parties in Lithuania

For individuals to become candidates, they must be over the age of 25 and nominated by a 
registered political party.20 Membership requirements for parties were increased from 1000 to 
2000 in 2015. In single-mandate constituencies, potential candidates can nominate themselves. 
Individual candidacies must be supported by at least a thousand signatures from registered voters 
in the respective constituency. A candidate must receive an absolute majority to be elected in 
a majoritarian contest, if the voter turnout is above 40%. If the turnout is lower than 40%, the 
candidate receiving the most votes must still have received votes from a minimum of 20% of 
possible voters. In case of no victor in the first round, a run-off round is organized between 
the two highest-voted candidates. In the proportional contest, candidates win based on who 
received the most votes, if at least 25% of the turnout was secured.

Lithuanian Judicature

The Constitutional Court has significantly revised election legislation in the past few years, in 
line with modern practices and recommendations from international organizations. In particular, 
several amendments were made following the court’s decision in 2004 related to the conduct 
of campaigns to equate the giving of any good or benefit of material value to a voter by a party 
or related member to qualify as vote-buying, as well as reducing early voting and postal voting 
opportunities and introducing morality standards into campaigns.21 A 2015 Constitutional 
Court case also recognized that a rule allowing the number of voters in each electoral district to 
differ from the national average by 20% conflicted with the constitution, remedying a long-term 
grievance to preserving the equality of voting rights (Jastramskis, 2018).

Two cases have been particularly noteworthy for their connection and ultimate impact on 
Lithuanian election law. The case of Uspaskich v. Lithuania,22 in the European Court of Human 
Rights, centered on how Lithuania interprets the duty of an elected politician, as well as how a 
candidate acts in good faith and how a system of immunities can be abused. The case was based 
on a complaint brought by a well-known former Lithuanian politician about his house arrest, 
pending an investigation of political corruption by the national authorities.

The applicant argued that placing him under house arrest interfered with his electoral rights 
during the elections of October 2007. However, the government argued that the house arrest 
had been imposed without arbitrariness, granted that it was set only after the applicant’s arrest 
in Russia and return to Lithuania. It further argued that the house arrest was a lighter measure 
and that media and outdoor advertising could have been used for his candidature. The state 
further presented that the applicant had held a number of posts during his political career, which 
granted him immunity from prosecution, and sought to move on once immunity was lost by 
regularly participating in municipal, parliamentary, and European Parliament elections, which 
allowed him to enjoy immunity for a certain time period.23 The applicant’s political party itself 
was also able to change its legal personality and reorganize in order to discontinue a criminal 
case against it.24

The court highlighted that, while guarantees of parliamentary immunity service to ensure 
the independence of parliament and performance of its tasks, states are encouraged to limit that 
immunity for the purpose of ensuring a democratic society. As the applicant had been provided 
with multiple instances and forms of appeal, the court found that Lithuania had not violated the 
right to free elections under the European Convention of Human Rights.

The other case in the European Court of Human Rights regarded the attempt of a 
former impeached national president to register as a candidate for the 2012 elections.25 The 
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Constitutional Court was asked by members of parliament to examine whether a newly placed 
amendment to the Presidential Elections Act in 2004 limiting the period banning an impeached 
person from office for a period of five years was constitutional and whether there was a violation 
of the right to free elections under the European Convention for the Protection of Human 
Rights and Fundamental Freedoms. The court found that, while there was a violation to the 
person’s right to stand for election, the right to election did not exclude the possibility of 
imposing restrictions on the electoral rights of a person who has seriously abused his position.

While the court found the restrictions understandable, it was not sufficiently convinced 
that reversible disqualifications were proportionate to satisfying the requirements of preserving 
democratic order. In obiter dicta, the court noted that Lithuania’s position was an exception 
among its peers in Europe, in that the restriction in question was not subject to a time limit, 
but derived from a constitutional rule. The relevant legal provision was also found to be strongly 
influenced by the circumstances related to the individual.

European Parliament Elections

The European Parliament has 751 members, as laid down in the Lisbon Treaty. Each member 
is elected from the European Member states by direct universal suffrage for a five-year period. 
Each country decides the form of the elections, but must guarantee the equality of sexes, a secret 
ballot, and uniformity of elections. Beyond these rules, there are various differences in how the 
European member states handle them, and, while the Baltic States are relatively homogenous, 
differences also persist between them. Latvia and Lithuania, for example, enforce a 5% threshold 
for candidates to begin competing for a seat. Estonia has no such threshold. The three states have 
in common a system of constituency for the elections and a minimum age of 21 for candidates 
(2019 European elections: National rules, 2019).

As European Union elections are conducted by proportional representation, each country has 
a different number of members of parliament allocated on the basis of the D’Hondt formula. The 
principle of degressive proportionality employed results in smaller amounts of representatives 
from smaller countries and vice versa. Hence, respective to the size of their populace, Estonia has 
six seats in the European Parliament, Latvia has eight, and Lithuania has eleven. Though voters 
elect members of parliament from their own national parties, once elected, they are organized by 
political affiliation instead of nationality. There are currently eight parties, as well as a group of

non-attached Members of Parliament (The European Parliament, 2019).26

Members of the European Parliament have several powers. They co-legislate European Union 
rules with the Ministers of the European Union member states, adopt and amend legislative 
proposals, and decide on the European Union budget. They supervise the work of the European 
Union executive branch, the commission, and other European Union bodies. The European 
Parliament has been slowly gaining power over concerns of lack of democratic accountabil-
ity in the European Union, with significant expansion of its role in the Lisbon (Hix, Noury, 
& Roland, 2007; Schmidt, European Commission, & Directorate-General for Economic and 
Financial Affairs, 2015). Elections in the European Parliament are not considered an indication 
of party support at the national level (Īkstens, 2019). Latvia has seen discussion of choosing the 
next European Union Commissioner on the basis of respective party performance in the elec-
tions, but the approach has not received much support (Īkstens, 2019).

In the Baltic States, the European Parliamentary elections conform to the second-order 
theory, according to which voters select their candidates on the basis of national-level actuali-
ties and sympathies, rather than their fit against European-level issues (Īkstens, 2019; Reif & 
Schmitt, 1980). However, all three countries have increased in the importance of the European 
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Union dimension for voters making their decision in European Parliament elections, with pre-
vious experience at the European level making notable difference in their preferences (Ehin & 
Talving, 2019; Īkstens, 2019; Jastramaskis, 2019).

Conclusion

The Baltic States, notwithstanding their geographical proximity and similar historical 
development until the early 1990s, have diverged significantly in their electoral regimes. In each 
country, the electoral framework differs in mechanism and procedure at both the party and 
candidate level. Estonia has kept building its proportional open-list system; Latvia has embraced 
a proportional system; and Lithuania has bolstered a rare mixed majority-proportional system of 
voting. Together with their differing national priorities, the regimes, together with their unique 
challenges, have also been evolving divergently, and surprisingly quickly. Estonia has been 
challenged by the experiment of electronic voting and the guarantees it can provide for it. Latvia 
has toiled to tame political financing rules, while Lithuania has faced gerrymandering challenges.

There are equally important threads that unite the three countries, as classical remnants of a 
shared history under the Soviet Union. Voting rights for long-term residents without a declared 
citizenship are highly politicized matters that have repeatedly been challenged in courts. Though 
all three countries have faced the issue, their response has not been monolithic. Similarly, the 
national legal systems have had to handle exceptions from the electoral systems against certain 
individuals. In these cases, the legal frameworks have held steadfast to support the stances of the 
polity upon which they are based. While the Baltic stances have been more clearly understood 
in the past few decades by international stakeholders, the nations have also attuned much more 
effectively Western standards, particularly, with the European Parliamentary Elections – a melting 
pot for all the European Union.

Notes

1 The lack of human rights provisions, various numerical thresholds in the constitution, and the lack of 
provisions for decentralized governance in, for example, municipal government.

2 There have been debates on the possibility of splitting voters residing abroad in a different manner.
3 As of 2019, the capital city of Riga houses 633,000 inhabitants, or approximately 33% of the total. See 

the Central Statistics Bureau.
4 The electoral alliance is not an uncommon mechanism in Central and Eastern Europe, with the 

exception of being banned in Estonia. In Latvia, it has been used as a mechanism to counter oligarch-
sponsored parties and become a form of conglomerating fractions or creating new identities. This has 
also been identified as a risk, as rebranding folk that had lost internal or voter favor in a different cowl. 
Numerous alliances have formed over the past two decades, though often not to the pleasure of the 
public. However, alliances have had the most success in gaining party seats.

5 The current amount set in law is EUR 1400.
6 The list must also contain information on the domicile and additional citizenships or residencies 

candidates hold, as well as their current employment or titles. Until 2014, the law also stipulated that 
candidates must disclose title to or other forms of dominion of vehicles and real estate, securities, and 
any other monetary savings if they, individually or collectively, are worth more than 20 minimum 
monthly salaries. Until 2005, candidates had to disclose their marital status and, until 2002, a notarized 
certificate of the highest Latvian language proficiency. The latter was removed due to concerns from 
the Organization for Security and Cooperation in Europe and the European Union.

7 Up until 2010, parties participating in the elections were able to place candidates in more than a single 
constituency. The candidate winning a seat in more than a single area would be removed from the 
ballot count elsewhere. This was removed to increase the turnover of candidates, as well as clarify and 
more directly link voter choice to particular candidates.



Election Law in Latvia, Estonia, Lithuania 

245

8 As well as a general behavioral preference to select the tops of lists. While, in theory, a rational voter 
should.

9 It bears mentioning that, while the applicants were limited in participating in national elections, they 
could still run for European Parliamentary seats, where similar restrictions did not apply.

10 See case Ždanoka v. Latvia, European Court of Human Rights, Judgement of the Grand Chamber, 
Application no. 58278/00.

11 See decision in Satversmes Tiesas lieta Nr. 2017-25-01 “Par Saeimas vēlēšanu likuma 5. Panta 6. Punkta 
atbilstĪbu Latvijas Republikas Satversmes 1., 9. Un 981. Pantam.”

12 See the separate opinion in Atseviškās domas Satversmes Tiesas lieta Nr. 2017-25-01 “Par Saeimas 
vēlēšanu likuma 5. Panta 6. Punkta atbilstĪbu Latvijas Republikas Satversmes 1., 9. Un 981. Pantam.”

13 See case Ādamsons v. Latvia, European Court of Human Rights, Judgement of the Grand Chamber, 
Application no. 3669/03.

14 Commonly referred to as “e-signatures.”
15 E-services are also available in the procedures under administrative, criminal, intellectual property, and 

consumer protection laws.
16 See the case 6SC 3-4-1-13-05, Petition of the President of the Republic in 2005. Available at www .nc 

.ee/ ?id¼823 1
17 See the Supreme Court case 3-4-1-7-11. Available at https://www .riigikohus .ee /en /constitutional 

-judgment -3 -4 -1 -7 -11
18 The cases referred to, in particular, are Chamber judgment Greens and M.T. v. the UK, November 23, 

2010 and Grand Chamber judgment Hirst v. United Kingdom (No. 2), October 6, 2005. Both cases 
touched upon the validity of the disenfranchisement of voters, highlighting that any exceptions to the 
convention should require a case-by-case investigation in front of a judge, even for prisoners.

19 It bears noting that the plaintiff set out several arguments challenging the safety of e-voting. While the 
electronic voting project manager opined that the Estonian Cyber Emergency Response Team, Cyber 
Defence League, and other organizations responsible for cyber security would identify the spreading 
virus and advise the National Electoral Committee regarding the need to annul electronic voting 
results, the plaintiff argued that viruses are generally not detected for up to a year and that Estonia, as 
of yet, lacks a system that would quickly detect such a virus.

20 Certain caveats apply: the candidate’s residence must be in Lithuania, and judges, active military 
personnel, and certain officials, among others, cannot apply.

21 See case Paksas v. Lithuania, European Court of Human Rights, Judgement of the Grand Chamber, 
Application no. 34932/04.

22 See case Uspaskich v. Lithuania, 2016, European Court of Human Rights, Judgement of the Grand 
Chamber, Application no. 14737/08.

23 The applicant was elected to a municipal council in 2007 and, after finding out that the post did not 
grant immunity from prosecution, the applicant refused the mandate, choosing to run for parliament 
a few months later. After his immunity was lifted by parliament, he ran for European Parliament and 
resigned from the Lithuanian Parliament. There, however, his plea to be shielded from prosecution 
in Lithuania was rejected. He was re-elected to the European Parliament two years later, where the 
institution again lifted his immunity in 2015.

24 The party used the same name and same logo, but under a different legal entity.
25 The president had been found unlawfully granting Lithuanian citizenship to a Russian businessman, 

disclosing state secrets, and exploiting his own status to exert undue influence on a private company. 
See Uspaskich v. Lithuania, 2016, European Court of Human Rights, Judgement of the Grand Chamber, 
Application no. 14737/08.

26 The oldest required candidate age is 25, valid in both Greece and Italy.
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Introduction

As part of late nineteenth-century reform initiatives, the first general election for the Chamber of 
Deputies (Meclis-i Mebusan) of the Ottoman Empire was held in 1877. This followed the adop-
tion of the new constitution a year earlier, which had turned the empire into a constitutional 
monarchy. The upper house members or the senate of the parliament, the General Assembly, 
were appointed notables in the Ottoman government. General elections for the Chamber of 
Deputies were subject to various restrictions that included suffrage for only propertied males. 
Even with limited suffrage, however, these elections still played a significant role in social-
izing large masses into a new governance system via representative elections into assemblies. 
Moreover, these elections legitimized a new constitutional citizenship and mobilized large seg-
ments of the population, expanding the public sphere via rallies, journalism, petitions, and other 
campaign activities (Kayalı, 1995, 282). In total, six general elections were held between 1877 
and 1919. Following the dissolution of the Chamber of Deputies during the Allied occupation 
of the then capital city of Istanbul, the national movement against the Allied occupation held, 
in 1920, another election of deputies for the new Turkish Grand National Assembly (Türkiye 
Büyük Millet Mecklisi, TBMM), which provided the institutional umbrella for the conduct of 
the war of liberation in Anatolia that culminated in the founding of the Republic of Turkey in 
1923 (Kalaycıoğlu, 2010; Kydyralieva, 2019; Tunaya, 1963).1

Although a representative assembly provided the foundation of political legitimacy for the 
new republic, several attempts at a multiparty competition in elections failed until the May 1950 
election that led to the defeat of the Republican People’s Party (Cumhuriyet Halk Partisi, CHP), 
which had remained in power as the founding party of the young Republic.2 Numerous changes 
in the electoral system were subsequently introduced.3 There were two primary motivations 
behind these changes: 1) Representational distortions and 2) instability due to weak coalitions. 
Typically, distortions in favor of the winning parties reduced the electoral representation of the 
opposition parties, or the election system contributed to the acute fragmentation of the party 
system that resulted in governmental instability via weak coalition governments.

The current constitution recognizes these historical experiences with the election systems 
adopted in the country. Article 67 sets a rugged ideal to achieve: “The electoral laws shall be 
drawn up to reconcile the principles of fair representation and stability of government.” A 
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paragraph added in 2001 also states that “Amendments to the electoral laws shall not apply to 
the elections to be held within one year from the entry into force date of the amendments.” 
Hence, legislators reflect an awareness of the manipulative character of impending changes to 
the election system that favor the incumbent majority in the TBMM, aiming to maintain this 
status via changes in the election law. This stipulation is only binding by the elites’ unwritten 
political culture that controls a large majority to change the constitution.

In fact, the particular stipulation that aimed to deter the short-term manipulative changes in 
the electoral laws was waived for the next general elections by the constitutional amendments 
approved by the April 2017 referendum. These amendments aimed to turn the parliamentary 
regime of the country into an executive presidential system. In the new presidential system, the 
president’s executive powers were emboldened, while those of the TBMM declined significantly.4 
Hence the dynamics of the elections were expected to change. The referendum results showed 
a slim margin of victory for the presidential system supporters. Given the 10% threshold, 
the opposition group, including the main opposition party, the Republican People’s Party 
(Cumhuriyet Halk Partisi, CHP), and the ethnic Kurdish Peoples’ Democratic Party (Halkların 
Demokratik Partisi, HDP) could satisfy the threshold. However, the presidential system’s critical 
supporting parties, such as the Nationalist Action Party (Milliyetçi Hareket Partisi, MHP), which 
had inner-party turmoil, risked remaining out of the parliament. This waiver of the stipulation 
is, perhaps, evidence of the expectation that an early election could be necessary or unavoidable 
after the constitutional referendum of 2017 and that arrangements in the election system were 
deemed necessary to maintain the new presidential system’s sustainability.

These election system arrangements came about a year later, on March 13, 2018. The 
substantive series of changes adopted had two main impacts on the election system that, in turn, 
transformed the nature of Turkish politics at large. First, these changes created a new electoral 
system and effectively rendered the restrictive nature of the 10% threshold mostly obsolete. 
Second, several significant changes demolished the principles established in the founding years 
of the multiparty elections concerning the administration of elections.

In the following sections, I will argue that the Turkish electoral system still struggles to 
achieve the constitution’s unfeasible task. I will briefly go over the election system’s central legal 
tenets, note a few important reflections of these legal arrangements in the party system, and lay 
down the current reform challenges and their implications for Turkish politics.

Constitutional Foundations of the Election System

Article 67 of the constitution clarifies the right to vote, to be elected, and to engage in political 
activity:

Elections and referenda shall be held under the direction and supervision of the 
judiciary, in accordance with the principles of free, equal, secret, direct, universal 
suffrage, and public counting of the votes. However, the law determines applicable 
measures for Turkish citizens abroad to exercise their right to vote. All Turkish citizens 
over eighteen years of age shall have the right to vote in elections and to take part 
in referenda…Privates and corporals at arms, cadets, and convicts in penal execution 
institutions, excluding those convicted of negligent offenses, shall not vote. The 
necessary measures to be taken to ensure the safety of voting and the counting of the 
votes in penal execution institutions and prisons shall be determined by the Supreme 
Board of Election; such voting is held under the on-site direction and supervision of 
an authorized judge.
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Given the large draft-based armed forces, the restriction on low-ranking army personnel restricts 
young male voters’ participation. Professionalization and reduced reliance on drafted soldiers 
are expected to reduce this restriction. However, given the sensitivity around armed forces 
influencing civilian politics in the country, such restrictions are not likely to be lifted.

There is a large population of Turkish citizens living abroad. The exact size is not known, 
since the official government data is based only on voluntary registration of Turkish citizens in 
their local embassies or consulates. However, the Turkish Ministry of Foreign Affairs reports that 
more than 6.5 million Turkish citizens live abroad, with 5.5 million in Western Europe.5 Only 
in 1995 did Turkish citizens living abroad gain the right to vote. However, to exercise this right, 
they needed to travel back to Turkey and cast their votes by physically being present at custom 
offices, airports, or country borders. Since 2014, these procedures have become more accessible 
since expatriates could make an appointment in the diplomatic representative office closest 
to their registered international addresses in order to cast their votes. While the appointment 
condition was lifted in 2015, expatriates had to be physically present in consulates or embassies 
to cast their votes. As of 2017, registered voting-age citizens could vote at any embassy, consulate, 
or border polling station. Despite these facilitating arrangements, the turnout rate remains 
significantly lower than domestic turnout. However, expatriate vote choice is reported to be 
similar to domestic vote choice.6 If the turnout rate reached similarly high levels abroad, would 
we still observe a similar vote choice? The answer to this question is mostly unknown. However, 
we know that, given the low turnout, the influence of the votes abroad remains limited on 
the election outcome. Facilitation of registration procedures and expansion of the number of 
polling stations abroad could raise the turnout. However, online or mail voting is more likely to 
raise the participation of citizens abroad in elections.

The Electoral Law

There are 600 seats available in the TBMM, for which elections are held using the d’Hondt 
method. In order to win a seat in the TBMM, a party needs to obtain 10% of the valid 
nationwide votes. Available seats are distributed to 87 electoral districts.7 Turkey inherited an 
administrative system from the Ottoman Empire that is based on the geographic boundaries 
of provinces. These provinces each have a provincial governor (vali) appointed by the central 
government in Ankara. Each province is also sub-divided into districts with district governors 
(kaymakam), and then into villages in the rural sector and neighborhoods in the urban areas, 
each having a headman or muhtar. While the central government appoints valis and kaymakams, 
the muhtars are elected by their local constituencies. In addition, provinces and districts also 
have an elected executive mayor working with provincial assemblies. Larger metropolitan 
greater-city and district mayors, municipal and provincial councilors, neighborhood and 
village muhtars, and their village councils are elected by a simple plurality first-past-the-post 
election system.

At the national level, the seat distribution across provinces or the apportionment system 
for the TBMM introduces a significant bias into the election system that favors the smaller 
central and eastern Anatolian provinces at the expense of the larger metropolitan provinces 
of the coastal regions. According to the apportionment method, each of the 81 provinces first 
gets one seat, irrespective of its population, and then the remaining 519 seats are distributed in 
accordance with provincial population figures and the largest remainder, or Hamilton method. 
If, for instance, a province has 10.3% of the total population, then 519 x 0.103 = 53.46 seats are 
due to be allocated to that province. This province, based on its population, “deserves” 53 seats 
and a partial 0.46 of a seat. The provinces are then ranked based on the fractional remainders, 
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and the provinces with the largest remainders are each allocated one additional seat, until all the 
seats have been allocated.

There are at least two analytical problems here. One concerns the first round of distributing 
seats without reference to provincial populations. Some provinces do not have a population that 
would guarantee a single seat or, simply put, 1/600 of the total population, which represents 
approximately 135,000 people. If a province does not have this population, it nevertheless gets 
one guaranteed seat from this first round. Then the remaining seats are distributed in accordance 
with the provincial population. Assuming that a small province has, let us say 110,000 people, the 
result is only (110,000/81,000,000) x 600 = 0.814, or 81.4% of a seat. Then this province may 
get an additional second seat in the second round of undistributed seat allocations. In this way, a 
small province with only a population that justifies about 81% of a single seat may get two seats 
in the TBMM. Hence smaller provinces get over-represented.

The second issue is due to the zero-sum nature of apportionment biases; i.e., if some 
provinces receive seats that they do not deserve based on their population, some other provinces 
must lose seats that should have been allocated to them. Indeed, smaller central and eastern 
Anatolian provinces receive seats at the expense of large coastal metropolitan provinces. The 
political meaning of this bias in the system is that these over-represented smaller Anatolian 
provinces are also relatively less competitive electoral markets, wherein conservative and ethnic 
issues mobilize voters relatively more easily. Hence this apportionment bias creates an advantage 
for the conservative and ethnic parties at the expense of more centrist and left-wing parties with 
relatively more progressive agendas.8

A List System of Proportional Representation

Once the seats are allocated to provinces, then each province constitutes a large electoral district 
with multiple seats available, and a proportional representation (PR) system with the d’Hondt 
formula translates party votes to seats in the TBMM. Each party forms a list of candidates to fill 
the number of available seats in each electoral district or province. If, in a given district, there are 
ten seats available, each party typically forms a list of ten candidates. Given the party votes shares, 
each party sends the top so many candidates from their list who win, according to the d’Hondt 
formula, in proportion to their vote shares.

The 1980 military regime imposed a minimum of 10% nationwide electoral support for 
winning any seats in the TBMM. Even if a regional party wins a substantial majority in several 
provinces of the country, unless that party’s vote constitutes at least 10% of the valid votes 
nationwide, it will not get any seats from those provinces. This arrangement was designed 
to create majorities in the TBMM, hence avoiding any coalitions due to small party votes 
fragmenting the parliament’s seat distribution.

Over the last two decades, this arrangement principally worked to keep regional Kurdish 
ethnic parties out of the parliament. However, minor right-wing pro-Islamist, as well as Turkish 
nationalist parties, were also constrained by the same threshold, which rendered the founding 
of new parties difficult. Consequently, smaller ideological or issue-based constituencies were 
grouped under larger umbrella parties, which rendered inner-party politics all the more difficult 
to manage. In a sense, coalitions were brought into the party organizations. The real party 
politics came to be played in the shaping of party lists to be offered for elections in the sizeable 
multi-member district PR elections.

The nationwide electoral threshold only applies to parties that run in the national elections. 
To win a single seat, independent candidates who run in a given district are only constrained 
by the d’Hondt formula requirement. Parties may support multiple independent candidates. As 
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long as each of these candidates receives a level of support that qualifies for a seat, he or she can 
all get elected as an independent from a multi-member district. However, if an independent 
candidate receives more votes than necessary to win a seat, those excess votes are, in a sense, 
“wasted.”

Such a large number of independent candidates from a party who cannot pass the national 
threshold, with each running separately in different provinces, requires a great deal of coordination 
and voter mobilization. There are various ways to make this more complicated such as the ban 
of independent candidates using candidate-printed name ballots, thereby forcing voters to find 
the right candidate on centrally printed ballots.

For the 2007 and 2011 elections, the Kurdish parties supported independent candidates to 
bypass the 10% threshold limitation and, since 2015, they have run on a national platform and 
successfully passed the threshold. Hence, by supporting independents to bypass, the threshold 
can be said to have served the Kurdish parties to grow and nationalize their original regional 
bases of support. There have also been a few independent candidates who have run in their 
hometowns based on their name recognition, family, or tribal ties, which has rendered their 
election easier.

March 2018 Amendments

As noted earlier, the constitutional referendum of 2017, which turned the country’s parlia-
mentary system into an executive presidential system, inherently shifted the political dynam-
ics focused on the presidential elections. However, no matter how secondary the role of the 
TBMM was rendered in the new system, it still necessitated a comfortable majority of support 
therein to smoothly sustain the new presidential system function. Hence, the election system 
for the representatives in the TBMM continues to be a challenge for the new executive presi-
dential system.

As a significant shift in the system, the March 2018 amendments instituted pre-election 
coalitions or alliances (ittifaklar in Turkish) via shared lists.9 The 10% threshold was now to be 
applied to the total vote of the alliance, so that individual parties that formed the alliance, no 
matter how small their share of the vote, could effectively enjoy seats from the alliance lists. All 
alliances and single parties had to surpass the threshold, but the threshold did not apply to inde-
pendent candidates. If a minor party could get into an alliance that could surpass the threshold, 
no matter how small its vote contribution to the alliance vote share, it could gain seats from 
winning positions in the alliance lists. As such, the minor parties deemed critical for the success 
of an alliance stood to earn disproportionate seat gains, while other parties not included in an 
alliance that surpasses the threshold stood no chance of gaining any representation. Those par-
ties that are ideologically marginal or unacceptable to mainstream alliances are likely to suffer 
from this arrangement, while others, no matter how small an electoral gain they can bring to 
the alliance, can obtain some representation according to their negotiations for electable posi-
tions on alliance lists.

The new opportunity to join alliances appeared to help many minor parties that stood no 
chance of winning a seat due to their inability to surpass the 10% threshold. Two alliances were 
formed prior to the June 2018 general election. The Justice and Development Party (Adalet ve 
Kalkınma Partisi, AKP) joined with the MHP and the Grand Unity Party (Büyük Birlik Partisi, 
BBP) to form the People’s Alliance (Cumhur İttifakı). The RPP joined with the Good Party (İyi 
Party), Felicity Party (Saadet Partisi, SP), and the Democrat Party (Demokrat Parti, DP) to form 
the counter Nation Alliance (Millet İttifakı). While the opposition alliance brought together 
an ideologically diverse group of opposition parties whose main objective was to weaken the 
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incumbent AKP’s alliance, the People’s Alliance projected an ideologically more coherent stance. 
The ethnic Kurdish HDP was not part of any alliance and took the risk of remaining below the 
threshold, therefore standing alone in the election. Hence the threshold remained binding only 
for the HDP, though it eventually also surpassed the threshold. As such, the threshold remained 
ineffective for all parties.

The referendum of April 2017 witnessed a major legal row between the opposition and 
the Supreme Election Board (Yüksek Seçim Kurulu, YSK). On the referendum evening, YSK 
declared that ballots without the seal of the election boards inscribed on the back of the ballot 
papers would still be counted as valid. Apparently, a significant number of such ballot papers 
were used in this referendum, casting doubt on the outcome if such a questionable late decision 
were not taken. To render this practice legal, the March 2018 amendment to the election law 
allowed the counting of ballot papers without the inscription of the seal of the election board 
as valid, so long as the Supreme Election Board (Yüksek Seçim Kurulu, YSK) watermark and 
logo appeared on the back of the ballot papers and envelopes. The opposition claims that such a 
double standard for valid votes with or without the proper seal renders diagnosis of vote-rigging 
attempts difficult.

The other changes introduced by the March 2018 amendments primarily concern the 
administration of elections. One significant change was lifting the requirement for the removal 
of potentially biased ministers of justice, transportation, and internal affairs from their posts 
and for the appointment, in their stead, of an independent non-political or bureaucratic figure 
for the campaign and election period. These ministries are critical in running the election 
process (preparation of the ballots, safe and correct counting, and preparation of the final 
tally), and rendering this process fair by replacing partisan figures with unbiased non-partisan 
appointments was deemed essential in the aftermath of the 1961 Constitution. Given the recent 
complaints by the opposition parties, especially during the 2017 constitutional referendum, 
concerning partisan decisions taken during the administrative phase by the Supreme Election 
Council (Yüksek Seçim Kurulu), such a shift towards a more partisan administration of the 
election process is puzzling.

Equally critical in the administration of the election process is the formation of election 
boards responsible for the hands-on running of the election at each polling station. Since the 
first competitive multiparty elections of 1950, the administration of elections has remained 
under the judiciary’s control as an impartial mediator. The new change allowed the provincial 
and district governors (valis and kaymakams) to appoint public officials as members of the 
election boards at each polling station. As such, the incumbent government, its ministers, and 
appointed bureaucrats, rather than non-partisan members of the judiciary, became the primary 
administrators of the whole election process.

The March amendments also allowed anyone amongst the voters who feels that some groups 
or people are disrupting the order at the ballot box by force or threats to invite the police or 
other law enforcement personnel to the polling stations during the course of the voting process. 
Such an authority previously only resided in the members of the election board. Partisan 
animosities amongst the voters in different polling stations could thus lead to disruption of the 
voting process. Since law enforcement is also under the control of the incumbent government, 
such further limitation of the election boards’ authority is perceived by the opposition as a 
potential partisan disruptive power that could work against the election process.

The March 2018 amendment also allowed the casting of votes via mobile ballot boxes. As 
such, the elderly, sick, and disabled voters could cast their votes in their homes. Although this 
amendment expands access to voting by disadvantaged groups, the opposition complained about 
the possibility of moving ballot boxes strategically in order to impede some groups from voting.
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Conclusion and Issues for Electoral System Reform

Electoral dynamics are continually shifting in Turkey due not only to the young and dynamic 
population, but also to the global Covid-19 pandemic and its consequent economic crisis. One 
additional factor that complicates Turkey’s electoral scene is due to the major systemic shift 
resulting from the long tenure of the incumbent AKP and the acceptance of its project to create 
an executive presidency in Turkey in April 2017. The experience of this referendum and the 
anticipation of discomforting electoral dynamics in future elections under the new presidential 
system led to major changes in the electoral system. One significant result of these changes 
was the formation of new electoral alliances that further fragmented the party system. Another 
result concerned the centralization of the election administration by the executive branch at the 
expense of the judiciary. The opposition and the ruling alliance parties are likely to keep their 
uneasiness with the new election administration, especially given the consequent experience 
in the local elections in Istanbul, which got canceled and repeated in 2019 due to electoral 
irregularities and fraud claims.

Two electoral reform issues continue to be on the public agenda. The first and foremost 
among these focuses on the nationwide threshold of 10%, which remains amongst the highest in 
the world. However, this threshold’s restrictive nature has been diminished, given the new elec-
toral alliance arrangement made before the 2018 general elections. Given the electoral devel-
opments since 2015, which pushed the Kurdish electoral tradition represented by the Peoples’ 
Democratic Party (Halkların Demokratik Partisi, HDP) comfortably above the threshold, only 
about 2% of the valid votes do not receive representation in the TBMM. Since the June 2018 
general elections, two new splinter parties have been founded by two leading figures from 
the AKP. Ahmet Davudoğlu, the ex-minister of foreign affairs and prime minister of the AKP 
founded the Future Party (Gelecek Partisi, GP). Ali Babacan, the former deputy prime minister 
of AKP founded the Democracy and Progress Party (Demokrasi ve Atılım Partisi, DEVA). The 
electoral appeal of these parties is yet unknown. However, the uneasiness amongst conservative 
constituencies is likely to have fueled their split from the AKP. Critical questions for the future 
of electoral politics in the country. remain about their respective futures: Will they form a sepa-
rate alliance in the next general elections and put forth a candidate for the presidential race, or 
will they join the opposition alliance is a critical question.

As long as alliances continue to be allowed in the election system, any group that can 
mobilize some electoral support that can be helpful for any alliance is likely to split away from 
existing parties of electoral significance, such as the ruling AKP or the main opposition CHP. 
Other parties that remain around 10 to 15% electoral support are also likely to find it difficult 
to control groups within their parties that may be tempted to use alliances for guaranteed seats 
in the TBMM via splinter parties. These splinter parties are likely to negotiate their support 
for existing alliances or an alliance of their own. Lowering the still existing 10% threshold 
would further fragment the party system and likely render a coordinated single opposition 
alliance more difficult. However, the first and foremost challenge is still the presidential race. If 
a first-round winning strategy can be created for the ruling People’s Alliance, then risking the 
fragmented TBMM by lowering the threshold will not be followed.

Once alliances allow for different parties to enter into the TBMM, they can also form their 
parliamentary groups and exert their influence over the policymaking process. Managing such 
rising plurality may be difficult. Hence, a proposal to divide up the large constituencies even 
further is circulating in public debates. For huge metropolitan provinces like İstanbul, Ankara, 
İzmir, Bursa, and others, with 10 to 15 seats available, the proposal is to create electoral districts 
with six to seven seats.
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A YSK decision taken in 2011 stipulates that, if a province has 1 to 18 seats, a single provincial 
election district is used; for provinces with 19 to 35 seats, there are two election districts within 
the province in question; and, for provinces with 36 or more seats, there are three provincial 
election districts. As such, as of today, Istanbul and Ankara each have three election districts. 
Bursa and İzmir each have two election districts. This decision reduces the district sizes in large 
metropolitan provinces with serious electoral consequences.

With 98 total seats available in Istanbul, the first election district has only 35 seats, the second 
election district has 28, and the third election district has 35. The d’Hondt formula applied 
for a total of 98 seats would reduce the number of votes necessary to win a seat to a number 
considerably lower than that in a district where only 35 seats are available. Hence, larger district 
size renders smaller parties or independent candidates’ chances of winning a seat higher.

Consider the hypothetical example below, where four parties (A, B, C, and D) receive 45.1, 
32, 12, and 7%, respectively. Independent candidate 1 gets 2% of the total valid votes, while 
independent candidates II and III receive 1 and 0.9%, respectively. If only 12 seats are available, 
Party A gets six, B gets four seats, and parties C and D get one seat each. For Independent I to 
obtain one seat, there should be at least 48 seats available; for independent candidate II to win 
a seat, there should be 98 seats; and for independent candidate III to win a seat, there should be 
108 seats.

In other words, in a province like Istanbul, where there are nearly 10.5 million voters, an 
independent candidate with slightly more than a hundred thousand votes could win a seat if 
all 98 seats are available in a single district. However, when the province is divided into three 
electoral districts with about 30 seats each, the minimum support level for an independent 
candidate rises by nearly threefold. 

This example illustrates the fact that district size can also be used as a de facto threshold. In the 
above example, by setting the district size to 12, the minimum support level for winning a seat 
is effectively 7%. However, if the district size is reduced further to, say, ten, given the distribution 
of electoral support, the effective threshold rises towards 10%.

Dividing large electoral constituencies into smaller parts will seriously constrain the smaller 
parties and lead to an over-representation of larger parties from the metropolitan constituencies. 
However, as we observed earlier in Turkey, such a forceful constraint upon smaller parties may 
push their elites and mass support base towards larger parties, making it difficult to contain and 
control them after the elections. In other words, every adjustment in the election system cre-
ates reactionary forces that will play out in accordance with the country’s political culture and 
electoral dynamics. Hence, any new design, such as the lowering of the national threshold or 

Table 21.1  A Hypothetical Example under the Electoral Formula in Turkey

Vote % Seats Won

Party A 45.1 6 22 45 50
Party B 32 4 16 32 35
Party C 12 1 6 12 13
Party D 7 1 3 7 7
Independent I 2 1 1 1
Independent II 1 1 1
Independent III 0.9 1

100 12 48 98 108
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the division of large constituencies into smaller parts, is likely to result in reactions that may be 
entirely unanticipated. Changes in the election system may create a winning alliance. However, 
maintaining this alliance in support of a newly elected and all-powerful president may still prove 
to be complicated. Hence, the constitution’s objective to create a stable and representative elec-
tion system continues to be challenging for Turkey.

Notes

1 For Ottoman and early Republican elections, see Koçu (1950), Khalidi (1984), and Tuncer (2002).
2 For the opposition parties during the one-party era of the Republic, see Ahmad (2008, 2016), Celep 

(2014), Emrence (2000), İpek (2018), and Zurcher (1991).
3 See Hale (1980, 2008) for a review of the historical evolution of the Turkish election system in the 

multiparty era.
4 See Aytaç et al. (2017) and Esen & Gümüşcü (2018) on the new presidential system in Turkey.
5 See the official website of the Ministry of Foreign Affairs: www .mfa .gov .tr /the -expatriate -turkish 

-citizens .en .mfa (retrieved in October 2020).
6 See Sevi et al. (2020) on the voting behavior of Turks living abroad.
7 There are a total of 81 provinces. Istanbul and Ankara are divided into three electoral districts, and 

Bursa and İzmir into two, hence totaling 87 districts.
8 Çarkoğlu and Aksen (2019, 49) report that, for the November 2015 elections, when the TBMM had 

550 seats, 53 (or 9.6%) of the seats in the TBMM were shifted between provinces. “Of the 81 provinces 
five suffered 2-seat losses and 43 suffered 1-seat loss. Of the 17 provinces that gained a seat or more, 
Istanbul gained 20, Ankara 7, İzmir 4, and Antalya and Bursa 3 seats each.” Those which gained seats 
are large metropolitan cities, and those which lost seats are smaller Anatolian provinces. Çarkoğlu and 
Erdoğan (1998) also conducted a similar analysis and showed which parties stand to gain or lose from 
these apportionment shifts across provinces.

9 For a more in-depth discussion of March 2018 changes in the election administration, see Kalaycıoğlu 
(2021).
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Introduction

Election law refers to the set of principles and rules that explain and guarantee the fundamental 
political rights of citizens, through the election of their representatives and the exercise of direct 
citizen participation (Nohlen & Sabsay, 2007, 27-30).1 Principles and rules may have a different 
hierarchy, as they may be provided for in the constitution, laws, administrative regulation, and 
even supranational or international rules and principles that define the sense and scope of local 
election laws. Therefore, in theory, we could not speak about a Latin American election law. 
Rather, we should study the legislation of each country individually.

However, considering the common history of Latin American countries for many centuries, 
the transition towards democracy experienced by most of these countries in the last decades 
of the twentieth century, as well as the presidential system, which is common denominator 
thereof, it is possible to establish a set of sociopolitical and electoral values that are common 
and general among them and which that be deemed as fundamental principles of the Latin 
American election law. Likewise, the comparative study of the electoral systems implemented 
in this region reveals several aspects or matters that have special relevance within the Latin 
American context, whether for historical, political, or sociological reasons, which are worthy of 
special consideration (Tuesta, 2005, 211-13).

The following pages focus on the analysis of these common principles and the most relevant 
electoral matters in Latin America, emphasizing the fact that it is not a detailed study of each 
national electoral legislation but, instead, of the fundamental characteristics that are a common 
denominator of the Latin American countries.

Latin American Election Law Principles

In Latin America, there is no supranational system similar to that in Europe through the 
European Union, for example, which involves a true legal system superior to national ones. 
Certainly, there are a few sub-regional legal systems, such as Mercosur and the former Andean 
Community of Nations. However, in matters of democracy and human rights, we may find 
certain regional instruments in Latin America that let us establish the common Latin American 
election law that we are looking for.
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Election Law in Latin America

The Charter of the Organization of American States (OAS),2 the American Convention 
on Human Rights3 and, especially, the Inter-American Democratic Charter4 are multilateral 
instruments of regional scope that set forth fundamental principles that are binding upon 
member states in each electoral legislation.

The American Convention on Human Rights or the Pact of San José recognizes, in its 23rd 
Article, the following political human rights: (i) To take part in the conduct of public affairs, 
either directly or through freely chosen representatives; (ii) to be elected in genuine periodic 
elections, which shall be by universal and equal suffrage and by secret ballot that guarantees the 
free expression of the will of the voters; (iii) to have access, under general conditions of equality, 
to the public service of his country; and (iv) to have the right to equal political rights. Therefore, 
each country’s laws may only regulate or limit them, “only on the basis of age, nationality, 
residence, language, education, civil and mental capacity, or sentencing by a competent court in 
criminal proceedings.”

The Inter-American Democratic Charter is a commitment undertaken by its subscribing 
states through which they recognize that “representative democracy is indispensable for the 
stability, peace, and development of the region, and that one of the purposes of the OAS is 
to promote and consolidate representative democracy, with due respect for the principle of 
nonintervention.” Even though the Charter is not an international treaty, it is a multilateral 
instrument binding upon its subscribing states (Perina, 2012, 7).

As essential elements of such representative democracy, Article 3 of the Charter sets forth 
that

respect for human rights and fundamental freedoms, access to and the exercise of 
power in accordance with the rule of law, the holding of periodic, free, and fair elec-
tions based on secret balloting and universal suffrage as an expression of the sover-
eignty of the people, the pluralistic system of political parties and organizations, and 
the separation of powers and independence of the branches of government.

Therefore, according to Article 23 of the Charter, member states shall organize and guarantee 
“free and fair electoral processes” and may request the advice or assistance of the OAS for 
the strengthening of their electoral institutions and processes, including sending preliminary 
missions for that purpose.

Therefore, such supranational instruments provide several fundamental principles of election 
law in Latin America which are reflected, with greater or lesser intensity, in all Latin American 
countries.

The principle of constitutional democracy involves (i) the rule of law, by which government is 
exercised pursuant to the law; and (ii) the principle of representative democracy that prevails 
through the election of representatives, as a complement to participatory democracy.

The principle of recognition of political rights encompasses (i) the right to universal, direct and 
secret vote; (ii) the right to be elected; (iii) the right to exercise public office duties; and (iv) the 
right to citizen participation in public matters, whether directly or indirectly, through elected 
representatives and referendums, among others.

The principles of political alternation and pluralism provide that elections must be held on 
a regular basis, both freely and fairly, and that their results must be a reflection of popular 
sovereignty.

The principles of equality and electoral competitiveness must be reflected in several aspects, 
including (i) a system of political parties and organizations, including political pluralism and 
equality of conditions during the entire electoral cycle, especially during electoral campaigns 
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and financing of parties; and (ii) gender equality on electoral matters, not only regarding the 
qualifications for candidacy, but also regarding the exercise of their respective duties.

In addition are the following principles. The principle of election observation stands as a means 
of assistance for member states to strengthen their electoral institutions and processes. Further 
guaranteed are the principles of independent, impartial, and professional electoral authorities 
during the organization and control of electoral processes, as well as the principle of electoral 
justice, which can be accessed through autonomous and impartial electoral courts.

Such principles shall be analyzed in depth below. It is also important to draw attention to 
the aspects that will not be considered in this study. We will not study Latin American electoral 
systems – i.e., government election methods existing in Latin America (one- or two-round 
presidential or semi-presidential systems with limited or unlimited reelection) – or parliamentary 
election methods (d’Hondt method and electoral circuit methods, among others). Likewise, the 
purpose of this work is not an exhaustive analysis of each legal system, but rather a glimpse of 
the fundamental principles that are common among them.

Finally, this is a study on election law and not on Latin American politics or an empirical 
analysis of the electoral practice of this region. Therefore, we will not make reference either to 
the vicissitudes and flaws that Latin American electoral systems may have in practice, or to the 
electoral integrity challenges tackled by the region, specifically in certain countries that are 
dealing with electoral and political crisis situations, such as Venezuela and Nicaragua.

Political Rights, Especially the Right to Vote

Latin American constitutions grant special relevance to the recognition and guarantee of political 
rights, which are exhaustively regulated, to a greater extent than are those in European and North 
American constitutions. Such constitutional regulation is also provided for and complemented 
by election laws, which define the manner in which political rights are exercised and protected.

In Latin American constitutional democracies, the quintessential political right is the right 
to active suffrage or the right to vote (Aragon, 2007, 165). Essentially, all Latin American 
constitutions are emphatic in recognizing the right to vote as a fundamental right, which shall 
be exercised in a free, universal, direct, and secret election (in Argentina, Bolivia, Brazil, Chile, 
Venezuela, Colombia, Costa Rica, Ecuador, Mexico, Guatemala, and Honduras, among others).

Those who have voter status and, therefore, may vote are also regulated by constitutions in 
Latin America. Generally, constitutions set forth that the only requirement for national elections 
(presidential and legislative) is that voters must be citizens and be over 18 years old.5 In addition, 
each election law sets forth certain formal conditions for exercising this right, such as being 
previously registered in the electoral register and not being subject to disqualification.

A matter of interest within the Latin American election law is the fact that the right to vote is 
both a right and a duty. In this sense, most constitutions and electoral laws recognize it as a right-
duty and even expressly set forth its mandatory exercise (Argentina, Bolivia, Brazil, Ecuador, 
Honduras, and the Dominican Republic), a matter that has been widely criticized, since a right 
may only be such when it is free and the person may autonomously decide whether to exercise 
it. Moreover, when voting is considered a duty, there is an excess in its functionality, and it is 
deemed as a means for achieving popular expression and democracy, rather than as an individual 
right, which is its primary essence. Perhaps that is the reason for a shift in certain countries of 
the region from vote-obligation to vote-right (Venezuela in 1999; El Salvador in 2004; the 
Dominican Republic in 2010; Chile in 2012; and Peru in 2013).

But the right to vote is evidently not the only political right recognized in the Latin American 
region. As mentioned above, its countries tend to be prolific when recognizing and guaranteeing 
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fundamental rights. All constitutions from the region include the right to be eligible for public 
office (right to passive suffrage), and many countries also include the right of access to electoral 
information (Venezuela and Argentina), the right to association for political purposes (Mexico, 
Costa Rica, El Salvador, Nicaragua, and Venezuela, among others) and the right to peaceful 
protest (Venezuela and Costa Rica).

Consequently, it may be said that political rights, especially the right to vote, are the 
cornerstone of election law in Latin America, since the guarantee of their exercise involves the 
guarantee itself of representative democracy.

The Right to Citizen Participation and Direct Democratic Institutions

The right to citizen participation is also a fundamental political right that grants citizens the 
power to get actively involved in public matters beyond the mere exercise of the right to vote.

This right has been recognized in many Latin American legal systems, especially and expo-
nentially since the 1990s, as a reaction to the crises of political parties (Ramirez, 2011, 11), and 
it has been understood as a basis for a participatory or direct democracy that, in contrast to rep-
resentative democracy, is focused on the taking of certain political decisions directly by citizens.

It is important to clarify that, in my opinion, direct democracy is by no means incompatible 
or distinct from representative democracy. On the contrary, representation is essential for any 
democracy and, therefore, cannot be replaced by new forms of direct participation that comple-
ment it, facilitating the taking of decisions in certain and specific public matters. Fortunately, this 
seems to be the criterion accepted by Latin American election law as well.

According to Zovatto, since the end of 2004, 16 Latin American countries have included 
different direct democracy institutions in their constitutions and, hence, the right to citizen 
participation may be deemed as a common principle of Latin American electoral legislation. 
Consequently, despite using different terms when referring to similar institutions, direct democ-
racy mechanisms are recognized by the constitutions of Argentina, Bolivia, Brazil, Colombia, 
Costa Rica, Chile, Ecuador, El Salvador, Guatemala, Honduras, Paraguay, Peru, Uruguay, and 
Venezuela, while Panama provides such in its electoral legislation (Zovatto, 2007b, 141).

The direct democracy mechanisms in Latin America are diverse. Some are of consultative 
nature – popular referendums, open council meetings, and plebiscites – while others have a 
binding nature, emphasizing, in this case, the approval of abrogative and recall referendums, as 
well as legislative initiatives. Such citizen participation mechanisms vary in each country accord-
ing to their local, regional, or national scope of application, as well as regarding those matters 
that may be submitted to popular referendum, the procedures to be followed, and the majority 
required for considering the approval or rejection of the matter submitted to vote. Likewise, 
there has been an increase in the development of participation mechanisms derived from popu-
lar initiative, rather than those promoted or called by the government. Uruguay has been a pio-
neer in the use of citizen participation means derived from popular initiative (Welp, 2010, 27–8).

Undoubtedly, direct democracy mechanisms are an essential feature of Latin American elec-
tion law; however, these have been a matter of political and academic debate in regards to 
their convenience or inconvenience. For, on one hand, as expressed by Welp, “direct democracy 
instruments have been efficient for institutionally and democratically channeling the demands 
of citizens, generating greater consensus and governability” (2010, 42) in the region. However, 
on the other hand, these same mechanisms have been occasionally used as instruments for the 
development and consolidation of populist and authoritarian governments, distorting their true 
nature, which is direct citizen participation in public matters (Urosa, 2018, 29-31). Specifically, 
this has been the experience in Venezuela, Bolivia, Ecuador, and, recently, in Nicaragua.6
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The Electoral Authorities or Electoral Arbitrators

The electoral authority is the institution or set of institutions that organize, direct, and monitor 
electoral processes during all the electoral cycle phases and guarantee the effective exercise of 
the right to vote and other political rights. As a result, the electoral authority is the institutional 
or organizational element of election law.

The electoral authority has fundamental relevance in Latin American election law since it is 
responsible for the organization of elections and, jointly with electoral courts, for the electoral con-
flict resolution throughout the region. Therefore, they have been created as competent entities, 
granted functional and budgetary autonomy, in order to guarantee their impartiality and objectivity.

Decades ago, the electoral authorities had the status of a provisional body or agency, which 
was only established just before the elections and would be dissolved right after their end. 
Nowadays, they are permanent institutions in every Latin American country and do not depend 
on calls for elections since, as previously mentioned, they perform duties that require constant 
activity, such as the electoral register, resolution of conflicts, and regulation of political parties.

In two countries, Venezuela and Nicaragua, the electoral authority has the same status and 
autonomy of the legislative, executive and judicial branches. It is called Electoral Power. In 
other countries, it is an administrative institution having autonomy from the Executive Power 
(functional autonomy) or it is part of the Judicial branch, such as in Argentina, Brazil, and 
Paraguay. In all these cases, this highest electoral authority is a federal or centralized institution, 
which may have regional offices.

In most Latin American countries, the electoral authority and its main duties are established 
by the constitution and provided for by the law. Only in Argentina is the electoral authority not 
established by the constitution; in Guatemala, the constitutional reference to such authority is 
very brief; and, in Cuba, it was recently included in the Constitution of 2019.

The electoral authorities’ powers are gradually increasing and diversifying and may be 
classified as follows:

·· Administrative powers. (i) Administrations of the electoral processes; (ii) making calls for elec-
tions (except for Argentina, Bolivia, and Peru, where the call is made by the Executive 
Power); (iii) approval of candidates’ nominations; (iv) counting and casting votes; (vi) mak-
ing proclamations of winning candidates; (v) creating electoral regulatory standards; (vi) 
legalizing political parties and administering public funds for financing electoral campaigns; 
(vii) imposing sanctions in the event of illegal electoral activities; and (viii) processing com-
plaints and implementing administrative remedies against electoral acts.

·· Registration powers. These provide for new voters’ registration and the regular updating of 
the electoral register.

·· Jurisdictional powers. In some Latin American countries, the electoral authority has a dual 
nature: Administrative (for the elections’ organization and monitoring and for administra-
tive complaints resolution) and jurisdictional (for electoral conflict resolution). As a result, 
in some countries (Nicaragua and Bolivia), the electoral authority is considered an electoral 
court that decides jurisdictional conflicts, unlike most countries (Mexico, Venezuela, and 
Colombia), in which the electoral authority exclusively has an administrative nature and 
has the authority to organize elections and resolve administrative complaints, although its 
proceedings may be submitted to the electoral judicial review.

In conclusion, electoral authorities are a key element of Latin America election law, as they are 
involved in all phases of the electoral cycle and must guarantee the efficiency, impartiality, and 
transparency of electoral processes.
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Political Pluralism, Gender Parity, and Electoral Competitiveness

Equality, political pluralism, and electoral competitiveness are essential principles of Latin 
American democracy and, therefore, of Latin American election law. The Inter-American 
Democratic Charter sets forth that political pluralism is essential for representative democ-
racy and, thus, Latin American electoral laws must guarantee that citizens’ votes reflect the 
plurality of political parties and society, avoiding at all costs the hegemonic and totalitarian 
thinking imposed by the ruling party, such as recognized by all Latin American constitu-
tions as well.

Regarding equality, Latin America election law includes gender quotas in order to have equal 
access for men and women to public office positions, candidate nominations, and the internal 
organization of political parties.

In order to achieve such equality, it is necessary to promote and facilitate women’s exercise 
of political rights, especially through political representation quotas in parliaments. Gender 
parity has been a fundamental matter of comparative election law, and Latin America is not an 
exception in this aspect.

In this sense, after the subscription of the Inter-American Convention on the Prevention, 
Punishment, and Eradication of Violence against Women (“Convention of Belém Do Pará”) in 
1994, the recognition of women’s political rights and gender equality has been intensified in the 
exercise of political rights, not only the right to vote, but also the right to be elected and the 
exercise of public office, especially through the inclusion of gender quotas in the nomination of 
candidates in most Latin American countries.

Since then, most Latin American legal systems have included gender parity as a fundamental 
principle; in some countries, such as Argentina,7 Ecuador, and Mexico, the constitution itself 
sets forth a minimum representation for women. In other countries, such as Bolivia, Costa Rica, 
Nicaragua, Guatemala, and Panama, election laws regulate this matter. In turn, Panama and 
Honduras have also included gender parity regulations in the political parties’ internal election 
processes for candidate nominations. Moreover, in several Latin American countries, such as 
Bolivia, Costa Rica, Ecuador, Honduras, Mexico, Nicaragua, Panama, and Argentina, mandatory 
gender quotas have increased from 30% to 50%.

The special consideration granted by Latin American election law to this matter has led the 
region to a leading position in terms of female parliamentary representation through participation 
quotas. According to the International IDEA Global State of Democracy Report 2019,

Latin America and the Caribbean is the region with most advances in political gender 
equality in the past decades. Together with Europe, the region has the highest repre-
sentation of women in parliament, averaging 27 percent, which is above the world 
average of 24 percent.8

Quotas and gender parity rules have undoubtedly played an essential role in this increase. 
Nevertheless, there are still certain discrimination and electoral violence issues that affect gender 
equality and inclusion in the political scenario (Alanis, 2017, 231).

Electoral Campaigns

Electoral campaigns may be understood, in general, as the set of activities carried out by politi-
cal parties and candidates to present their political offer to the voters and to encourage voting 
intention to their favor. The electoral campaign is an essential step of every election process, and 
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its proper development is indispensable for guaranteeing competitiveness and equality among 
candidates and the integrity of elections (Dimino, Smith, & Solimine, 2017, 141).

In Latin America election law, the electoral campaign is one of the most relevant matters. The 
deepening of democracy in Latin America during the last decades, as well as the rehabilitation 
of the election as a mechanism for improving public office positions’ exercise, has increased the 
importance of political parties and political-electoral competition, giving rise to a greater focus 
on electoral campaigns as a decisive factor of electoral success (Zovatto, 2007, 745–6).

The regulation of campaigns, their financing, mechanisms, limitations of electoral publicity, politi-
cal proselytism, ballot buying, prohibitions, and penalties in the event of noncompliance with the 
electoral campaign rules are all matters of constant analysis, debate, and special regulation in Latin 
American countries. A better performance of the election campaign is also one of the matters to be 
addressed in the Inter-American region in order to improve the level of electoral integrity.

Most Latin American constitutions include basic principles on electoral campaign matters that 
are consistent with the Inter-American Democratic Charter’s general guidelines and other Inter-
American System regulatory instruments. Such principles are further developed by different election 
laws, either in a systematic manner, by devoting an entire election law chapter (such as in Bolivia, 
Brazil, Nicaragua, the Dominican Republic, and Honduras), or dispersed in several legislative instru-
ments, such as in Argentina, Colombia, Chile, and Ecuador. In other cases, such as Venezuela, even 
though the law sets forth general principles in a single chapter, the electoral authority has extensive 
discretion regulating the election campaign, causing legal uncertainty and frequent arbitrary modifi-
cation of rules for partisan purposes (Alarcón, Trak, Torrealba, & Urosa, 2016, 95–6).

A common feature in Latin America is an exhaustive and detailed regulation of electoral 
campaigns, their limitations, prohibitions, and penalties, and, in many cases, the constant amend-
ments of these matters prior to election day.

Regarding campaign conditions, Latin American electoral systems commonly set forth 
freedom and equality during electoral campaigns and advertising (except for Argentina, Mexico, 
and Uruguay). Likewise, they expressly set the impartiality of public officials during the 
campaign. All countries from the region have detailed regulation of the use of public resources 
for campaign purpose, except for Bolivia, Guatemala, and Paraguay, which have not yet included 
provisions regarding such limitations in their respective laws. The most frequent bans include the 
prohibition of electoral campaigns and electoral advertisements in public buildings and urban 
facilities, the prohibition of anonymous and disrespectful campaigns, and the prohibition of the 
promotion of governmental acts for electoral purposes during the campaign period.

Likewise, there is a general tendency in Latin America to regulate the electoral campaign’s 
length and dates. However, it may vary. In some cases, the campaign can only last 30 days and, in 
others, it can last up to six months (Lauga & Garcia, 2007, 736).

A matter of special relevance is the influence of cyberpolitics, social media, and fake news 
during electoral campaigns in Latin America. It is a new aspect that has not yet been regulated 
by Latin American legal systems. However, it has been considered a relevant problem in the 
region for negatively contributing to misinformation and polarization among voters, with a 
clear impact on recent electoral results in Latin America, such as the case of Mexico, Venezuela, 
and Brazil in 2018 (Fernández, 2018, 147). The cyber campaigns’ regulation and control is, 
therefore, a pending task of Latin American election law.

Electoral Financing

Previously, we mentioned that political parties and electoral campaigns have a special leading role 
in elections in Latin America. However, there has been a gradual increase in campaign costs due 
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to the increasing sophistication of advertising media, causing, therefore, the exponential growth 
of electoral expenses. At the same time, there has been an unwanted increase in illegal financing 
of campaigns in the region, the predominance of strong economic groups, influence peddling, 
and even narco-financing. For these reasons, electoral regulations in Latin America are more 
vigilant on electoral financing and the control of electoral corruption (Zovatto, 2007, 746).

We found the following general features of Latin American legal systems on electoral financ-
ing matters: (i) All countries, except for Venezuela, set forth a mixed financing system in which 
political parties receive contributions from public funds and private funds for electoral campaigns; 
(ii) public financing is allocated according to several criteria – in some countries, the contribu-
tion is proportional to the electoral strength of each party (Bolivia, Colombia, Costa Rica, Chile, 
and Guatemala, among others), i.e. according to the percentage of votes obtained during prior 
elections; (iii) other countries apply a mixed criterion in which all parties are equally allocated 
a fixed-percentage contribution and a variable percentage is allocated according to the electoral 
strength thereof (Argentina, Brazil, Ecuador, Mexico, and Peru, among others).

Regarding private financing, most countries set certain limitations, such as the ban of finan-
cial support from foreign governments or institutions, financial support from state contractors, 
and anonymous contributions. The countries with the most prohibitions are Argentina, Bolivia, 
Chile, Honduras, Mexico, and Paraguay, among others, in order to avoid electoral corruption 
and electoral financing through illegal activities. Only El Salvador, Panama, and Uruguay have 
no limitations on this matter. In addition, it has become more and more common to establish 
limitations to the contributions made from private financing, maximum limit of expenses, and 
limits over the length of campaigns in order to encourage expense reduction.

A matter of special relevance in Latin American electoral laws is the control of electoral 
financing. Most Latin American countries have included the principle of transparency and 
accountability in their laws. Venezuela has even included it in the constitution in order to 
emphasize the citizens’ right to know the funds’ origin and use granted for electoral purposes.

In most countries of the region, such control over electoral financing is exercised by the 
electoral authority or, otherwise, by a special control authority. There is also a complete system 
of administrative and criminal penalties in the event of noncompliance (almost all countries, 
except for El Salvador and Uruguay, set multiple controls on this matter) by parties, candidates, 
and contributors.

Finally, according to Zovatto, one of the matters that still requires careful regulation in Latin 
America is equal access to the media, especially audiovisual media, which is an indirect form 
of public financing and which is only regulated in a few countries such as Mexico, Chile, and 
Brazil, thereby encouraging electoral competitiveness (Zovatto, 2007, 7936).

Election Observation

Election observation is included among the electoral integrity fundamental guarantees in order 
to provide assistance by specialized organizations that legitimize the impartiality and transparency 
of electoral processes in their different phases, generate trust among voters, and contribute to the 
proper development of the elections.

Election observation missions in Latin America began during the decade of the 1980s, 
which coincided with the peak of Latin American democratic transitions. Since then, these 
have become a widespread practice (Boneo, Carrillo, & Valverde, 2007, 1076), especially through 
the Organization of American States (OAS) observation missions, to the extent that, nowadays, 
election observation has reached a particularly relevant progress and has become indispensable 
throughout elections in Latin America (Thompson, 2008, 37–8).
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However, election observation acquires several dimensions in Latin America. It may be 
carried out by international, regional, and local organizations. Even though they all have the 
same final goal – to achieve more transparent elections – each of them has a different legal and 
political essence. International and regional observation seeks regional democratic strengthening 
based on agreements subscribed to by member countries, while local observation is carried out 
by the civil society as an expression of its political rights, specifically the fundamental right to 
citizen participation in public matters.

Latin American election law regulates both regional observation and local observation. 
Regional observation, led by OAS, finds a common basis in Articles 23 to 25 of the Inter-
American Democratic Charter, which not only promote observation missions to strengthen and 
develop elections, but also set basic parameters for their applicability.

However, neither regional observation nor local observation are regulated by Latin American 
constitutions, despite the fact that, in my opinion, election observation is an expression of the 
right to citizen participation in electoral matters, as well as a fundamental guarantee of electoral 
integrity. Instead, their development has been assigned to legislators and has been treated as an 
administrative matter. Only the constitution of Ecuador makes a slight reference to election 
observation in Article 223, which states that “electoral authorities shall be subject to social control.”

Therefore, observation requirements and procedures vary from one country to another. 
Nevertheless, in general, Latin American election laws are highly favorable towards local, 
regional, and international observation and grant electoral authorities the duty of authorizing 
electoral observers prior to the corresponding election. In some countries, such as Mexico, 
election observation is recognized as the political right to witness and monitor the electoral 
process.

In exceptional cases such as Venezuela, electoral observation is restrictively regulated. It is the 
electoral authority, rather than the law, that regulates this matter, limiting in an excessive manner 
the election observation’s scopes and limits, considering it as a mere electoral “accompaniment” 
in which organizations cannot issue an opinion or comment. Therefore, in the last few years, 
some relevant electoral observation missions have been rejected in Venezuela, such as those of 
the OAS and UN, and only those organizations that are affiliated to the ruling party have been 
authorized (Alarcón, Track, Torrealba & Urosa, 2016, 48).

Finally, even though electoral observation is fundamental in Latin America, it is a matter that 
requires greater and better constitutional and legislative provisions based on the criterion that 
there is a right to electoral observation and, therefore, there must be a clear definition on the 
observers’ powers and duties and the legal value of their reports, as well as a reduction in the 
electoral authority’s discretionary power.

Electoral Justice

Another fundamental condition of electoral integrity is electoral justice to achieve effective and 
impartial resolution mechanisms for electoral conflicts, an effective electoral judicial review, and 
an effective protection of citizens’ rights regarding elections. Electoral justice is the final custo-
dian of the electoral cycle: Any failure in the electoral integrity conditions may, and must, be 
reestablished by electoral justice.

Electoral justice is a condition of electoral integrity because: (i) It guarantees the rule of law 
and constitutional democracy; (ii) it guarantees the exercise of political rights; (iii) it guarantees 
the fundamental right to effective judicial protection, especially the right of access to justice 
and due process, from the point of view of both individual and collective or diffuse rights, such 
as those recognized by Article 25 of the American Convention on Human Rights and Latin 
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American Constitutions; and (iv) it guarantees the principles of transparency, competitiveness, 
and electoral process compliance.

Moreover, electoral justice is a key element of Latin American election law. Additionally, the 
Latin American electoral justice model is very specific and distinguishable from those existing 
in other countries to the extent that, according to Orozco, the Latin American electoral justice 
model is one of the most relevant regional contributions to comparative election law, upon 
becoming a major factor for the recent re-democratization and democratic consolidation 
processes in Latin America (Orozco, 2012, 114).

Thus, every country in this region has authorities (named electoral tribunals, courts, juries, 
court divisions, or councils) possessing the power to resolve electoral conflicts pursuant to the 
election law, annulling electoral results, if applicable, and protecting any fundamental rights that 
may be infringed upon during elections (Sobrado, 2006, 161-3). Therefore, the resolution of 
electoral conflicts in Latin America is carried out through jurisdictional means, pursuant to the 
law, rather than through political means based on discretional criteria or negotiations between 
political parties. For this reason, reference is frequently made to the judicialization of electoral 
conflicts in Latin America (Fix-Zamudio, 2001, 11).

In turn, such Latin American electoral courts may vary in nature and structure:

 (i) In some cases, these courts are part of the judicial power, such as the Electoral Tribunal 
(Mexico), the Electoral Chamber of the Supreme Tribunal of Justice (Venezuela), and the 
Contentious-Administrative Courts (Colombia) having power over electoral matters.

 (ii) In other cases, there are autonomous electoral courts, i.e., tribunals that are not part the 
judiciary, such as those in Costa Rica, Chile, Ecuador, El Salvador, Guatemala, Honduras, 
Panama, Peru, the Dominican Republic, and Uruguay.

 (iii) Finally, in some countries, the electoral court is an administrative authority that decides on 
electoral conflicts pursuant to the applicable law on specific cases (in Nicaragua and Bolivia).

In any case, it is important to mention that, in most Latin American countries, except for 
Nicaragua, there are two mechanisms for controlling the legality of electoral proceedings: (i) An 
administrative mechanism, exercised by the electoral authority or electoral agency, that rules on 
administrative electoral complaints; and (ii) a jurisdictional mechanism that, as mentioned above, 
corresponds to an electoral court, whether or not it is part of the judiciary.

Likewise, in some cases, electoral court decisions are final and may not be reviewed by 
another administrative agency or higher court (in Costa Rica, Ecuador, Mexico, Nicaragua, 
Peru, the Dominican Republic, Uruguay, and Venezuela9). In other countries, the decisions of 
electoral courts may be appealed before the Supreme Court of Justice (in Argentina, Brazil, El 
Salvador, Honduras, Panama, and Paraguay), before a Contentious-Administrative Court (in 
Colombia), or before the Constitutional Court (in Bolivia, Guatemala, and Chile).

Regardless of the model, the common principle in Latin America is, as previously mentioned, 
the resolution of electoral controversies through special electoral jurisdiction. Such special 
electoral courts have, in general, the following duties or powers:

 (i) Judicial review over elections during any phase of the electoral cycle (before, during, 
and after election day) and over electoral results. Such control allows the total or partial 
annulment of electoral results, the issue of precautionary measures during any phase of the 
electoral process, and the resolution of conflicts between political parties.10 Likewise, in 
many countries, the electoral court has the power to protect political rights, which may be 
exercised through a special brief and summary proceeding, such as Peru, Venezuela, Brazil, 
El Salvador, and Mexico, among others.
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 (ii) Electoral administrative powers, in those countries in which the electoral court also has 
competence to organize elections (Nicaragua and Costa Rica, among others). In this 
case, the court shall also have duties related to the organization of elections, counting 
of votes, the proclamation of winning candidates, and authority for the imposition of 
penalties.

Finally, regarding the procedures to be followed for the resolution of electoral complaints before 
the electoral court, it is common in Latin American countries to establish brief and expeditious 
means that allow for the rapid resolution of electoral conflicts, as well as flexibility in the submis-
sion of evidence and effective precautionary and enforcement mechanisms.

Conclusion

In conclusion, it may be asserted that there is a Latin American election law based on the funda-
mental principles of constitutional democracy and the rule of law, recognition of the fundamen-
tal right to vote and other political rights, political alternation, political pluralism, and electoral 
integrity, as included in multilateral Inter-American treaties and instruments.

Such principles are included and reiterated in several Latin American constitutions and 
electoral laws and, therefore, despite the differences in certain regulations of each one, the 
fundamental principles are generally the same.

Special relevance is granted by Latin America election law to the recognition and guaran-
tee of political rights, which are the basis for both representative and direct democracy, elec-
toral authority, gender equality and electoral participation quotas, electoral campaigns, electoral 
financing, election observation, and electoral justice.

However, there are still aspects that require better legislative regulation, especially on matters 
related to cyber campaigns and cyberpolitics. Likewise, it would be convenient to avoid making 
frequent amendments to electoral laws, which would undoubtedly strengthen the electoral legal 
framework and electoral integrity in the region, since such amendments are usually made for 
political and partisan purposes arising from upcoming electoral processes.

Notes

1 Regarding the definition of election law, see Nohlen, Dieter and Sabsay, Daniel, Derecho Electoral in 
Tratado de derecho electoral comparado de América Latina, Inter-American Human Rights Institute and oth-
ers, Economic Culture Fund, Mexico, second edition, 2007, pp. 27 & 162 respectively.

2 Subscribed in Bogota in 1948 and amended by the Protocols of Buenos Aires (1967), Cartagena de 
Indias (1985), Washington (1992), and Managua (1993).

3 Subscribed in San José, Costa Rica, in 1969.
4 Approved on September 11, 2001, at the General Assembly of the OAS.
5 The constitutions of Brazil and Nicaragua allow 16-year-olds to vote.
6 We refer, in this sense, to the use and abuse of popular referendums during the governments of Chavez 

in Venezuela, Morales in Bolivia, Correa in Ecuador, and Ortega in Nicaragua.
7 In fact, Argentina was the first country in the world to set gender quotas in 1991. Its constitution sets 

forth the gender parity principle as follows: “Real equality of opportunities between men and women 
for having access to elective office and party positions shall be guaranteed by positive actions in the 
regulation of political parties and in the electoral system.”

8 International IDEA report The Global State of Democracy 2019. Addressing the Ills, Reviving the Promise, 
2019, p. 115. www .idea .int /sites /default /files /publications /the -global -state -of -democracy -2019 .pdf.

9 It has been exposed, both in Venezuela and Peru, how, in practice, the decisions of the Constitutional 
Court directly influence electoral trials, to the extent of modifying decisions of the Electoral Court, 
even though, in theory, these are unappealable.

http://www.idea.int
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10 In some countries, such as Venezuela, the Electoral Chamber of the Supreme Tribunal has been granted 
authority to control internal elections of private entities, such as unions, companies, and even social 
clubs. This has been an object of criticism, since it exceeds the functions that should naturally corre-
spond to an electoral court and represents an inappropriate interference in the internal affairs of such 
private organizations (Urosa 2014, 388).
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Introduction

In 1979, Nigeria’s democratic transition process, designed to terminate 13 years of military rule, 
was nearly aborted by an impassioned legal dispute over the presidential election result. The 
statutory framework governing the 1979 presidential election required the successful candidate 
to score “the highest number of votes at the election” and “not less than one-quarter of the 
votes cast at the election in each of at least two-thirds of all the states in the Federation.”1 Given 
that the country comprised nineteen states at the time, it was most significant that the candidate 
who won the majority vote in the presidential election had also obtained a quarter of the votes 
in 12 states, but narrowly missed the stipulated minimum threshold in the 13th. The Federal 
Electoral Commission adopted a literal interpretation of the relevant statutory provisions in a 
bid to avert an imminent impasse. On this interpretive approach, a successful candidate would 
then be required to obtain a quarter of two-thirds of the total votes cast in the 13th state. When 
the commission subsequently declared the election results, on the strength of this interpreta-
tion, its decision was challenged in a celebrated election petition2 that ultimately reached the 
Supreme Court.

On one plane of analysis, the central issue before the court in Awolowo v. Shagari3 involved 
the proper legal interpretation of what two-thirds of 19 states amounted to for the purpose of 
determining the winner of a historic presidential election. Yet, the election petition also cata-
pulted the Supreme Court to the center of the ongoing transition process. In the decade lead-
ing up to the petition, the military regime had progressively consolidated power by relegating 
the court to a marginal role in the political process.4 However, in Awolowo v. Shagari, the court 
was fortuitously presented with a salient adjudicatory opportunity to influence the trajectory 
of the Second Republic and rehabilitate its own status within the incipient democratic consti-
tutional order.

In its majority decision,5 the court sought to resolve the electoral dispute by dismissing the 
petition and upholding the interpretative approach adopted by the Federal Electoral Commission 
and Presidential Election Tribunal.6 The court further justified its decision by suggesting that 
the presidential election had been conducted substantially in accordance with the relevant legal 
frameworks and that any case of non-compliance had no material effect on the election results. 
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Contested Elections in Africa

Obaseki JSC, who decided with the majority, albeit on different grounds, reasoned that, on 
a proper interpretation of the extant electoral laws, “no tribunal in any petition by a weak 
presidential opponent, can justifiably invalidate any election for non-compliance on a minimal 
scale.”7 Awolowo v. Shagari has been characterized as an expedient decision aimed at safeguarding 
the democratic transition and averting political crisis in a volatile context (Nwabueze, 1982b, 
200; Adediran, 1982, 54–6).8 Yet, the case is also significant for its canonical formulation of the 
substantial effect9 doctrine in African electoral jurisprudence, as well as for having foreshadowed 
the issue of contested presidential election results now prevalent across the continent.

This chapter contributes to the discourse on democratic decline in nascent democracies 
by thematizing a significant phenomenon: The increasing judicialization of highly charged 
electoral politics in Africa. Courts, election candidates, pro-democracy activists, and other 
politico-constitutional actors in a range of African jurisdictions have sought – with varying 
degrees of success and failure – to invoke judicial power as a remedial mechanism against the 
onslaught of electoral malpractices and other forms of democratic decline (Kaaba, 2015; Azu, 
2015).10 Indeed, the “African” presidential election petition has particularly emerged as a critical 
terrain of democratic struggle. Against this backdrop, the chapter discusses key judicial decisions 
from the recent comparative African electoral jurisprudence in order to frame insights on the 
normative roles municipal courts can play in confronting the incidence of democratic decline.

Accordingly, the chapter discusses three normative functions that courts may fulfill within 
the electoral processes of nascent democracies on the continent. Within the limits of judicial 
authority, courts may: Invalidate electoral malpractices; facilitate the independence of core 
democratic institutions (such as electoral management bodies); and edify democratizing polities 
by signaling constitutional norms and disseminating democratic values.

Judicial Invalidation of Electoral Malpractices

Courts can exercise practical remedial functions by refusing to sanction irregularities and 
malpractices that compromise the integrity of the electoral process. In exceptional cases, this 
may entail judicial invalidation of sham elections. To discharge this normative function, however, 
courts may need to evolve progressive interpretations of the prevalent “substantial effect” 
doctrine applied in election petitions.

In basic terms, African courts confronted with the task of determining election petitions 
have grappled with tensions between qualitative and quantitative standards of validity under the 
overarching rubric of the substantial effect doctrine (Kaaba, 2015; Nyane, 2019).11 Qualitative 
standards emphasize the substantive quality and credibility of the electoral process and insist on 
meaningful compliance with applicable constitutional and statutory frameworks. In contrast, the 
quantitative standard generally upholds a presumption of validity in favor of impugned elections, 
unless petitioners establish that electoral irregularities have substantially affected the numerical 
results of an impugned election.12 Although the distinction between both standards of validity 
seems artificial, it has nonetheless served as a useful heuristic device in several election petitions.

The prevalent adjudicatory approach has been to treat both standards as a conjunctive two-
pronged test, although the quantitative standard has generally been regarded as the determining 
factor. As such, petitioners have been required to establish, first, that an impugned election was 
not conducted in accordance with relevant electoral rules and, second, that the non-compliance 
substantially affected the numerical election results.

In some variants of the substantial effect doctrine, encapsulated by the Nigerian case of 
Awolowo v. Shagari (1979), petitioners were required to further establish that they would have 
won the impugned election “but for” substantial noncompliance with applicable electoral 
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rules.13 Although the prevalent approach is not without its merits, it imposes onerous evidentiary 
burdens on petitioners in circumstances that often shield deficient and fraudulent elections from 
effective legal scrutiny (Sekindi, 2017, 164; Nkansah, 2016, 117; Kaaba, 2015, 345–9).14

Insights from Recent Cases

Within the limits of judicial authority, courts may draw inspiration from progressive adjudicatory 
approaches adopted in recent cases from Kenya and Malawi. In Raila Odinga & Anor. v. Independent 
Electoral and Boundaries Commission & Ors. (Presidential Petition No. 1 of 2017),15 the majority 
decision of the Supreme Court of Kenya nullified the disputed August 2017 presidential 
elections for non-compliance with the constitution and applicable statutory frameworks.

The majority opinion in Odinga tempered the rigor of the substantial effect doctrine by 
decoupling the two standards of validity.16 On the disjunctive test applied by the court, it was 
sufficient for the petitioner to establish that “the conduct of the election violated the principles 
in [the] Constitution” (para 203) and other applicable electoral laws – although the majority 
opinion noted obiter that the noncompliance had, in any case, also affected the election results 
(para 379). With respect to its democratic legitimacy to determine the case, the court stated that 
its judicial powers – “including that of invalidating a presidential election” – were neither “self-
given nor forcefully taken” (para 399), but flowed from the authority of the Kenyan Constitution.

In justifying its decision to order fresh presidential elections, the court further emphasized 
its constitutional obligations to ensure that the democratic will of the Kenyan people was not 
subverted through elections conducted in violation of the electoral principles enshrined in the 
constitutional text (para 399).

The example set in Odinga was recently followed in the celebrated case of Peter Mutharika 
& Electoral Commission v. Lazarus Chakwera & Saulos Chilima17 decided in May 2020. There, the 
Malawian Supreme Court of Appeal declared that Peter Mutharika had not been duly elected 
as President of Malawi and affirmed the decision of the Constitutional Court to order fresh 
elections. The court faulted previous adjudicatory approaches for emphasizing the quantitative 
standard and relegating concerns about the integrity of the electoral process. The court reasoned 
that such quantitative conceptions of elections had unwittingly reinforced “increased electoral 
malpractices over the years,” resulting in “the focus being on maximizing the numbers [of votes] 
by whatever means, without complying with the law” (p. 89).

Echoing the principle earlier enunciated in Odinga, the court rejected the notion that a 
presidential election was a mere “event” or a simple numerical exercise in vote-counting. Such a 
notion, the court reasoned, would not adequately address cases where the numerical results may 
have been affected by “inaccurate counting, intimidation, fraud or corruption” and other forms 
of electoral malpractice (p. 84). In the final analysis, the court reasoned that a sound adjudicatory 
approach would be to focus on the electoral process and evaluate its quality by reference to its 
substantive (non)compliance with applicable constitutional and statutory rules (p. 84).

Adjudicatory Dilemma – Political Backlash or Damaged Credibility

Notwithstanding the foregoing, African judicial actors seem trapped within an adjudicatory 
dilemma: Courts seriously undermine their legitimacy when they validate sham elections, yet 
they risk significant political backlash if they make assertive interventions in the electoral process.

Contemporary African electoral history demonstrates that incumbents threatened by assertive 
judicial decisions have typically taken retaliatory measures to neutralize the political risks posed 
by independent electoral courts.18 Forms of political backlash engendered by judicial activism 
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essentially aim at weakening the capacity of courts to exhibit meaningful independence within 
the electoral process. In some jurisdictions, incumbents have deployed targeted sanctions – 
including suspensions, forced retirements, and dismissals – against judges at the highest echelons 
of the judiciary in order to signal the adverse consequences of activist decision-making to lesser-
ranked judicial officers.19 Beyond the weaponization of disciplinary procedures, other forms 
of political backlash have involved attempts to delegitimize the courts through intemperate 
criticism (Okubasu, 2018, 168),20 as well as structural measures that seek to reconfigure legal 
systems so as to constrict the jurisdiction of courts over electoral causes (Amoah, 2020, 82).21

Political interference has also taken pre-emptive and retaliatory dimensions. In the latter case, 
the regime – whose political interests have already been impacted by assertive or adverse judicial 
decisions in the electoral sphere – targets retributive measures against the judiciary as a whole or 
specified judicial officers. After the Malawian Supreme Court of Appeal delivered its celebrated 
decision to order fresh presidential elections, the Mutharika government took retaliatory 
measures by attempting to force the premature retirement of Chief Justice Andrew Nyirenda 
and Justice Edward Twea, the next judge in line in the judicial hierarchy.22 However, this attempt 
failed due to widespread protests by civil society groups, pro-democracy activists, and members 
of the legal profession.23 High Court judges also weighed in by issuing decisions invalidating the 
purported retirements.24 The fresh presidential election thus proceeded, as ordered by the courts 
– resulting in a historic victory for the opposition candidate, Lazarus Chakwera.25

The outcome was less salutary in Kenya, where the government introduced legislative 
proposals to constrict the scope of judicial jurisdiction in electoral causes following the Odinga 
decision (Amoah, 2020, 82). Whilst the Supreme Court was preparing to hear arguments in 
another petition, seeking to postpone the re-run election, there was a suspicious armed attack 
on the bodyguard of one of the judges. The court subsequently failed to achieve a quorum at the 
hearing, and the re-run went ahead, culminating in the re-election of the incumbent president, 
Uhuru Kenyatta.26 Thus, the court was caught up in a vortex of intrigue and political conflict 
in the wake of its historic decision.

Other cases are illustrative of pre-emptive political interference with the courts. For instance, 
in the period leading up to the 2019 presidential polls in Nigeria, there were strong indications 
that the elections would be contested, thereby raising the real prospect of eventual electoral 
adjudication by the Supreme Court. The Buhari regime, in a brazenly unconstitutional move, 
then swiftly announced the suspension of the Chief Justice, reportedly for failing to declare his 
personal assets.27 An acting Chief Justice, widely perceived as more sympathetic to the regime, 
was subsequently installed. The suspicious timing of Chief Justice Walter Onnoghen’s suspension 
– barely a few weeks to the presidential election – raised widespread local28 and international29 
concerns about democratic backsliding and attacks on judicial independence in Nigeria. After 
the re-election of the president was announced, an election petition was filed challenging his 
eligibility to contest for office and alleging pervasive electoral malfeasance. When the election 
petition wound its way up to the Supreme Court, presided over by the newly appointed Chief 
Justice, it was unanimously dismissed.30

Similarly, in Zimbabwe, the government’s apprehensions about the political risks of 
independent electoral adjudication shaped pre-emptive measures against the courts. It is 
instructive that the judiciary, under the progressive leadership of Chief Justice Anthony Gubbay, 
had increasingly clashed with the Mugabe regime over its authoritarian character and repeated 
assaults on the rule of law (Karekwaivanane, 2017, 215–32; Roux, 2018, 193–228). In Movement 
for Democratic Change v. Chinamasa,31 the Gubbay Supreme Court valiantly struck down a statutory 
instrument, enacted by the Mugabe regime, that purported to prohibit judicial determination of 
several pending parliamentary election petitions. Shortly after this landmark decision, the regime 
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forced Chief Justice Gubbay out of office (Karekwaivanane, 2017, 231–2).32 The Supreme Court 
was subsequently packed with partisan judges (Roux, 2018, 228–9), and the pending election 
petitions were never completely resolved (Solidarity Peace Trust, 2005, 5).33

How should African courts seek to resolve this adjudicatory dilemma? While the complex 
issues involved hardly admit of totalizing answers, there are cogent grounds for arguing that 
the capacity of courts to surmount political backlash against judicial activism in the electoral 
sphere will likely be conditioned by contextual factors such as the political context, legal culture, 
historical factors, and the existence of durable judicial support networks. The Malawian model, 
however, suggests that a major part of the survival strategy of an electoral court should include 
cohesive and coordinated responses by supportive stakeholders in civil society, the judicial 
system, and the legal profession.34 Furthermore, in an increasingly globalized world, successful 
countermeasures against retaliatory backlash may also depend on the capacity of embattled courts 
to mobilize support from international pro-democracy partners. Conversely, judicial activism 
may prove unsustainable or less feasible in jurisdictions where courts are highly risk-averse. 
Similarly, when assertive decision-making in electoral causes is contested within the judiciary 
itself, or when stakeholders are unable to articulate principled and unified responses to political 
interference with the courts, activist electoral adjudication may be successfully suppressed.35

Courts and Core Democratic Institutions: The 
Case of Electoral Management Bodies

In response to patterns of democratic decline, courts can help open up juridical space for core 
democratic institutions, like electoral management bodies, to assert their independence with 
a view to strengthening the democratic process. As institutions vested with crucial functions 
of electoral administration, election management bodies are central to the consolidation of 
democratic governance and the development of credible electoral processes in transitional 
societies. Yet, as Omotola (2010) has rightly observed, the “weak institutionalization of core 
institutions in the governance of electoral processes” (p. 536) militates against democratization 
in such societies.36 The need to facilitate institutional empowerment of electoral management 
bodies thus assumes practical significance (Jinadu, 1997; Maphunye, 2017).37

Courts may strategically utilize opportunities presented by election petitions to uphold 
constitutional provisions guaranteeing the institutional independence of electoral management 
bodies. Within the context of electoral dispute resolution, courts may also resolve complex 
legal issues; highlight defects in regulatory frameworks applicable to electoral bodies; and make 
recommendations for institutional reforms. Courts may also contribute to the institutional 
empowerment of electoral management bodies by safeguarding their jurisdictional spheres from 
encroachment by other politico-constitutional actors.

Facilitating Independence through Positive 
Intervention and Strategic Restraint

The case of Amartey v. Electoral Commission of Ghana (2012)38 provides a positive example of 
judicial invalidation of efforts to infringe on the functions of electoral management bodies. There, 
the Minister of Local Government encroached on the constitutional powers of the Electoral 
Commission to delineate electoral boundaries to be used for elections at the national and local 
government levels.39 Subsequently, the plaintiff challenged certain subsidiary legal instruments 
that purported to confer jurisdiction on the minister to delimit electoral areas for municipalities, 
metropolises, and districts in the country. In a unanimous decision, the Supreme Court of Ghana 
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held that the Electoral Commission could not be deprived, by subsidiary legislation enacted by 
the minister, of its constitutional authority to create electoral areas. The court thus preserved 
the scope of the commission’s authority by declaring the impugned subsidiary enactments void 
and unconstitutional.

Beyond safeguarding the jurisdictional spheres of electoral management bodies, courts have also 
sought to facilitate the independence of such institutions through strategic non-intervention in 
the electoral process. The well-known South African case of New National Party v. Government of the 
Republic of South Africa (1999)40 particularly exemplifies this adjudicatory approach. The appellant, 
the New National Party, challenged certain provisions of the Electoral Act that stipulated possession 
of some identification documents, to the exclusion of others, as preconditions for voter registration. 
The appellant further contended, inter alia, that the ANC-led South African government had 
taken several measures that compromised the impartiality and curtailed the independence of the 
Electoral Commission. Furthermore, the appellant averred that the views of the commission had 
been unduly side-lined in governmental decisions on critical issues of electoral administration, and 
that its operational efficiency was seriously hampered by inadequate funding.

Following an extensive consideration of the issues, the Constitutional Court found that, on 
the facts of the case, there had been no infringements on the independence of the Electoral 
Commission. However, the Constitutional Court strategically seized the opportunity to 
explicate the normative significance of constitutional provisions guaranteeing the financial and 
administrative autonomy of the Electoral Commission. Leveraging its powers of constitutional 
interpretation, the court also clarified the status of the Electoral Commission vis-à-vis other 
constitutional organs. To this end, the court observed that the Electoral Commission possessed 
substantial duties of electoral administration that were not “merely supervisory or monitoring” 
(para 76), but denoted an “active, involved and detailed management obligation over a wide 
terrain” (para 76).

Remarkably, the court affirmed that other constitutional organs possessed positive 
constitutional obligations to ensure the effectiveness, dignity, impartiality, and independence of 
the commission (para 78).41 The practical implications of these obligations, the court reasoned, 
may require other constitutional actors to make adjustments in their institutional practices and 
operations in order to accommodate the interests of the commission (para 78). Against this 
backdrop, the court faulted the Minister of Finance and other government departments for 
generally failing to grasp the implications of the commission’s autonomy, as well as its crucial 
role in the democratic system established by the post-apartheid legal order (para 100).

More pertinently, Langa DP held that the commission had demonstrated a sound awareness of 
its legal rights and interests in its dealings with constitutional actors and government departments 
concerning the disputes that formed the subject-matter of the case (para 107). Accordingly, the 
court saw “no reason to believe that the Commission will fail to take appropriate action to 
protect its interests, should it be necessary for it to do so” (para 106). It is also noteworthy that 
the court deferred to the commission’s decision to opt for negotiation, as opposed to litigation, 
in resolving its disputes with governmental departments in the case. In this regard, the court 
noted that the commission was not merely a helpless institution requiring judicial protection, 
but had commendably “asserted its independence and impartiality” (para 104). Fowkes (2016) 
persuasively argues that the court’s perceptive grasp of the peculiar dynamics of the case informed 
its decision not to recognize the New National Party’s locus standi to seek judicial reliefs on the 
commission’s behalf.42 By reposing faith in the commission’s capacity to determine appropriate 
methods for resolving the particular dispute in New National Party, the Constitutional Court’s 
demonstrated, as Fowkes put it, that “[p]art of building institutions is letting them exercise their 
authority” (p. 69).
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Insights from Recent Presidential Election Petitions

The relationship between courts and electoral management bodies has taken more complicated 
turns in the more recent African electoral jurisprudence as is apparent from the facts of Odinga 
(2017).43 In the course of litigation, tensions arose between the Supreme Court of Kenya and 
the Independent Electoral and Boundaries Commission (IEBC), when the latter failed to 
comply with judicial orders to grant experts, appointed by the court, access to its ICT logs and 
servers for the purpose of verifying the petitioners’ claims about a major breach of the IEBC’s 
IT system. The majority decision of the Supreme Court famously decried the “contumacious 
disobedience” (para 280) displayed by IEBC officials and made adverse inferences against the 
electoral body concerning the particular facts in issue.

The court held that the IEBC bore the onus of establishing “that it had complied with the 
law in the conduct of the presidential election especially on the transmission of the presidential 
election results” (para 276) due to the fact that it “had the custody of the record of the elections” 
(para 276). In the circumstances, however, the court was satisfied that the IEBC had “failed to 
discharge that burden” (para 276). The Supreme Court further stated that the IEBC ought to 
have conceptualized the judicial order to permit scrutiny of the electoral technology system44 
as a valuable opportunity to assure aggrieved election candidates and the general public of its 
credibility and independence as an electoral management body (para 279).

Accordingly, the court found it worrisome that the “IEBC strenuously opposed the 
petitioners’ application for access to its servers” (para 277) in circumstances that indicated 
a substantial misapprehension of the importance of independent and impartial electoral 
administration. In light of the flagrant disobedience of its orders, the court felt constrained to 
conclude that the IEBC officials had either unlawfully manipulated the electoral technology 
system themselves or exhibited considerable negligence in failing to protect the system from 
infiltration by third parties (para 280). Indeed, the violations of statutory provisions stipulating 
synchronized electronic transmission of election results, as well as other electoral principles 
enshrined in the Kenyan Constitution, formed a major part of the court’s decision to invalidate 
the August 2017 presidential election (para 299). In the final analysis, there are good grounds for 
inferring that the Supreme Court conceptualized the conduct the IEBC officials in Odinga as 
indicative of a troubling disregard for its own role as major oversight institution in the Kenyan 
electoral process (para 299). However, it is doubtful whether conflictual interactions between 
courts and electoral management bodies, as exemplified by Odinga, will conduce to democratic 
consolidation in the long term.45

The recent case of Mutharika v. Chakwera46 provides further insights into other potential 
loopholes in the relationship between courts and electoral management bodies. An important 
issue that arose in that case concerned the Malawi Electoral Commission’s establishment of 
Constituency Tally Centres (CTCs) in the absence of express statutory authorization. From the 
facts of the case, stakeholders had designed the CTCs to transmit results to the National Tally 
Centre “in a bid to improve the conduct of the elections” (p. 60). Although the Supreme Court 
of Appeal conceded that the CTCs “were created to enhance operational efficiency,”47 the court 
reasoned that they were nonetheless illegal. The court framed the CTCs as a usurpation of 
legislative authority to alter the organizational structures of the Malawian electoral system and 
held that the functions performed by the CTCs were unlawful “as no effectual delegation could 
have been made to an illegal entity” (p. 60).

Although this decision is defensible, there are good grounds for leveling alternative angles of 
critique beyond the court’s legalistic framing of the issues. It is plausible to argue, for instance, 
that the CTCs raised interesting issues concerning rule adaptation – a significant feature of 
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institutionalization – on the part of the MEC. Facilitating the institutional autonomy of electoral 
management bodies, in certain contexts, may involve affirming the competence of stakeholders, 
acting in good faith,48 to adapt and modify organizational procedures in order to ensure more 
efficient electoral administration. While the Chakwera decision rightly underscores the need to 
ensure that electoral institutions operate within the parameters of applicable legal frameworks, 
it nonetheless raises critical questions concerning the margin of discretion available to such 
institutions.

Edificatory Roles – Disseminating Constitutional 
Norms and Democratic Values

In several African jurisdictions, presidential election petitions have generated considerable public 
interest in circumstances that often propelled courts to the center stage of national discourse.49 In 
Hakainde Hichilema v. Edgar Chagwa Lungu,50 the majority judgment of the Constitutional Court 
of Zambia controversially dismissed a petition brought by Hakainde Hichilema, a candidate in 
the 2016 presidential election, on the grounds that the prescribed timeline for hearing election 
petitions had lapsed.51 In the circumstances, the petitioners had been unable to conclude their 
arguments within the constitutionally stipulated 14-day period for hearing election petitions in 
the Constitutional Court.52

In a trenchant dissenting judgment, Justice Munalula faulted the majority opinion for failing 
to adopt a purposive and holistic reading of the Zambian constitution.53 Justice Munalula 
reasoned that, in failing to decide the petition on the merits, the court had missed an invaluable 
opportunity to edify the polity by affirming the cardinal principle of fair hearing enshrined in 
the constitution. “The issue of a presidential election petition,” she declared, “is too heavy for 
a mechanical response by the Court and a well-reasoned decision would have helped to heal 
this nation” (p. 7).54 Beyond its nebulous aspects – it is unclear how judicial review would have 
healed the polity – Justice Munalula’s dictum nonetheless suggests that judicial resolution of 
electoral disputes may involve certain edificatory functions.

Edifying through Transparency: Open Justice 
in Presidential Election Petitions

Courts may perform edificatory functions, within the context of electoral dispute resolution, 
by disseminating democratic values and signaling the importance of constitutional norms. As 
such, courts may make positive contributions towards the promotion of democratic values 
by clarifying the normative content of citizens’ rights of political participation, as well as 
the scope of the legal interests and obligations of other stakeholders in the electoral process. 
By the same token, courts can edify democratizing polities by foregrounding the need for 
peaceful resolution of electoral disputes through constitutional channels. Emerging trends 
in the African electoral jurisprudence indicate that municipal courts are already articulating 
and performing certain edificatory roles in the course of determining presidential election 
petitions.

In some recent cases, courts have signaled the importance of transparency as year a tenet of 
democratic governance by thematizing the normative relationship between open justice, judicial 
transparency, and electoral dispute resolution. This was encapsulated by the decision of Ghana’s 
former Chief Justice, Georgina Wood, to permit live radio and television broadcasts of the 
proceedings of the country’s historic presidential election petition in 2013. The live broadcasts 
of judicial proceedings in Akufo-Addo & Ors v. Mahama & Anor55 were unprecedented in Ghana 
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at the time,56 and they served to underscore the significance of normative values of probity and 
accountability enshrined in the Ghanaian constitutional order.

The example set by the Ghanaian Supreme Court in Akufo-Addo, concerning the role of 
transparency as a democratic adjudicatory practice, served as a precursor to similar approaches 
in other jurisdictions. Thus, in Chamisa v. Mnangagwa,57 the Constitutional Court of Zimbabwe 
extensively considered the normative significance of judicial decisions to permit live streaming 
of courts proceedings in its recent judgment on the 2018 presidential election petition. The 
applicant, Nelson Chamisa, had petitioned the Constitutional Court for judicial orders to, 
inter alia, invalidate the presidential election results announced by the Zimbabwe Electoral 
Commission and set aside the declaration of Emerson Mnangagwa as the President of the 
Republic of Zimbabwe. Although the court ultimately dismissed the application, it strove 
to clarify the relationship between transparency and electoral justice, treating this issue as an 
important preliminary matter in its reasoned decision.

Accordingly, the court noted that objections to live broadcasts of judicial proceedings could 
be anchored on justifiable concerns about the risks of sensationalism and populism in the judicial 
system. In this respect, the court observed that such broadcasts could unduly sensationalize court 
proceedings and reduce them to the level of “media circuses,” thereby diminishing the solemnity 
of the judicial process.58 On the other hand, live broadcasts could also undermine principled 
judicial decision-making; inject populist considerations into judicial reasoning; and incentivize 
judges to pander to the vagaries of public opinion.59

Following a detailed discussion of the issues, the court held that “the principle of transparency” 
was “the overriding consideration” in its decision to adopt televised recordings of the proceedings 
of the presidential election petition.60 According to the court, transparent proceedings could be 
justified by reference to two alternative analytical paradigms. On the one hand, such proceedings 
served to promote public confidence in the judicial process as well as incarnate constitutional 
values such as “transparency, accountability, responsiveness and justice.”61 Alternatively, transparent 
adjudicatory procedures could be justified on the basis of rights-based arguments that foreground 
the rights to freedom of expression and freedom of the media, as well as the rights of access to 
information and access to justice.62 By conceptualizing judicial power as a form of constitutional 
authority ultimately “derived from the people,”63 the court pointed out that a rights-based 
approach accentuated the role of judicial accountability in democratic societies.

Against this backdrop, the court concluded that the live broadcasts were justified in the 
interests of justice given that the presidential election petition, as a matter of utmost constitutional 
significance, raised polycentric issues implicating the rights of all citizens to a credible electoral 
process. As Malaba CJ put it:

Once it is accepted that the proceedings before the Court were not only limited to 
the parties’ interests but extended to those of all citizens to a free, fair and credible 
Presidential election, it is clear that it was in the interests of justice to allow the live 
streaming through national television of the proceedings. Members of the public had 
an interest in having knowledge of the evidence produced by the disputants. They 
had an interest in witnessing how the Court handled the matter and what decision it 
reached. They had an interest in deciding whether, in their own objective assessment, 
the decision of the Court was fair and just.64

Election Petitions and the Uses of Judicial Transparency

These recent decisions seem to indicate an emerging norm of adjudicatory transparency in the 
African electoral jurisprudence. Significantly, invocations of open justice in Akufo and Chamisa 
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rest on underlying normative assumptions that link transparency to other democratic values 
such as accountability, public trust, and civic engagement.

First, transparent adjudicatory practices may be conceptualized as fulfilling crucial 
accountability functions in transitional societies characterized by diminished public confidence in 
governmental institutions.65 As Dikgang Moseneke (2018), former Deputy Chief Justice of South 
Africa cogently observed, albeit in a non-electoral context, open justice in transitional societies 
can powerfully symbolize a juridical rupture with a repressive political order characterized by 
governmental secrecy and impunity.66 By opening up judicial proceedings to public scrutiny, 
courts in transitional societies therefore signal a willingness to be held accountable in ways that 
affirm the significance of constitutional values enshrined in the democratic legal order.67

The public scrutiny facilitated by transparent judicial proceedings also furthers judicial 
accountability by providing a basis for courts to clarify the appropriate boundaries of judicial 
authority in a democratic system of government. Alluding to the widespread interest that the 
court proceedings in Akufo-Addo had generated among the Ghanaian public, Akoto-Bamfo 
JSC noted that it was the “preserve of the citizens” as opposed to the courts, “to determine 
who occupies the highest office of the land.”68 While recognizing the role of “effective judicial 
oversight” in guaranteeing a credible electoral process, she nonetheless emphasized the need for 
electoral adjudication to uphold the genuine democratic will of the citizenry.69 The Zimbabwean 
Constitutional Court echoed similar normative concerns about judicial accountability in 
Chamisa when it suggested that the live broadcasts adopted during the proceedings enabled the 
public to make independent and informed evaluations about the fairness of its decision in the 
presidential election dispute.70 As such, the cases signal the notion that disclosing the form and 
content of judicial decision-making, in the volatile context of electoral adjudication, may render 
courts more accountable to the public.

Second, the resort to transparent judicial procedures also aims at building public trust in the 
judicial system and electoral process. Presidential election petitions, arising from events that 
generate considerable national attention, provide courts with strategic opportunities to present 
themselves to the public as impartial and independent arbiters deserving of public confidence. 
According to Birchall (2011),71 institutions may be incentivized to adopt transparent procedures 
in some cases in order to accrue “transparency capital” given that “[t]ransparency has become a 
sign of cultural (as well as moral) authority” (p. 8–9). In this respect, transparency practices may 
be constitutive of the legitimacy of a given institution and the respect its decisions enjoy. In 
Chamisa,72 for instance, the Constitutional Court symbolically positioned itself as a transparent 
institution earlier on during the proceedings by permitting the live broadcasts. In its subsequent 
reasoned judgement, the court strenuously sought to justify its decision to dismiss the petition 
as an impartial and objective verdict. Courts have thus instrumentalized transparency in order 
to construct institutional legitimacy, articulate moral claims to constitutional authority, and 
encourage public confidence in legal channels for resolving electoral disputes.

Third, courts have adopted transparent adjudicatory practices in order to promote civic 
engagement as a democratic value. Recent scholarship on popular reactions to the 2012 
presidential election petition in Ghana, indicates considerable civic engagement with the judicial 
determination of the electoral dispute in Akufo-Addo. According to Atengble (2014),73 the 
transparency that characterized the Supreme Court hearings catalyzed broad civic engagement 
with the electoral process. As such, remarkable events, personalities, and idioms from the court 
proceedings formed the basis of narratives that both circulated widely within social media 
platforms and permeated public discourse in Ghana.74

Other commentators have argued that judicial transparency in Akufo-Addo facilitated “greater 
democratic learning among the population” (Bob-Milliar & Paller, 2018, 16)75 by creating 
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public awareness about the workings of electoral and judicial processes in the country (Aggrey-
Darkoh & Asah-Asante, 2017, 141).76 The idea is that courts may edify democratizing polities by 
promoting a sense of inclusion in processes of electoral dispute resolution.

The Limits of Adjudicatory Transparency

Whilst upholding open justice in electoral cases, courts should, however, avoid overestimating 
the practical value of judicial transparency within the context of a broader project of democratic 
consolidation. First, courts may need to acknowledge that the assumption of edificatory roles 
in election petition cases may also imply corresponding obligations to render judicial decisions 
and proceedings in more intelligible forms.77 This issue maps on to questions of constitutional 
literacy in the African context. In this respect, constitutional literacy refers to the capacity of 
citizens to effectively grasp the meaning, implications, and normative content of their rights, 
freedoms, and obligations within the context of a constitutional democracy (Fombad, 2019, 
2).78 Constitutionally literate citizens would, therefore, exhibit better proficiency in the register 
of rights and obligations that inform the status of citizenship in genuinely democratic societies. 
Transparent adjudicatory practices may thus have to be wedded to cognate normative projects 
of constitutional literacy in order to produce more tangible and sustainable results.79

Second, courts may need to recognize that there are hardly fixed causal relationships between 
transparency and institutional legitimacy that may entitle institutions deploying transparent 
procedures to assume that their decisions will routinely enjoy legitimacy and respect. As 
transparency scholars, such as Roelofs (2019) remind us, “transparency and its effects on trust 
are fluid, constructed, and context specific” (p. 566).80 Indeed, the pathways linking legitimacy 
and transparency are often circuitous, rather than rectilinear (Adams, 2020, 3–5).81 Thematizing 
the contextual effects of transparency thus provides a sound basis to account for differences in 
outcome in the jurisdictions where electoral courts have deployed transparent adjudicatory 
practices. Again, Ghana and Zimbabwe make for an interesting contrast in this regard.

There is broad consensus in the scholarly discourse on democratization in Africa that Ghana 
witnessed a progressive institutionalization of the tenets of democratic governance in the 
wake of its transition from military rule in the early 1990s.82 Accordingly, the restoration of 
democracy led to greater respect for the rule of law and other constitutional norms. By the same 
token, the scope of judicial independence in post-authoritarian Ghana expanded due to the 
convergence of several factors. These included the formal empowerment of the judiciary by the 
1992 Constitution; the evolution of a political milieu more favorable to the exercise of judicial 
power; and the agency of individual judicial actors who adopted assertive approaches in defense 
of human rights and other democratic values in politically salient cases (Quashigah, 2016).83

Progressive democratic consolidation was, however, endangered in the aftermath of the 
2012 presidential election, which proved to be one of the most contentious electoral contests 
of the Fourth Republic.84 After John Mahama was returned as president, opposition groups 
vehemently rejected the election results declared by the Electoral Commission. Nana Akufo-
Addo, the leading opposition politician, petitioned the Supreme Court, alleging a raft of 
electoral malpractices including incidents of voting in illegal polling centers; widespread cases 
of unverified and ineligible voters; over-voting (in which total votes cast exceeded the number 
of registered voters at certain polling stations); and the announcement of results unattested by 
presiding officers. The volatile circumstances that formed the background of the Akufo-Addo 
petition thus amounted to a “democratic rupture” (Bob-Millar & Paller, 2018) defined as “an 
infraction in the democratization process during competitive elections that has the potential to 
cause a constitutional crisis” (p. 8).85
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However, several scholars have argued that the Supreme Court’s authoritative intervention 
in this electoral dispute facilitated democratic renewal in the country (Adams & Asante, 2020)86 
by underscoring the importance of peaceful resolution of political conflicts (Owusu-Mensah 
& Rice, 2018).87 Furthermore, as Bob-Milliar and Paller (2018)88 have also contended, the 
transparency that characterized judicial proceedings in Akufo-Addo inspired institutional reforms 
by uncovering deficiencies in the electoral process. Judicial transparency also enlightened the 
citizenry by democratizing access to information about the workings of electoral and judicial 
processes in the country. Although the Supreme Court ultimately dismissed the election 
petition, by a 5-4 majority decision, its legitimacy within the Ghanaian political process was, 
nonetheless, consolidated when Nana Akufo-Addo, the unsuccessful petitioner, publicly declared 
his acceptance of the adverse verdict.89

Another positive outcome of adjudicatory transparency in Akufo-Addo was that it helped 
motivate opposition political parties to hone their organizational structures in a bid to improve 
their performance in future electoral cycles (Oppong, 2016).90 It is noteworthy, in this regard, that 
Nana Akufo-Addo, the unsuccessful petitioner, subsequently won the 2016 presidential election 
in a peaceful electoral contest that is widely regarded as having deepened Ghanaian democracy.91 
The Ghanaian experience would then suggest that in some jurisdictions where meaningful 
progress towards democratization has already occurred – and where judicial institutions enjoy 
political legitimacy and possess a track record of independent decision-making – courts may, 
nonetheless, fulfill important edificatory functions, even when they do not directly overturn the 
results of impugned elections.

Conversely, in Zimbabwe, where judicial independence has been more checkered in recent 
times,92 the Constitutional Court’s decision to dismiss the petition in Chamisa was pointedly 
rejected by the opposition (Krönke, 2018, 1).93 More so, there is little indication that the resort 
to transparent adjudicatory procedures significantly raised public confidence in the judiciary 
(Mwonzora & Xaba, 2020, 11–3).94 Beyond affirming judicial transparency, certain aspects 
of the court’s decision were also controversial. For instance, the court failed to accord fair 
consideration to some of the applicant’s normative concerns about the lack of independence 
of the Zimbabwean Electoral Commission, as well as the disproportionate access to media 
coverage enjoyed by the incumbent president during the electioneering campaign.95

To this extent, it appears that the court failed to appreciate that judicial institutions can help 
open up space for marginalized groups to inscribe counternarratives in the legal archive of a 
country’s democratic struggle (Karekwaivanane, 2017, 237) – even in jurisdictions where the 
political context is unfavorable to intrepid displays of judicial independence in highly charged 
election petitions. As such, the criticism that the judiciary lacks real autonomy in politically 
salient cases and disputes implicating the core interests of the regime is not unjustified (Magaisa, 
2019).96 Thus, there are good grounds for arguing that adjudicatory transparency in election 
petitions may not always compensate for flaws in the substantive judicial decision itself.

Conclusion

Building on insights derived from comparative African electoral jurisprudence, this chapter 
thematized and discussed three key normative roles courts can play within electoral processes. 
As such, courts may leverage judicial power as a remedial mechanism against the onslaught 
of election malpractices by invalidating flawed elections and defending the integrity of the 
electoral process. Through positive intervention in the electoral process, as well as by strategic 
judicial restraint, courts may also facilitate the institutional empowerment and independence 
of core democratic institutions like electoral management bodies. Finally, courts can contribute 
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towards democratic renewal and consolidation by signaling the importance of constitutional 
values and democratic norms. However, the capacity of African electoral courts to meaningfully 
discharge the aforementioned normative functions is conditioned by the complex interaction 
between the structural contexts in which courts in various jurisdictions are embedded, as well 
as by the agency of judicial actors themselves.
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Introduction

Since its independence in 1947, India has established a vibrant multi-party democracy featuring 
universal suffrage, high voter participation, and competitive elections from the village to the 
national level.1 Over seven decades, India has conducted 17 national elections with peaceful 
transfers of power. Nearly a billion voters were on the rolls for the 2019 general election that 
witnessed a voter turnout of 67% (Election Commission of India, 2019).

An elaborate and robust framework of election-related laws and institutions enable the 
successful conduct of elections. We provide an overview of this framework and its evolution. 
We first examine the overarching role of the Constitution of India. Next, we elaborate on the 
institutions that derive their authority from the constitution. After we examine the laws that 
govern elections of different types, we examine the deepening of democracy through elections 
to local government and affirmative measures that empower historically disadvantaged groups. 
We then discuss laws pertaining to political parties, before examining laws that affect candidates. 
In the following section, we discuss laws to combat “defection” and the criminalization of 
politics. Finally, we describe laws pertaining to media.

The Constitution

India’s Constitution came into effect in 1950 and established a sovereign democratic republic. 
In the landmark Kesavananda Bharati2 judgement, the Supreme Court of India (SC) ruled that 
the basic structure of the constitution cannot be amended by parliament. The SC also held that 
democracy is a key element of the basic structure of the constitution.

India’s electoral history began in November 1947 with the preparation of a draft electoral 
roll to implement the principle of universal adult suffrage (Shani, 2017) codified in Part XV of 
the constitution. Article 326 lays down that every Indian citizen 18 years of age and older shall 
be eligible to register as a voter, provided that he or she is not disqualified by law on grounds of 
non-residence, unsoundness of mind, crime, or corrupt or illegal electoral practices.3

Granting the vote to every citizen was a bold move in a newly-emerging nation with 
tremendous linguistic, ethnic, and religious diversity, as well as high illiteracy, poverty, and social 
stratification. The SC has held that the right to vote is a statutory right,4 though interpretation 
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of Articles 325 and 326 has led to debates about whether it is actually a constitutional right 
(Jain, 2012).

The second foundational principle laid down by the constitution is secularism, which the SC 
held as protected by Article 325.5 No person may be excluded from the electoral roll, or claim 
inclusion on any special electoral roll, on the grounds of religion, race, caste, or sex.

The constitution further empowers parliament to legislate on matters connected with 
elections to parliament or state legislatures. Article 328 confers similar powers to state 
legislatures,6 with respect to states, on matters not provided for by the parliament. The 
Representation of the People Act of 1950 and 1951 (RPA) and the Delimitation Commission 
Act of 1952 were enacted accordingly under Article 327. However, such laws are subject to the 
provisions of the constitution, which remains the supreme law on all election-related matters 
(Kafaltiya, 2003).

Institutions

Election Commission

Article 324 established the Election Commission of India (ECI) as a permanent body independent 
of the executive and in charge of elections to parliament, state legislatures, and the presidency 
and vice-presidency of India. The SC has ruled that: “Holding periodic, free and fair elections 
by the Election Commission are part of the basic structure” of the constitution7 (Quraishi, 
2014). Changes to the ECI’s structure and functioning require a constitutional amendment, 
which requires supermajority support in parliament. This makes the ECI more authoritative and 
independent than if it were only a statutory body subject to ready amendment by parliament. 
Once an election is underway, Article 329 protects the ECI from judicial interference. The RPA 
of 1950 and 1951 provide the legislative framework for the conduct of elections and allow 
petitioners to challenge the electoral process in the courts.

Given the formidable challenge of conducting elections with nearly a billion voters, the 
ECI has a remarkably small permanent staff at its headquarters (Sridharan & Vaishnav, 2017). 
It operates in states through Chief Electoral Officers drawn from state governments. For the 
preparation of electoral rolls and the conducting of elections, the ECI draws on personnel from 
state and local governments who are temporarily assigned to it. During elections, the ECI has 
the power to transfer any government official whose behavior it considers detrimental to the 
fairness of the electoral process (Quraishi, 2014).

The ECI undertakes the mammoth exercise of creating and updating electoral rolls 
periodically by conducting house-to-house surveys to register eligible voters (Quraishi, 2014). 
Moreover, it now has provisions for voters to register online subject to physical verification. In 
the aftermath of controversies about illegal immigration, the SC enjoined the ECI to ensure that 
only citizens of India are enrolled as voters.8

The ECI is granted the authority by the RPA of 1951 to register and recognize political 
parties, allot them election symbols (to assist illiterate voters), and grant them national or state 
party status. The addition of Section 29A to the RPA in 1988 further required parties to submit 
their respective constitutions to the ECI. It granted the ECI enforcement powers, e.g., requiring 
parties to hold internal elections or face possible de-recognition.

The ECI has a history of asserting its regulatory powers to ensure free and fair elections in 
the face of “increasing election-related violence, instances of outright vote rigging (‘booth-
capturing’)” and a steady inflow of undeclared “‘black money’ used for elections” (Sridharan 
& Vaishnav, 2017). However, the SC has observed that, while the distribution of free goods by 
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political parties does not constitute bribery, it does have sway over voters and is therefore against 
the spirit of free and fair elections.9

The ECI enforces a Model Code of Conduct (MCC) that commences when the ECI 
announces the election calendar and that regulates all aspects of campaigns. The MCC is not 
backed by statute and relies on voluntary compliance. While the ECI has limited powers to 
punish violations of the MCC, it arguably has acquired a law-like character. Once the MCC 
is in force, incumbent governments at all levels within that jurisdiction are prohibited from 
announcing new policies or programs (thus affecting the continuity of government activity 
when elections stretch over months).

The ECI introduced Electronic Voting Machines (EVM) to replace ballot papers, which 
had been vulnerable to “ballot box stuffing” and “booth capturing” (Election Commission of 
India, 2018c). Initially the SC ordered a re-poll with paper ballots in a state legislative election 
in 1982 in Kerala, where it had been introduced,10 accepting the contention that the RPA 
did not envisage the use of EVMs. The addition of Section 61A to the RPA of 1951 in 1989, 
however, legitimized the use of EVMs and was upheld by the SC. Since 2001, all elections to 
state legislative assemblies and parliament (since 2004) utilize EVMs. India’s EVMs are non-
networked, standalone machines that are programmed to jam if they are tampered with or used 
multiple times in a short period, thus preventing rigging.

Delimitation Commission

Article 82 authorizes parliament to enact a Delimitation Act after every population census 
(conducted decennially). Under these acts, the federal government periodically constitutes 
a Delimitation Commission to demarcate the boundaries of parliamentary and legislative 
assembly constituencies in order to ensure broadly equal representation for equal populations 
(the principle of “One Vote, One Value”).11 The decisions of the Delimitation Commission 
cannot be challenged in a court of law. The most recent delimitation of constituencies was 
conducted in 2008, under the Delimitation Act of 2002, on the basis of the 2001 Census.

The first delimitation exercise was carried out in 1950–1951 by the President of India, 
in coordination with the ECI, after which the Delimitation Commission Act of 1952 came 
into force. Thereafter, the Delimitation Commission conducted the exercise in 1963, 1973, 
and 2002. There was no delimitation following the 1981 and 1991 censuses due to a dispute 
over the provision that “the ratio between the number of Lok Sabha seats in a state and the 
population of the state is, as far as practicable, the same for all states” according to the 31st 
Constitutional Amendment. There were concerns that states with higher population growth 
would be “rewarded” with more seats in parliament, as compared with states that had already 
better implemented the national priority of family planning and thus had lower population 
growth. This dispute was resolved by the 42nd Constitutional Amendment of 1976, which 
suspended delimitation until 2001, further extended to after 2026 by the 84th Constitutional 
Amendment of 2001. These required intra-state equalization of constituency size by population 
without altering the number of seats that each state had in parliament.

The Judiciary

Courts have issued landmark orders, including in response to public interest litigations initiated 
by civil society organizations (Devi & Mendiratta, 2014). Simultaneously, courts have followed 
restraint in law-making, citing the principle of separation of powers as the rationale for not 
directing parliament to legislate on electoral reforms. Key judicial interventions are discussed 
under the relevant sections in this chapter, except for the following unique innovation.
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Nota

In 2013, the SC recognized that the fundamental right to freedom of speech and expression 
includes the right to not vote, i.e., to express a negative opinion.12 To operationalize this right, 
while protecting the secrecy of voters, the SC directed the ECI to include a “None of the 
Above” (NOTA) option on all EVMs. The NOTA option serves only a symbolic function as, 
even if a majority of votes are cast for NOTA, the candidate who obtained the second-highest 
votes is declared the winner. Between 2013 and 2017, in 261 assembly constituencies and 24 
Lok Sabha constituencies, the number of votes cast for NOTA was higher than the margin of 
victory (Roy & Vachana, 2017).

Governor

Article 153 of the constitution provides for the appointment of a governor in every state (and 
a lieutenant governor or an administrator in the Union Territories) by the president of India 
(Article 155, Id.), who is bound by the advice of the Central Council of Ministers. Executive 
power in states is formally vested in the governor, who is constitutionally bound to act on 
the advice of the state’s Council of Ministers, except where the constitution expressly confers 
discretion.

The governor plays a crucial role in the formation of governments after elections (Article 
164, Id.) and their possible dismissal (Article 356, Id.). After an election, the governor has 
discretion over whom to invite to form the government, particularly when multiple parties stake 
claims in the absence of a party and/or alliance obtaining a majority. When no party/alliance is 
able to form a government, a state can be brought under President’s Rule where the governor 
effectively administers the state until an elected government is sworn in.

In the case of “hung assemblies,” where no single party has a majority, conventions have 
evolved for the governor to invite: (i) The pre-poll alliance with the largest number of seats; (ii) 
a single, usually largest, party claiming support from others; or (iii) a post-electoral coalition. 
Since these have not been codified, these issues have given rise to multiple court cases.13 As the 
governor is appointed by the president at the instance of the federal government, on occasion, 
governors are alleged to have acted in a partisan manner to favor the ruling party at the center 
(Dubey, 2018).

Article 356 allows the president to dismiss an elected state government in case of a failure 
of “constitutional machinery.” This power can be exercised if the president receives a report 
from the governor recommending such an action or is otherwise satisfied on the need for 
the drastic step. The SC, in the landmark S. R. Bommai case in 1994,14 held that the power to 
dismiss governments was conditional and subject to judicial review. This ruling has brought 
down the instances of President’s Rule in states, especially in cases pertaining to the failure to 
form governments. President’s Rule was invoked 91 times between 1951 and1993, but only 20 
times between 1994 and March 2016 (Ministry of Home Affairs, 2016).

Election Laws and Types of Elections

Representation of People Acts

Before the first general elections, India’s Provisional Parliament enacted the RPA of 1950 and 
195115 to govern electoral processes. These cover the qualifications and disqualifications of those 
who contest elections; registration of political parties; financing of parties; election expenditures; 
details of the administrative machinery, including functions of the ECI and other officers; 
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provisions for resolving disputes regarding elections; and penalties for electoral offences and 
corrupt practices. The RPA of 1951 has undergone numerous amendments and its interpretation 
has been shaped by both SC judgements and ECI actions.

Major Amendments to the RPA

 1. Booth Capturing: In the 1980s, as the involvement of criminals in electoral politics became 
rampant, incidents of booth capturing and intimidation of voters increased, and money 
and muscle power played a major role in affecting electoral outcomes. An amendment in 
1989 inserted Section 58A of the RPA of 1951, which allowed the ECI to countermand 
an election or declare the poll null and void and to call for a fresh poll, if it was convinced 
that the election had been compromised. Section 135A of the RPA of 1951, inserted in 
1989, made booth capturing an offence punishable with imprisonment. It gave a detailed 
definition of booth capturing and also included it as a corrupt practice under the Act 
in Section 123(8). It further allowed the ECI to deploy EVMs to prevent the rigging of 
elections. In a 1996 amendment, under Section 20B, the ECI could appoint observers 
to supervise elections, empowered to stop the counting of votes if they felt that booth 
capturing had taken place.

 2. Election Funding: In 2003, section 29C was added to the RPA of 1951, requiring the treasurer 
of a political party to prepare a report in each financial year that records contributions in 
excess of Rs 20,000 from any person and any company other than government companies. 
These reports must be submitted to the ECI within a certain time limit (The Election and 
Other Related Laws (Amendment) Act, 2003).

 3. Proxy voting or postal ballot: In 2003, certain classes of people were allowed to vote through 
proxy votes or postal ballots. Armed police forces of a state serving outside that state and 
employees of the Government of India serving outside the country are allowed to vote by 
postal ballot, and members of the armed forces can vote either through proxies or postal 
ballots (The Election and Other Related Laws (Amendment) Act, 2003).

 4. Voting Rights for Non-Resident Indians: In 2010, the RPA of 1950 was amended to 
remove restrictions that prevented Non-Resident Indians from exercising their right to 
vote. However, such voters are still required to be physically present at the voting booth. 
A bill to enable them to vote through proxy was proposed in 2017, but it has not yet been 
enacted.

Different Types of Elections

India’s multi-tiered democratic system features a complex tapestry of electoral mechanisms.

Direct and Indirect Elections

Direct elections are employed to elect the lower house of parliament, the Lok Sabha, the lower 
house of state legislatures, the Vidhan Sabha, and local governments. They utilize the simple and 
easily understandable “First Past the Post” system, in which the winner is the candidate who 
obtains the highest number of votes.

Indirect elections are used to elect the upper house of parliament, the Rajya Sabha, state 
legislative councils, and the president and vice president, each through specified electoral colleges. 
Indirect elections employ a system of proportional representation with a single transferable vote. 
In order to win, a candidate must obtain a fixed quota of votes, usually determined by a formula 
in which the total number of votes is divided by the number of positions to be filled, plus one.
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Open Ballot Voting

Members of the Rajya Sabha are elected by members of legislative assemblies. In 2003, to check 
cross-voting, the RPA was amended to establish an open ballot system for Rajya Sabha elections. 
Voters are now required to show their marked ballot to their party’s designated agent prior to 
casting their votes. If a voter refuses to do so, his or her vote can be invalidated.

However, this does not necessarily prevent legislators from cross-voting, as it is not a ground 
for disqualification under the anti-defection law. The SC ruled that the open ballot cannot 
be seen to violate the freedom of expression of a legislator and, hence, is not a ground for 
disqualification.16

Simultaneous Elections

Until 1967, India held elections simultaneously to parliament and state legislative assemblies. 
Following the early dissolution of some state assemblies in 1968 and 1969, as well as the early 
dissolution of the Lok Sabha in 1970, this synchronization ceased to exist.

Several reports and commissions have examined the idea of simultaneous elections. These 
include the Law Commission of India, which prepared a Report on Reform of Electoral Laws 
(1999); Parliamentary Standing Committees on Personnel, Public Grievances, Law and Justice 
(2015); and the NITI Aayog (Debroy & Desai, 2017).

However, returning to simultaneous elections would entail prematurely terminating a 
number of elected state governments, as their legislative assemblies would need to be dissolved 
to enable simultaneous elections. This would run afoul of the SC’s judgment17 that Article 
356 is to be used only when there is a breakdown of constitutional machinery in the state. 
Simultaneous elections would also raise a number of other practical challenges to parliamentary 
practice (e.g., the ability of governments to dissolve parliaments and call for early elections) and 
require substantial amendments to the constitution.

Moreover, people vote differently and in response to different issues at different tiers of 
democracy. Conducting elections together could endanger this plural and varied expression by 
voters, and allow national issues to overshadow state and regional issues, which goes against the 
spirit of federalism (Kumar, 2018).

Promoting Inclusion and Deepening Democracy

Reservations for Scheduled Castes and Scheduled Tribes

In order to affirmatively redress the historic and prevailing discrimination faced by certain 
communities categorized as Scheduled Castes (SC) and Scheduled Tribes (ST), the constitution 
provided for time-bound reservations of seats in state legislative assemblies (Article 332) and in 
the Lok Sabha (Article 330). The number of such reserved seats is determined on the basis of the 
ratio of the SC and/or ST population within the state or Union Territory to its total population.

If a constituency is reserved for SCs, then the candidate must belong to an SC community. 
The case is similar for ST seats. All voters within reserved constituencies are eligible to vote for 
these candidates. At present, 84 Lok Sabha seats are reserved for SCs, and 47 for STs. SC and ST 
candidates can also contest in unreserved constituencies. Constituencies reserved for SCs are to 
be geographically distributed around a state. Those reserved for STs must be located where their 
populations are concentrated.

Originally, Article 334 stated that these provisions would be applicable for a period of ten 
years, i.e., up to 1960, but amendments have extended their applicability every ten years. The 
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104th Constitutional amendment of 2019 extended these reservations up to 2030. (It also 
abolished the reservation of two seats, filled by government nomination, in the Lok Sabha, and 
one in state legislative assemblies, for the Anglo-Indian community.)

Panchayati Raj

Gandhian ideals of self-governance at the village level inspired Article 40 of the constitution 
(DeSouza, 2002). Part of the non-enforceable Directive Principles of State Policy, Article 40 
states that: “The state shall take steps to organize village panchayats and endow them with 
such powers and authority as may be necessary to enable them to function as units of self-
government.”

In 1993, the 73rd and 74th Constitutional Amendment Acts provided constitutional status 
to Urban and Rural Local Self Government Bodies.18 A three-tier system for Panchayati Raj 
Institutions (PRI) was established at the village, intermediate block/taluk/mandal, and district 
levels. These acts established State Election Commissions and State Finance Commissions in 
order to ensure that adequate financial resources are available for panchayats and municipalities.

Reservations in Panchayati Raj Institutions

The 73rd and 74th Constitutional Amendments expanded the scope of reservations by extending 
them to the offices of chairpersons and introduced the rotation of reservations. One-third of 
the seats were reserved for women. Many states have increased the reservation for women to 
50%. States have also legislated to provide reservation of seats in PRI for other historically 
neglected classes. The SC has ruled that all reserved seats in PRI cannot exceed 50% of the 
total.19 This led many states to reduce the number of seats previously reserved. In Karnataka, the 
seats reserved for other backward classes went down by nearly half between the 2010 and 2015 
gram panchayat elections (Desai, 2015).

However, the project of deepening democracy through devolution and representation has 
arguably been reversed through laws in the states of Haryana and Rajasthan. The Haryana 
Panchayati Raj (Amendment) Act of 2015 introduced exclusionary conditions for eligibility 
to contest elections including educational qualification, failure to repay loans taken from 
cooperative societies, electricity bill arrears, and absence of a functional toilet at one’s residence. 
The Rajasthan government imposed similar conditions in 2014. These state laws were 
challenged, but were upheld by the SC in December 2015. These educational criteria alone 
rendered ineligible an average of 67.52% of the electorate who were otherwise eligible to 
contest. This exclusionary measure has been criticized as militating against the inclusive spirit 
behind the 73rd Constitutional Amendment (Singh, 2016).

Political Parties and Their Financing

Political parties, though recognized in the RPA of 1951, were formally recognized in the 
constitution only through the 52nd Constitutional Amendment in 1985, which inserted the 
10th Schedule, commonly termed the Anti-Defection Law. Political parties raise and expend 
resources within a restrictive legal framework. Their reported expenditures do not include 
amounts spent by individual activists, candidates, or at events and on campaigns underwritten 
by ad hoc fundraising. Indian politics is also suffused with cash, typically “black” or unaccounted 
funds (Gowda & Sridharan, 2012; Quraishi, 2014). However, political parties need to account 
formally for a range of official expenses and thus need to raise resources in an auditable manner.
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Corporate contributions are a major source of party funds. Their regulation in India can 
be organized into two phases – 1947 to 2003, and 2003 to date (Sridharan & Vaishnav, 2017; 
Gowda & Sridharan, 2012). During the first phase, corporate contributions were permitted, 
albeit with restrictions on amounts, along with reporting requirements. Corporate donations 
were banned in 1969, ostensibly to combat corruption, but allegedly to restrict funding to right-
wing opposition parties (Sridharan & Vaishnav, 2017). The ban on corporate donations was lifted 
in 1985, subject to a maximum of 5% of the company’s average profit of the last three years. A 
2013 amendment to the Companies Act increased this limit to 7.5%. Such contributions must 
be approved by the board and reported in companies’ accounting statements.

The second-phase of party financing regulation commences with the enactment of the 
Election and Other Related Laws (Amendment) Act of 2003 (Sridharan & Vaishnav, 2017; 
Gowda & Sridharan, 2012; Quraishi Ed., 2019). Amendments to the RPA of 1951 and Income 
Tax Act incentivized corporate (and individual) donations by making them 100% tax deductible. 
New reporting requirements for political parties were introduced under the RPA of 1951 for 
donations greater than Rs. 20,000. Donations below this amount were considered too small to 
be accounted formally, and this exception was also intended to facilitate smaller donations from 
individuals. Political parties have regularly reported that the bulk of their finances have come 
from such “unknown” sources. In the financial year 2018–2019, funding from unknown sources 
reportedly accounted for 67.02% of the resources raised by all parties in total (Association for 
Democratic Reforms, 2020), raising questions about whether this provision serves as a loophole 
to convert unaccounted cash into accountable resources.

In 2013, the Central Information Commission ruled that political parties are public 
authorities accountable under the Right to Information Act of 2005 (Central Information 
Commission, 2014). Parties have contested this ruling and are yet to comply as of March 2020.

In recent years, the Finance Bill, a part of the annual budget, has been utilized to bring in 
changes to party financing laws. Being an integral part of the budget, finance bills are assured 
of passage in the Lok Sabha, where the government has a majority. They only need to be 
considered and returned by the upper house of parliament, the Rajya Sabha, which does not 
have authority over money bills.

The Finance Act of 2017 brought about multiple changes in political funding laws. It 
introduced a new instrument for funding parties called electoral bonds. These can be purchased 
from the State Bank of India during designated time periods and donated to the political party 
of one’s choice. Since electoral bonds are purchased through a bank, this measure was touted as 
an electoral reform that promoted the use of “clean money” (Jaitley, 2017). However, electoral 
bonds have been criticized for being opaque, as the donor does not need to disclose either the 
donation or the recipient, and the recipient only needs to disclose the amount received and not 
the source. It was claimed that anonymity would incentivize corporates and others to donate 
to political parties, whereas earlier they hesitated to do so openly for fear of retaliation by non-
recipient political parties (Vaishnav, 2019; Kak, 2017).

The Finance Act of 2017 also abolished the cap on corporate donations, along with reporting 
requirements. Far from reforming the system, critics argue that “the floodgates are now open 
for limitless, anonymous political giving” (Vaishnav, 2018). According to one estimate, electoral 
bonds constituted 78.02% of party funding from unknown sources in financial year 2018–2019, 
and the bulk of this (64%) went to the ruling BJP (Association for Democratic Reforms, 2020).

It also reduced the cap on cash donations from Rs. 20,000 to Rs. 2,000. However, no changes 
were made to the RPA’s corresponding reporting requirements, thus essentially permitting 
anonymous donations up to Rs. 20,000 (Vaishnav, 2019). This does little to make the party 
funding system more transparent.
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The Delhi High Court held that the BJP and the Indian National Congress (INC), the largest 
national parties, had accepted funds from entities operating in India, but which actually were 
“foreign” companies.20 The court determined these donations to be violative of the Foreign 
Contributions (Regulation) Act of 1976 and the RPA of 1951. This order was circumvented by 
using the Finance Bills in 2016 and 2018 to amend the relevant laws to provide retrospective 
protection to these political parties, by redefining foreign companies with a retrospective date of 
application going back to 1976 (Vaishnav, 2018).

Candidates

Actions Attracting the Disqualification of Candidates

Section 123 of the RPA of 1951 defines corrupt electoral practices that are civil in nature and 
that attract disqualification from voting and contesting elections. These include bribery; undue 
influence; appeal on the ground of religion, race, caste, community, or language; publication of 
false statements; the hiring of vehicles and vessels; excessive expenditure; procurement of the 
assistance of government servants; and booth capturing practices. Some of these offences have 
supplementary penal provisions.

Electoral offences enumerated in Chapter III, part VII of the RPA of 1951, as well as the 
Indian Penal Code of 1860 (Chapter IXA), attract liabilities that are criminal in nature, including 
imprisonment or fine or both, in addition to the civil disabilities. Further, electoral offences 
under the Indian Penal Code are applicable to all elections held in the country. However, 
electoral offences and corrupt practices under the RPA of 1951 are specifically applicable to 
elections to parliament and state legislatures.

A voter or defeated candidate can file an election petition to challenge an election result in 
the High Court and/or SC by establishing electoral offences committed by in-charge authorities 
and/or corrupt practices adopted by the winning candidate. Historically, the most momentous 
such case in India’s constitutional and political history is Indira Nehru Gandhi v. Raj Narain, 1975. 
Raj Narain, who had lost to Prime Minister Indira Gandhi in the 1971 Lok Sabha election, 
challenged her victory on grounds that included the allegation that a government servant 
had been involved in her campaign. This was upheld by the Allahabad High Court, which 
set aside the result of the election. This verdict triggered a series of developments, including 
constitutional amendments and the proclamation of an internal emergency that led to the arrest 
of opposition politicians and the suspension of fundamental rights, the only such instance in 
India’s democratic history (Austin, 1999; Mody, 2013).

Candidate Expenditures

Section 77 of the RPA of 1951 requires all candidates to maintain an account of their election 
campaign expenditures. If this amount exceeds the prescribed cap, that candidate’s election can 
be annulled. However, no cap was placed on third-party expenditure on behalf of the candidate. 
The candidate’s party and supporters could, therefore, provide for the expenses of a candidate. 
This loophole was brought before the SC several times and, in 1975, it finally considered party 
expenditure as part of the candidate’s expenditure and disqualified the election of a member of 
parliament (MP) for breaching the prescribed expenditure ceiling.21 The court observed that 
the disparity in party resources could produce anti-democratic effects and provide an unfair 
advantage to some candidates/parties over others.

This judgement was overturned by a 2003 amendment to the RPA of 1951, whereby an 
explanation was added to Section 77 that expenditure incurred by a party for propagating its 
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political program would not be considered as part of a candidate’s expenditure (Election and 
Other Related Laws (Amendment) Act, 2003).

In 2007, the ECI categorized party expenditure into three heads: General party propaganda 
without reference to a particular candidate, direct support for a candidate, and promotion of 
the prospects of a particular candidate. Only the first of these is not included as part of the 
candidate’s expenditure (Election Commission of India, 2007).

The federal government last revised candidate expenditure limits in 2014. The caps stood 
at between Rs. 5 and 7 million for Lok Sabha elections, depending on the state from which 
the candidate contested, and between Rs. 2 and 2.8 million for state legislative assembly 
elections.

In October 2020, the ECI set up a panel to look into revising the candidate expenditure 
limit, given that there has been a substantial increase in the size of the electorate, as well as in 
the Cost Inflation Index. As a temporary measure, the government approved a 10% increase in 
expenditure limits to meet the expenses of conducting digital campaigns during the Covid-19 
pandemic (Election Commission of India, 2020).

Gowda and Sridharan (2012) argue that the caps on election expenditure are impractically 
low compared to the actual amounts spent by candidates during the polls. They argue that the 
EC’s efforts to police overt election expenditures have had the effect of driving expenditures 
underground. This has favored the rise of candidates with black money and the networks to 
expend such resources, thus providing an impetus to corruption. Gowda and Santhosh (2020), 
therefore, advocate the creation of public funding avenues to level the electoral playing field.

Transparency and Candidate Disclosures

In 2002, the SC upheld the Delhi High Court’s decision that the ECI should collect and disclose 
certain information about election candidates.22 It held that the fundamental right to freedom 
of speech and expression, guaranteed under Article 19(1) (a) of the constitution, extends to 
the right of electors to know about the details of persons contesting for public office. The SC 
directed the ECI to require all candidates to disclose their criminal charges and records (if any), 
assets (including those of their spouse and dependents), liabilities, and educational qualifications. 
Accordingly, in 2002, parliament added Section 33A to the RPA of 1951.

In 2015, the SC ruled that suppression or non-disclosure of information, particularly relating 
to serious offences, is tantamount to undue influence over voters and is a corrupt practice under 
the RPA of 1951.23 The SC has further mandated24 that political parties must share details of 
candidates’ criminal antecedents on their respective websites, and candidates and parties must 
publish notices of criminal antecedents in local newspapers.

Challenges to the Integrity of Election Defections and Criminalization

Anti-Defection Law

Defections pose a unique challenge to the democratic system. When an elected representative 
deserts his or her political party, it can be considered a breach of their social contract with voters. 
Defections have led to the fall of governments and political instability.

The 33rd Constitutional Amendment of 1974 was enacted to provide that a resignation by 
a representative would be valid only if the Presiding Officer of the House was satisfied that the 
resignation was voluntary and genuine. This amendment did not provide sufficient deterrence 
and elected representatives continued to defect and vote against the instructions of their parties. 
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For instance, 36 MPs belonging to the Janata Dal shifted to the Indian National Congress (INC) 
in 1980 (Chawla, 1980).

The 52nd Constitutional Amendment of 1985 sought to combat “the evil of political 
defections,” which was “likely to undermine the very foundations of our democracy and the 
principles which sustain it.” The Tenth Schedule was inserted in the constitution to disqualify 
elected representatives, among other grounds, if they voluntarily resigned from their political 
parties or voted or abstained from voting contrary to the party’s directions.

These provisions are not applicable in cases of splits and mergers or when the adverse voting 
has been condoned by the political party. The Tenth Schedule of the Constitution defined a split 
as at least one-third of the representatives of the political party resigning or voting adversely. 
This provision was abolished by the 91st Constitutional Amendment of 2003. A merger is where 
at least a two-thirds of the representatives agree to merge the political party with another. The 
Tenth Schedule’s prohibition on voting against the party whip has been criticized as taking away 
the right (and duty) of representatives to take conscientious stands on issues.

In cases of disputes, the Presiding Officer of the House was to be the final adjudicating 
authority with no appeal lying to the decision. The SC has held this proviso unconstitutional25 
and decisions of Presiding Officers can be appealed in the relevant High Courts or SC.

Presiding Officers’ powers are vulnerable to abuse and can give rise to disputes. Since the 
Tenth Schedule does not provide for a time frame to dispose of disqualification proceedings, 
representatives defecting to the majority party have escaped disqualification proceedings, if 
the Presiding Officer delayed decisions on disqualification applications, thereby frustrating 
the application of the anti-defection law. Defectors to ruling parties in states have sometimes 
been rewarded with cabinet positions, instead of being disqualified. Thus, the SC ordered that 
all applications for disqualification must be decided within three months save for exceptional 
circumstances.26 It also exhorted parliament to consider amending the Tenth Schedule to allow 
disqualification proceedings to be decided by a permanent tribunal.

Laws Related to Criminals and Elections

A report by the Association of Democratic Reforms (ADR) shows that, compared to 34% in 
2014, nearly 43% of MPs in the 2019 Lok Sabha have self-declared criminal cases27 against them; 
29% of MPs have serious criminal cases against them, including for offences like assault, murder, 
kidnap, crimes against women, etc. (ADR, 2019).

The Law Commission’s 244th Report identified trial delays and low conviction rates among 
the reasons for the ineffectiveness of laws to combat the criminalization of politics. A sample 
of affidavits filed by candidates for the general election in 2009 showed that a majority had 
criminal cases pending against them for more than six years, with some spanning more than 
20 years (Law Commission of India, 1999). In 2009, 30% of sitting MPs had criminal charges 
framed against them (Vaishnav, 2014).

To address these problems, the SC, in 2014, ordered that all pending trials against sitting MPs 
and Members of Legislative Assemblies (MLAs) for specified offences should be concluded 
within one year of the framing of such charges. Trial judges would be required to submit a 
report containing reasons for not meeting the deadline to the Chief Justice of the relevant high 
court.28

In 2013, the SC struck down Subsection 8(4) of the RPA of 1951, which allowed sitting MPs 
and MLAs disqualified under the RPA to remain in office for three months from sentencing 
and also if any appeals against their sentencing were pending in courts.29 The SC declared this 
provision unconstitutional and mandated immediate disqualification of any sitting MP/MLA, if 
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convicted for an offence and sentenced to more than two years’ imprisonment. Disqualification 
could be deferred only if the defendant obtained a stay on conviction, which previous judgements 
had held could be issued only in exceptional circumstances.30

Media

India’s diverse and vibrant media plays an important role in affecting electoral outcomes, but 
faces only a few regulatory constraints. Expenditures on media during elections have grown 
enormously. During the 2014 election, the BJP reported spending Rs. 3,045 million on media 
advertisements (Election Commission of India, 2018a), in contrast to INC’s expenditure of 
Rs. 2,078 million in 2009 (Election Commission of India, 2018b). The 2019 general election 
has been described as “the first national election contested within a truly digital consumption 
society, wherein approximately half the voting population had access to digital pathways, and 
another one-third had access to social media.” Between February and May 2019, Google and 
Facebook declared total political online advertising of $7.94 million (Mehta, 2019).

Free Air Time

Since 1977, the ECI has allocated parties limited, but free and equitable, broadcast time on state-
owned television and radio to appeal to voters. This scheme was updated in 1998 and, thereafter, 
guidelines were evolved for their content and requirements that transcripts be pre-approved 
(Devi & Mendiratta, 2014). These were formalized through the Election and Other Related 
Laws (Amendment) Act of 2003, which inserted a new section 39A in the RPA of 1951. In 
2019, the BJP got almost 160 hours of broadcast time, and INC 80 hours, which led the ECI 
to reprimand the news house in question (Election Commission of India, 2019). The ECI was 
also given the power to formulate a new code of conduct for cable operators and electronic 
media. However, no scheme has been devised for privately-owned electronic media as proposed 
in section 39A(4) of the RPA, 1951 (Devi & Mendiratta, 2014).

Political Advertising

The ECI, on the basis of an interim order by the SC in 2004,31 laid down rules under the 
provisions of the Cable Television Networks (Regulation) Act of 1995 on the content, 
review, and certification of political advertisements for television. During election cam-
paigns, powers of certification are delegated to a media certification committee constituted 
by state Chief Electoral Officers. In 2013, the ECI laid down guidelines on the usage of 
social media in election campaigns (Devi & Mendiratta, 2014). Section 126 of the RPA of 
1951 prohibits election campaigning for a period of 48 hours before polling on television, 
but not in print media.

Paid News

“Paid news” has allegedly become a lucrative source of income for media houses. The 
Parliamentary Standing Committee on Information Technology’s report on “Issues Related to 
Paid News” in 2013 recommended stricter penal provisions to deter the practice. The ECI has 
advocated making paid news an electoral offence.

In 2011, the ECI banned an MLA from contesting elections for three years for failing to 
disclose expenditures on paid news amounting to election advertisements (Election Commission 
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of India, 2011). The disqualified MLA, who had to vacate her seat with four months still left 
on her term (Balaji, 2011), challenged the ECI’s order by questioning its jurisdiction and the 
constitutionality of Sec. 10A of the RPA of 1951 related to disqualification for failure to disclose 
election expenses. The Allahabad High Court dismissed her submissions for lacking in substance 
and upheld the constitutionality of Sec. 10A and the powers of the ECI to exercise suo moto 
powers under this section.32

Coverage of Opinion and Exit Polls

Section 126A was added to the RPA of 1951 in 2009 to prohibit the publication of exit poll results 
for any period as may be notified by the commission, along with a penalty for contravention. 
Opinion polls are, as yet, unregulated. Concerned about opinion and exit polls influencing voters, 
the ECI has banned media coverage of exit polls until the last phase of polling has been completed.

Social Media

Social media has emerged as the primary platform for fake news and propaganda that 
influences voters during elections (and which can also ignite communal violence and riots). 
Ahead of the 2019 General Elections, the ECI urged major social media platforms to devise 
a Voluntary Code of Ethics. The Internet & Mobile Association of India, along with social 
media platforms Facebook, WhatsApp, Twitter, and Google created and adopted this Voluntary 
Code (Press Information Bureau, 2019). The code included provisions for pre-certified political 
advertisements, observing the 48-hour silent period, and taking action against violations. 909 
violations of the code were reported during the election (Id., 2019).

Conclusion

A responsive legislative framework and empowered, independent institutions such as the 
Election Commission and the judiciary have played a crucial role in the sustained success of 
Indian democracy. The ability of these institutions to resist pressures from the government of 
the day and to ensure free and fair elections are constantly put to the test, e.g., currently by how 
parties and political actors are using media and social media, as well as by the rising influence of 
corporate donations in politics.

Some election laws have had counterproductive effects. Gowda and Sridharan (2012) discuss 
how unrealistic election expenditure limits drive spending underground, thus favoring corrupt 
and criminal politicians and thereby undermining governance. The anti-defection law has been 
criticized for concentrating power in the hands of a party’s leadership and of stifling freedom of 
representatives to express their views. These challenges are yet to be addressed.

The representativeness of the electoral system can be questioned on the basis of whom it 
excludes. For instance, women, who comprise half of India’s population, have never held even 
15% of Lok Sabha seats. A Women’s Reservation Bill to redress this imbalance by reserving a 
third of these seats for women was passed in the Rajya Sabha in 2010, but subsequently lapsed 
as it was not passed by the Lok Sabha.

Similarly, representation of Muslims, India’s largest religious minority, in the Lok Sabha, has 
always been below their share of the population. This is partly the result of how the Muslim 
population is distributed geographically, a factor that also affects the representation of numerous 
other communities. Political parties have attempted to address this underrepresentation by 
electing Muslims to the Rajya Sabha (Farooqui, 2020).
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Overall, how India continues to evolve and implement its framework of election laws to 
address these and future challenges will be crucial to the health of its democracy.
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19 K. Krishnamurthy and Ors. v. Union of India and Anr., 2010.
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22 Union of India v. Association for Democratic Reforms, 2002.
23 Krishnamoorthy v. Sivakumar, 2015.
24 Public Interest Foundation v. Union of India, 2018.
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27 These include cases arising from political activities such as conducting demonstrations in violation of 
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28 Public Interest Foundation v. Union of India, 2014.
29 Lily Thomas v. Union of India, 2013.
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Introduction

Malaysia recently saw quite an extraordinary political development, a change in government for 
the first time since independence in 1957. In May 2018, the Barisan Nasional (BN) government 
was defeated in the 14th General Election by the opposition Pakatan Harapan (PH). An 
opposition alliance led by Malaysia’s former ruler Mahathir Mohamad, then 92 years old, won 
a majority in parliament, a shock victory that ended the ruling BN coalition’s 60-year grip on 
power.

The PH won 113 seats – one more than required for simple majority – while the BN held 
79 seats in the 222-member parliament. The opposition also swept state elections, including 
those in Johor, where the erstwhile dominant Malay party BN was founded. Its rout was made 
possible by a “Malaysian tsunami,” in which all major ethnic groups turned out to vote against 
the ruling coalition. John Sifton, Human Rights Watch’s Asia advocacy director said in Aljazeera 
that: “Nothing less than a historic political earthquake is under way in Malaysia right now” 
(Aljazeera, 2018, 1). Though the new PH promised to bring reforms, particularly in electoral 
system and processes in Malaysia, it did not last a full term. Instead, the coalition collapsed due 
to infighting, which led to Mahathir resigning as prime minister on February 24, 2020.

A new government, Perikatan Nasional (PN), was formed. It was led by Muhyiddin Yassin, 
President of Parti Peribumi Bersatu Malaysia (PPBM), who decided to bring PPBM to leave 
PH and form a new government with Barisan Nasional (BN), Islamic Party (PAS), Sarawak 
Coalition Parties (GPS), and several parties from Sabah, including Parti Bersatu Sabah (PBS) 
and a splinter group of People Justice Party’s (PKR) leaders after consulting with the Yang 
di-Pertuan Agong (the King of Malaysia) in March 2020.

This paper, however, will not focus on this political tussle within Malaysian politics. Instead, 
it will give special attention to politico-legal discourse on election in the country. As we 
know, there is quite a debate regarding whether Malaysian election law upholds free and fair 
elections. In general, the Malaysian government has previously admitted the need for reform in 
Malaysian election laws because of the concerns about many issues, including representatives, 
constituencies, election financing, and election systems. As announced by the PH government, 
the Electoral Reform Committee (ERC) was established in 2018 and tasked with improving 
the electoral system and processes in Malaysia (Chung, 2018). However, this paper will look at 
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current election law in Malaysia and examine the possibilities for electoral reform that could 
make Malaysian politics more democratic. Focus will be given to three main issues crucial to 
ensuring free and fair elections in Malaysia: The electoral system, political financing, and media 
freedom.

The Electoral System

Elections in Malaysia are governed by three main laws or acts: The Election Act of 1958 (Act 
19), the Election Commission Act of 1957 (Act 31), and the Election Offences Act of 1954 
(Act 5). Through these acts, the governing body of the election, the Election Commission, was 
established to oversee the conduct of elections. Political parties, however, are governed under the 
Societies Act of 1966 and registered with the Registrar of Societies (ROS), a body under the 
Ministry of Home Affairs that may refuse any registration of any political party if it is deemed 
to be “used for unlawful purposes or any purpose prejudicial to or incompatible with peace, 
welfare, security, public order, good order or morality in Malaysia.” Party elections are conducted 
based on their party constitutions by following the guidelines set up through the Societies Act 
of 1966 (Rahman, 1994).

Because Malaysia is a federation, it has two levels of elections, the federal (or national) and 
the state levels. The federal level election concerns the 222 members of the Dewan Rakyat 
(House of Representatives), or the lower house of parliament. The upper house of parliament, or 
Dewan Negara, does not have elections to determine its 70 members. Rather, it is filled through 
nominations, with 26 nominated by the state legislative assemblies, with two senators for each 
state, and 44 members appointed by the Yang di-Pertuan Agong (the King) from names proposed 
by the government, including four appointed to represent the federal territories. Members 
are elected from single-member constituencies utilizing First-Past-The-Post (FPTP) voting. 
Traditionally, the party with the majority in the House of Representatives forms the federal 
government. However, since the establishment of the Perikatan Nasional (PN) government 
in March 2020, the federal government has been formed by members of parliament (MPs), as 
long as they reach the majority threshold of 112 seats. (The PN government managed to get 
113 MPs.) The general election is held at least once every five years as stipulated in the Federal 
Constitution of Malaysia. The prime minister may ask the Yang di-Pertuan Agong to dissolve 
the parliament at any time before the five-year period has expired. Besides general and state 
elections, Malaysia also has by-elections that occur when a member of the parliament or state 
assembly dies, resigns, or is disqualified from holding a seat. However, the vacancy can be allowed 
to fill during the half-term, or first two-and-a-half years after the general election. The seat is 
otherwise left vacant until the next general election (Harding, 1996).

Since independence in 1957, Malaysia has been governed by a coalition of political 
parties, namely the BN (previously known as Perikatan), until it was defeated in the 2018 
general election. It strives to promote the multi-ethnic nature of the coalition, but it is dom-
inated by the most prominent ethnic Malay party, the United Malays National Organization 
(UMNO). Previously, the BN held a coalition of 13 parties representing specific ethnic 
groups. However, there were accusations that the BN’s tight control over the election pro-
cess limited the ability of opposition parties to successfully contest elections. The Election 
Commission (EC) is seen as one of the primary instruments through which the BN has 
allegedly manipulated the election process for its own political gain. For instance, Malaysia 
favored malapportioned districts and over-representation of rural communities by utilizing 
a simple plurality first-past-the-post (FPTP) or majoritarian electoral system modeled on 
the British Westminster System, with 222 single-member constituencies (SMCs) used for 
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electing representatives to the House of Representatives or Lower House of the Parliament. 
However, there were many demands, particularly from the opposition, to replace the FPTP 
system with another system that was more representative and reflected the popular votes 
during elections. For example, during the general elections of 2013, the BN gained only 
47.38% of the popular vote but still managed to win 133 out of the 222 (60 percent) of the 
parliament seats. On the other hand, the opposition Pakatan Rakyat (PR) gained more than 
50.87% of the popular vote but received only 89 (40 percent) of the seats. Clearly, if FPTP 
had worked to magnify BN’s parliamentary majority in the past, it strangely failed to work 
for PR in 2013. Indeed, had it worked equally well for both sides, PR would now lead the 
government of Malaysia (Ng, 2015).

The Federal Constitution, through Article 114, establishes the Election Commission (EC) 
and the criteria governing it. The EC is charged with conducting elections for the House of 
Representatives and state legislatures. The EC is also charged with recommending changes to 
constituency boundaries, which are then implemented by the federal government, as well as 
with the planning and oversight of all of the technical aspects of voter registration and elections. 
It further acts as a judicial body, hearing grievances from both candidates and electors about any 
aspect of the election process. Under Article 5(1) of the Elections Act of 1958, entitled “General 
powers and duties of the Election Commission,” the EC shall:

 (a) Exercise control and supervision over the conduct of elections and the registration of 
electors on the electoral rolls, and shall enforce on the part of all election officers fairness, 
impartiality, and compliance with Part VIII of the Constitution and this Act and any 
regulations made under it;

 (b) Have power to issue to election officers such directions as may be deemed necessary by the 
Commission to ensure effective execution of Part VIII of the Constitution and this Act and 
any regulations made under it;

 (c) Have power to administer any oath required to be taken under this Act and any regulations 
made under it; and

 (d) Execute and perform all other powers and duties which are conferred or imposed upon it 
by this Act and any regulations made under it.

The EC has a chairman, a deputy chairman, and five members, all appointed by the Yang 
di-Pertuan Agong after consulting the Conference of Rulers. All members may serve until the 
mandatory retirement age of 65, and they may be removed from office only by a special tribunal 
called by the prime minister. Parliament members may not serve on the commission. The EC 
is not a fully autonomous body, as stipulated by the Federal Constitution under Article 113(5) 
on Conduct of Elections, “so far as may be necessary for the purposes of its functions under this 
Article the Election Commission may make rules, but any such rules shall have effect subject 
to the provisions of federal law.” Therefore, federal law can reverse any provision created by the 
EC (Lim, 2002).

In fact, any recommendations proposed by the EC for changes to the constituency 
boundaries must get approval from the prime minister, who later submits the proposal to the 
Lower House in seeking approval for the delimitation plan. All criteria for the delimitation of 
electoral boundaries are contained in the Article 113 of the Federal Constitution, and these 
include the following:

 1) Delimitation may not take place more frequently than once every eight years;
 2) No single delimitation exercise may take longer than two years to complete; and
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 3) The recommendation of the commission is submitted to the prime minister, who must 
then present it to the House of Representatives with or without amendment for a simple-
majority vote of at least 112 votes.

The last redelineation exercise was approved just before the 2018 General Election on May 
9, 2018. The EC started a delineation review on September 15, 2016, and then submitted its 
final report to Prime Minister Najib Razak on March 9, 2018. This process was rushed and 
controversial because it was allegedly done in favor of the ruling BN party. For instance, the 
Selangor state government controlled by the PH government filed a legal challenge in October 
2016 seeking to nullify the EC’s notice of redelineation, arguing that it violated the Federal 
Constitution in drawing new electoral boundaries. The redelineation proposal, covering both 
federal and state constituencies, received approval with a simple majority votes (Ooi, 2018).

Another big election issue has been malapportionment, which is a manipulation of electorate 
size. It not only violates the moral democratic principle of “one person, one vote,” but it also 
violates the constitutional principle spelled out in Thirteenth Schedule 2(c), which states that 
“the number of electors within each constituency in a State ought to be approximately equal.” 
The typical example used to showcase the violation of this “equal apportionment” rule is 
the comparison between the electorate sizes of two federal constituencies: Kapar’s 146,317 
voters and Putrajaya’s 17,627 voters. It happens that big constituencies tend to be won by 
the opposition, rather than small constituencies by the BN. With the huge gap in number of 
electorates, it is clearly in violation of the Thirteenth Schedule 2(c) of the Federal Constitution, 
which specifically mentions that the number of electors within each constituency, particularly 
in the same state, ought to be approximately equal (Ooi 2018).

Lim Wei Jiet, Deputy Chairman of the Bar Council Constitutional Law Committee and 
Secretary General of the National Human Rights Society, became concerned about the proposal 
to lower the age of voting from 21 to 18, known as “Vote 18.” He said that enabling youth to 
vote would worsen the country’s “one person, one vote” principle. He explained that

In (the state of) Selangor, most youths aged between 18 and 21 are found in under-
represented parliamentary constituencies, such as Bangi (178,790 voters), instead of 
over-represented ones, like Sabak Bernam (40,863)…When politicians say (it is a) 
historic amendment…(and that) the youth will no longer be ignored or the youth 
(would be given a) greater political voice, they are not very accurate…The worth of 
an urban youth in Selangor is only one-fifth the vote of a rural youth in Pahang.

(Povera, 2019, 1)

Lim argued that, if issues of gerrymandering and malapportionment of parliamentary 
constituencies remain unresolved, the constitutional amendment would only effectively 
empower rural youth in over-represented states. On the other hand, youth in under-represented 
urban states would not be empowered and would likely continue to be ignored if issues with the 
constitutional amendment were not addressed. He concluded that, if the authorities were keen 
on empowering youth, they should address problems with the electoral system. These flaws in 
the election led the people to demand reform of the electoral system.

Political Financing

The Federal Constitution of Malaysia provides resources for all agencies and laws. However, 
as the supreme law of the country, it does not have a specific clause on political funding. The 
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Societies Act of 1966, on the other hand, regulates the act of political funding in Malaysia. 
Critics have argued that the act mainly regulates the movements of political parties, which must 
register with the ROS. The party elections are held in accordance with the Societies Act and 
their respective party constitution. This election is carried out entirely by the management of the 
political parties themselves. They all need to submit their financial statement and annual report 
that has been audited by the ROS. This can be said to be the only annual responsibility for the 
political parties. The implementation of the act can be considered as “loose” because the rules 
governing the committee are very basic and no proper supervision is carried out by authorized 
bodies. Hence, problems arise due to the lack of supervision of party election processes by the 
ROS or other appropriate monitoring bodies. Now, it is imperative to take further steps, such as 
legislation on financing, in order to reform the partisan system in dealing with corruption and 
money politics (Sani et. al, 2019).

Another law that can be said to exist as an “almost law” for political financing issue is the 
Election Offences Act of 1954. The act covers various issues, from punishment for corruptions 
practices and restrictions on feasts and bribes during the campaign period, to the process of 
submitting financial statements to the authorized bodies during the campaigning processes 
(Malaysian Law Journal, 2006). From Sections 8 to 24, the act does mention all the dos and 
don’ts. There are several other provisions regarding administrative matters, including the steps to 
submit election petitions, the establishment of enforcement teams, and other administrative issues. 
Section 19 of the act also provides spending limits for each candidate during the campaigning 
period: RM200,000 for a parliamentary seat, RM100,000 for a state assembly seat, RM10,000 
for a local authority seat, and RM3,000 for a local council seat (Gomez, 2018).

The drafting process for a special law on political financing has been discussed for years, 
and most political parties and the new government assume that the law can combat corruption 
and illegal practices among political parties. In fact, in 2015, the BN government established 
the National Consultative Committee on Political Financing and this committee managed to 
produce a report on August 26, 2016, setting forth recommendations to enact a new law on 
political funding and spending. However, it is not clear what happened to the report. According 
to Abu Kassim Mohammed, the Head of Directors for Governance, Integrity and Anti-
Corruption Centre (GIACC), the process of making the political funding act as a reality is 
one of the most crucial agendas in the National Anti-Corruption Plan (NACP) that had been 
launched in January 2019 by Prime Minister Mahathir Mohamad, under the PH government. 
Mohammed also added that the government may take time in preparing the act, up to two years, 
depending on how far they can engage with all related parties involved with elections (Buang, 
2019a).

The most highlighted element in the act regards the transparency of political funding. Taking 
an example from a most controversial case, in 2015, Malaysia’s then prime minister, Najib 
Razak, was accused of channeling over MYR2.67 billion (approximately USD700 million) in 
political donations from 1Malaysia Development Berhad (1MDB), a government-run strategic 
development company, to his personal bank accounts (The Guardian, 2015). People were 
somehow enlightened about the existence of political funding, and they were eager to know 
the persons behind the funds. This shows that the government itself needs to be transparent and 
expose every single transaction that had been made, especially during elections. Furthermore, 
transparency is very crucial because it can avoid any attempt to abuse power, especially in 
managing funds and financing political parties.

It is obvious that it is time to amend current laws because they are partially weak. So far, there 
are no clear guidelines in managing campaigning funds, particularly acts that are considered 
non-biased in administrating elections. In addition, the enforcement of existing laws can also 



Election Law in Malaysia 

311

be considered futile because there are loopholes in political financing that can be manipulated 
by politicians either from the ruling government or from the opposition. The government and 
EC, as an autonomous entity, should impose new regulations that specifically cater to political 
financing. Indeed, Malaysia definitely needs a new law or laws that can govern and regulate 
political financing.

Freedom of the Media

Malaysians obviously saw major changes in the way that the Malaysian media reported on certain 
issues, as the PH government pledged to ensure media freedom in Malaysia. Previously known 
to be politically linked to the BN, the mainstream media – such as TV3, RTM, and the New 
Straits Times – were free to report unbiased news across the political spectrum. Another media 
organization, Astro Awani, for instance, had the freedom to dedicate its airtime to broadcast the 
extremes on both sides of the Malaysian political spectrum, i.e., on PH leaders and opposition 
leaders. In fact, for the first time, UMNO had its presidential debate televised live in July 
2018 (The Sun Daily, 2018). Previously, the media, including the press, would have showcased 
the former BN government in a very favorable light. Instead, it openly provided limited and 
negative coverage to the opposition, the PH.

Indeed, the PH government seemed to urge the media to play a key role in providing 
a check-and-balance in any reported news. In this new paradigm, the media was expected 
to revert to investigative journalism and the responsible exposure of wrong-doings in order 
to ensure that those in power would not abuse the trust given to them by the people. In 
fact, the PH government had promised to implement the right of expression, which included 
whistleblower protections and the freedom to impart information in order to fight abuses of 
power and graft. Accountability and integrity seemingly became paramount to safeguard public 
interest.

Mahathir obviously sent a signal that he would uphold free speech in a “New Malaysia” 
under the PH government. For instance, Mahathir instructed the police not to prosecute a man 
who had insulted him, after the police in Langkawi had arrested him on charges of insulting the 
Prime Minister (Ramzy, 2018). During the campaign period, PH released a manifesto pledging 
to review and potentially abolish regulations that undermine freedom of the media (Palatino, 
2018). These include the Prevention of Terrorism Act of 2015, Prevention of Crime Act of 1959, 
Sedition Act of 1948, Communications and Multimedia Act of 1998, and Anti-Fake News Act 
of 2018. Deputy Minister Hanipa Maidin, in the Prime Minister’s Department, reiterated the 
commitment of the PH to repeal those laws, but asked for patience as the government prepared 
for broader reforms in the bureaucracy:

I only hope the people can be a little more patient with us, just as we have been very 
patient with BN over the past 60 years…This is because there is far too much damage 
left by the previous regime for us and for you. This is not an excuse, but a sincere 
request from us.

(Palatino, 2018, 1)

Tommy Thomas, the attorney general, said that repealing “oppressive laws” such as the Anti-
Fake News Act, the Universities and University Colleges Act (UUCA), and the Security 
Offences Special Measures Act (SOSMA), was one of the government’s first legal priorities. He 
specifically named the fake news law and a national goods and services tax, adding that “the 
list of such laws is pretty long.” Thomas also declared his support for freedom of the media by 
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saying: “I am happy for everybody to criticize me; it’s part of free speech…In fact, I’d rather 
listen to criticism than praises” (Ramzy, 2018, 1).

Initially, the Malaysian Communications and Multimedia Commission (MCMC) used its 
broad powers to block websites reporting on the 1MDB corruption scandal, including the 
UK-based Sarawak Report and the regional news outlet, The Asia Sentinel. However, on May 
17, 2018, the MCMC decided to unblock Sarawak Report and The Medium (Article 19, 2018). 
In his recent address to the 73rd United Nations General Assembly on September 28, 2018, 
Mahathir pledged that Putrajaya would ratify all remaining core UN instruments related to the 
protection of human rights, including freedom of the media (Rosli, 2018). Mahathir gave the 
statement in the wake of the riots in the vicinity of the Seafield Sri Maha Mariamman Temple 
in USJ 25, near Subang Jaya, from Monday November 26, 2018 to Tuesday November 27, 2018 
(Bernama, 2018). He said that “No one can act as one likes in violation of the law and cause 
anxiety among the people and chaos in the country” (Bernama, 2018, 1). The riot incidents near 
the temple resulted in the death of firefighter Muhammad Adib Mohd Kassim, several injuries, 
23 torched cars, and damage to both public and private property. After an investigation into 
the riots, the police arrested 30 people. This incident raised concerns about hate speech and 
potential laws to eliminate hate speech in Malaysia.

Salleh Buang said that:

Free speech is the freedom to voice out our thoughts and expressions without 
restrictions, whilst hate speech is the abuse of this freedom to harm others, or speech 
intended to cause violence. Put differently, free speech means we can say whatever we 
want. Hate speech is when we say things that are offensive or harmful, targeted at a 
particular person or group of people.

(2019b, 1)

In July 2018, minister in the Prime Minister’s Department, Mujahid Yusof Rawa proposed three 
new laws to criminalize hate speech – the Anti-Discrimination Act, National Harmony and 
Reconciliation Commission Act, and the Religious and Racial Hatred Act. In September 2018, 
Communications and Multimedia Minister, Gobind Singh Deo, stated there was a need to push 
ahead for laws on hate speech. He said that such a law must have an “extra-territorial reach” 
to facilitate the prosecution of persons who reside abroad. Gobind was referring to a “turban 
remark” by a London-based blogger against a senior Bukit Aman police officer, Amar Singh, 
which the minister regarded as an attack, not just against the police officer, but against the entire 
Sikh community (Salleh, 2019b).

Since GE14, Malaysian media is clearly more open than before. Coverage has been given 
to all ruling and opposition parties, even though the media has prioritized official government 
statements and messages in the public sphere. However, not all have been convinced that freedom 
of the media is fully implemented. For instance, Eric Loo argued that Malaysia’s political system 
and race-based society pose barriers to true media freedom. Although media editors can be 
independent, even if their papers are owned by a political party, in reality, the mainstream 
media have for decades generally favored the ruling party (Tan, 2018). Moreover, Steven Gan 
of the Malaysiakini stressed that there are still about 35 laws that impinge on media freedom in 
Malaysia. Gan wants to see these laws amended. He also wants the independence of government 
institutions like the anti-graft agency and election commission. Gan welcomed the government’s 
effort to set up a council for media independence. He said that “Therefore, even if new people 
come into power, they would not be able to inflict too much damage (on media freedom)” (Tan, 
2018, 1). In my personal conversation with two media practitioners from Radio and Television 
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Malaysia (RTM), just after the change of government in March 2020, they expressed a different 
reality of media freedom under the PH government. According to them, the PH government 
did impose a directive to blacklist many people, including academic scholars who are critical of 
them, from appearing in media, particularly the RTM. If this is true, it means that the Ministry 
of Communications and Multimedia had previously imposed censorship against dissent, which 
is against the spirit of free media advocated by the PH government itself. Yet, it is clear that 
media freedom is important in the “New Malaysia.” Indeed, the media must be free to write 
about issues affecting the country, so that Malaysians can understand the steps taken by the 
government to resolve them (Zainal, 2018).

Transforming the Electoral System

With regard to the electoral system, the Electoral Reform Committee (ERC) established by the 
PH government proposed the proportionate representation (PR) system to be adopted in the 
Malaysian electoral system for parliamentary seats, as it is in some Commonwealth countries 
such as New Zealand. Chairman of ERC, Abdul Rashid Abdul Rahman, said that the system 
was seen as an improvement to the existing FPTP system. He explained that

If we change the system to another system, such as the proportionate representation 
(PR) system, the voters will not vote for the candidate, they will vote for the party. The 
party will then select the person who will represent it…However, the ERC thinks the 
FPTP needs to be maintained at least for the state elections as state assemblymen have 
close ties with the voters.

(Bernama, 2019a, 1)

The ERC held nationwide engagement sessions to get feedback from the people on election 
matters in Malaysia. For instance, in addition to several sessions earlier in 2019 in Putrajaya, 
Pahang, Johor, Melaka, and Negeri Sembilan, engagement sessions were held in Kota Bharu, 
Kelantan on August 8, 2019; Ipoh, Perak (August 15, 2019); Kangar, Perlis (August 19, 2019); 
Alor Setar, Kedah (August 20, 2019); Miri, Sarawak (August 26, 2019); and Kuching, Sarawak 
(August 28, 2019) (Bernama, 2019b). The ERC also held discussions with various parties to 
coordinate policy and technical issues related to elections, as well as to conduct comparative 
studies of the electoral performance of other countries such as Australia, the United Kingdom, 
New Zealand, Canada, and Germany.

Abdul Rashid also argued that the registration and regulation of political parties should 
be managed by the EC, rather than by the Registrar of Societies (ROS), in order to ensure 
transparency. The EC is an independent body that is not controlled by any political party, unlike 
the ROS, which is a government department under the Ministry of Home Affairs. On the 
redelineation of electoral boundaries, Abdul Rashid said that a special commission for that 
purpose should be set up to reduce the workload of the EC, enabling it to focus on its main role 
of conducting elections (Bernama, 2019a).

Among the recommendations by the ERC is the transformation of the electoral system 
from a FPTP to a PR system on the federal level. On the state level, the FPTP system is to 
be maintained in order to ensure that all constituencies in state assemblies are represented in 
order to address the people’s needs on the grassroot level. In parliament, the PR system would 
be applied to ensure that members of parliament play their specific roles as policy makers. 
Moreover, the PR system would be able to avoid defections that can bring instability to the 
government. For example, the formation of the PN system was rooted in the defection of 
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parliament members who withdrew themselves from the PH to join the PN. By having PR 
system with party lists, the same party who wins the election is guaranteed to maintain power 
because people vote for political parties, not representative of the party as they do in the FPTP 
system. For example, consider a party that wins 51% of the seats. If one of the names chosen 
to be an MP decides to leave the party or passes away, the percentage and number of seats won 
by that party would remain unaffected because the vacant seat can be filled by a new member 
of parliament from the same party. The PR option is considered essential for electoral reforms 
because it gives a choice for electorates to choose the government directly through elections, 
unlike the FPTP system, where people only choose the representative of their constituencies, 
not the government, and the representative or member of parliament can collaborate among 
themselves to form a majority government, sometimes without the consent of people who 
voted for the political parties of these representatives.

Although the ERC advocates the PR system to bring free and fair elections, it is nonethe-
less concerned about the survivability of state parties and small parties, particularly in the East 
Malaysian states of Sabah and Sarawak. Parties like Warisan are only established in Sabah, not 
in any other state. Therefore, it is difficult for this party to get enough representation on the 
federal level. For this reason, the ERC favors applying the PR system through the formation 
of three corridors – namely Peninsular, Sabah, and Sarawak. One thing not mentioned by the 
ERC is whether each corridor would receive an equal number of seats. In response to ERC’s 
proposal of these corridors, Abang Johari Tun Openg, Chief Minister of Sarawak, demanded 
that electoral reforms must include giving Sarawak and Sabah more than one-third of the 
seats in parliament. One of the state proposals to the ERC, according to Abang Johari, would 
give both states, Sarawak and Sabah, a say in amendments to the Federal Constitution, which 
require a two-thirds majority to be passed. As of right now, Sarawak has 31 parliamentary seats 
and Sabah 25 parliamentary seats, for a combined 56 seats, or 18 short of one-third of the total 
seats (Ling, 2020).

Another concern about changing the electoral system involves issues of ethnicity and reli-
gion. P. Ramasamy (2019), Deputy Chief Minister of Penang, said that the electoral system in 
Malaysia is heavily weighted in favor of ethnic and religious issues, so the focus of the electoral 
competition is on these issues and not on policy matters. He argues that

Over the years, this system was reinforced by delimitation exercises that further 
strengthened the FPTP system in Malaysia. While I am not sure whether we can 
intelligently copy the mixed-member proportional system (MMP) of countries like 
Germany or New Zealand, there is nothing wrong with learning from the electoral 
systems in these countries.

(Ramasamy, 2019, 1)

He further argues that

reforms that we need to bring to the electoral system must be based on the country’s 
unique history and experience. This would be the most difficult part to do, rather 
than to copy the system of another country or countries. There is no such thing 
as supplanting one electoral system with another. This might not be even possible, 
as there are too many high stakes in the present electoral system. Both the ruling 
coalition and the opposition, having tasted the success of the system, might want the 
FPTP to continue. Again, the electoral systems in Germany and New Zealand might 
not have been instituted to address racial or religious issues in the first place. Rather, 
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their systems in place might be more favorable to discuss policy matters, rather than 
matters of ethnicity or religion.

(Ramasamy, 2019, 1)

Therefore, Ramasamy (2019) believes that the reform of the electoral system is one way of 
moving beyond the confines of ethnicity and religion.

The ERC believes that the PR system would allow better representative among ethnic, 
religious, and gender groups in the political parties and parliament. In the party list, all ethnicities 
are represented. The foreseeable concern is that political parties in Malaysia are not multiethnic 
in nature. Many are still ethnic-based political parties with long traditions since independence, 
including UMNO, Malaysian Chinese Association (MCA), and Malaysian Indian Congress 
(MIC). In fact, some multiethnic parties like the PKR, DAP, and PAS are also clearly dominated 
by one ethnic group. There are many who are still concerned about this situation because it 
could cause the abolishment of ethnic-based political parties in favor of a multiethnic one. 
Obviously, many parties would resist this idea.

Furthermore, the National Professorial Council of Malaysia (MPN) rejected the move to 
change the system from FPTP to PR because it could lead to a wider divide between urban 
and rural voters (Zain, 2020). According to Statista .co m, in 2019, 76.61% of Malaysia’s total 
population of 32 million lived in urban areas and cities (Plecher, 2020). This could make political 
parties focus more on urban issues during the election, rather than on rural ones, unlike now 
when rural issues are still important because electorates go back to their home towns in rural 
areas to vote. For, if the PR system is applied, they would not have to go back to rural areas to 
vote, but could instead vote anywhere close to their home in urban areas. Therefore, there is 
a concern that rural issues would be sidelined by the political parties because the electorate is 
primarily from urban areas, the party list would come from urbanites, and urban issues would 
dominate the public sphere and government policy.

UMNO, on the other hand, welcomed any reasonable amendment to the electoral system, 
though it requested that the ERC retain the FPTP system. Deputy President of UMNO, 
Mohamad Hasan, explained that, in the PR system, no by-election would be permitted if a 
seat is vacant, just to replace with someone from the same party (UMNO Online, 2019). This 
would then replace the right of people to choose their own representative in an election. The 
PR system also is not people-friendly, but party-friendly, because elections would no longer be 
contested by people independently like the FPTP system that allows non-party or independent 
candidates to contest. The PR system would only allow party members on the list. Hasan also 
remained uncertain if the PR system would be applied in Sabah and Sarawak, while state 
elections on the peninsula would still maintain FPTP system. Two systems at the same time 
could be very confusing. Thus, he urged that any new electoral system should be suitable to the 
Malaysian context and not just a copy of a system from another country.

The biggest challenge for reforms is not only political will, but also amendments to the 
constitution and laws in order to embed this transformation of the electoral system. The process 
of amending the constitution is not easy because it requires a two-thirds majority in parliament. 
As we know, the current PN government does not have a two-thirds majority. This is going to 
be a significant hurdle to pass any constitutional amendment because any change of electoral 
system requires amendment to the constitution. Furthermore, Khoo Ying Hooi (2020) argues 
that electoral reforms alone cannot be effective unless other institutional reforms are also 
addressed. She wants Malaysia to

repeal oppressive laws such as the Sedition Act and laws that allow detention without 
trial such as the Security Offences (Special Measures) Act (SOSMA). Reforms must 

http://www.Statista.com,
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also ensure a clear separation of powers between the three branches of government: 
the executive, the legislature, and the judiciary. Furthermore, these reforms must be 
comprehensive to be effective.

(Khoo, 2020, 1)

However, one successful reform effort done by the PH government is “Vote 18.” With this 
reform, Malaysia has managed to lower the voting age and eligibility to contest in election 
from 21 to 18 years. Furthermore, voters are also automatically registered in the electoral roll. 
The Constitution (Amendment) Bill 2019 to lower the voting age to 18 was approved in the 
parliament with more than a two-thirds majority, by 211 members of parliament, on July 16, 
2019. This brings the prospect of about 7.8 million new voters in the electoral roll by 2023 
(Daim & Radhi, 2019). This amendment is waiting to be gazetted before it can be applied in 
future elections. The main worry of “Vote 18” is the issue of political literacy among young 
voters. Indeed, there is a tendency for young Malaysians to become politicized by political 
parties for votes. One major anxiety is that Malaysia’s education system will be politicized by 
political parties influencing the syllabus and curriculum at the school level. This issue needs to 
be addressed by the government in order to avoid any manipulation that is detrimental to the 
education system. Moreover, if Malaysia introduces the PR system, it would force the EC to 
urgently promote electoral education because voters in Malaysia should be aware and educated 
about the new electoral system. This definitely takes time to implement. Therefore, it requires 
systematic strategy to educate Malaysia in order to make its citizens aware of the new electoral 
system before they can be allowed to vote in elections.

Conclusion

According to Rashid, the Chairman of the ERC, one of the main priorities for electoral reforms 
is to eradicate corruption in the electoral system. This is in line with the government’s goal for a 
corruption-free administration and transparency. For him, it is important to have a free and fair 
election and to abolish corrupt practices. He argued

We were lucky to have good administrative practices in place in spite of the fact that 
there were corrupt incidences. We have been managing the country well. I believe 
the government elected after GE14 (14th General Election), too, would continue 
the practice of good governance, perhaps better than before, minus some of the bad 
practices. Mahathir recognizes that, and I always talk to him about it and advise him 
on how we cannot go on with laws that no longer keep up with the times. You have 
to change.

(Othman, 2019)

The ERC was working towards the creation of a law for elections, which might oppose separate 
legislation for electoral practices. It was a law that covers an act and regulations. In August 
2020, ERC submitted 49 recommendations for electoral reforms to the government without 
disclosing the details about these recommendations. The PN government has yet to make any 
policy on whether to proceed or not with the ERC’s recommendations.

Another major aspect that the PN government needs to examine is the introduction of 
a law that regulates political financing. Political financing, or money politics, has become a 
big concern for Malaysians, particularly during the general election. Democratic countries, 
such as our neighboring countries, Singapore and Indonesia, have enacted laws to regulate 
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political financing. Surprisingly, Malaysia has yet to take any steps to regulate political parties 
and campaign financing, let alone establish a body that can regulate political financing. Political 
financing is a term to explain political contributions and spending of political parties and 
politicians. Previously, the BN and PH government had pledged to introduce a law on political 
financing, but failed to do so. Now, it is the job of the PN government to fulfill the need to 
enact a law on political financing. Indeed, such a law is vital in order to avoid vote-buying 
during elections and, worse still, political trade-offs and foreign interventions in domestic affairs. 
For instance, foreign political donations may fuel foreign imperialism, which could influence 
the country’s political process in a negative way. Obviously, there will be possible dangers if the 
government refuses to regulate political financing.

In my opinion, electoral reforms need political will and efforts from the current PN 
government. Facing the Covid-19 pandemic and uncertainties in politics and economy may 
distract the government from electoral reforms. However, only electoral reforms can make 
Malaysia more mature in democracy and ensure that people’s votes are not wasted but counted for 
the benefit of democracy. Although changing electoral system could be somewhat controversial 
and, perhaps, need further in-depth study before implementation, reforms that address political 
financing and freedom of the media are definitely essential for democracy. Though I am not yet 
sure how the current government will respond to proposals from the ERC, I hope that there 
is a light at the end of the tunnel for electoral reforms. The most important issue is that the 
government should have a main policy that includes the propagation of electoral reforms for 
the common good.
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Introduction

Concerns over electoral integrity are ubiquitous globally. While many such concerns are 
reported from emerging or new democracies, older democracies are not immune to electoral 
malpractices (Amar, 2017; Birch, 2007, 2011; Norris, 2011, 2012, 2013a, 2017c; Norris, Frank, & 
Coma, 2014; Norris, Nai, & Grömping, 2016). Such malpractices depress voter turnout, reduce 
confidence in elections, and make them contentious, resulting in protracted regime instability 
and often in violent actions (Birch, 2010, 2011; Norris, Frank, & Coma, 2015). These malprac-
tices can be addressed by applying international electoral integrity standards to both electoral 
laws and the conduct of elections (Mirbahar, 2019; Norris, 2014, 2017b). As a necessary first step, 
the electoral legislation must be reformed in line with international election standards.

However, scholarly research on electoral reforms has mostly been focused on changes within 
electoral systems: The so-called major electoral reforms. For a long time, several early scholars 
considered the major reforms to be the only reforms that were worthy of intellectual attention 
(Celis, Krook, & Meier, 2011; Jacobs & Leyenaar, 2011; Katz, 2011; Leyenaar & Hazan, 2011; 
Norris, 2011). Later scholars have widened their electoral reforms research to include techni-
cal and minor reforms, examining such topics as the introduction of gender quotas, campaign 
finance and voting rights (Birch, 2005; Celis et al., 2011; Leyenaar & Hazan, 2011; Massicotte, 
Blais, & Yoshinaka, 2004; Norris, 2004). Despite such advancements, authors have pointed out 
several shortcomings in the previous scholarly research on electoral reforms, such as inconsist-
ently and inadequately defining minor and technical reforms, too great a focus on national-level 
reforms, and a general tendency to overlook reforms in new and emerging democracies. Such 
narrow attention poses methodological challenges as well (Bowler & Donovan, 2013; Jacobs & 
Leyenaar, 2011; Katz, 2011; Leyenaar & Hazan, 2011). Taking on the agenda of the reconcep-
tualization of electoral reforms, Jacobs and Leyenaar (2011) have tried to develop a conceptual 
framework for major, minor, and technical reforms. While their approach has some strengths, it 
faces archetypal problems. Firstly, it still focuses heavily on electoral systems as major reforms. 
Secondly, its differentiation of technical, minor, and major reforms is blurry, as the so-called 
major and minor reforms involve many technicalities (such as the definitions of electoral sys-
tems). Hence “technical reforms” cannot be separated from so-called major or minor reforms. 
Thirdly, scholars do not define the word “reform,” which ordinarily means an improvement. 
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Reforms for Electoral Integrity: Pakistan

Since no electoral system is perfect, a change of electoral system cannot be considered a reform. 
Fourthly, it limits its focus to five aspects of elections without fully justifying the selection; 
thereby, it ignores the full electoral cycle. Finally, it does not include any standards that can be 
applied to study reforms across countries.

Therefore, the present chapter departs from the existing scholarly research on electoral 
reforms and proposes a new framework for studying them. The proposed framework uses the 
electoral integrity standards and electoral cycle approach to define electoral reforms as legis-
lative changes that improve electoral integrity. It also defines typologies of major and minor 
reforms while dropping the category of technical reforms. The paper also describes what can be 
called “non-reform” and what legal change should be considered “regressive” (see Table 26.1). 
The framework is then applied to explain Pakistan’s electoral reforms through the Elections 
Act 2017.

Pakistan made headlines globally in 2017 as its bicameral federal parliament enacted the 
Elections Act 2017, improving transparency, accountability, and inclusion in its electoral 
processes. This was an outcome of deliberations of a 33-member committee, which held 
some 120 meetings during the three or so years of its operation. The Elections Act con-
solidated Pakistan’s scattered election laws into one law and introduced several reforms (N. 
A. o. Pakistan, 2017). Most of these reforms were in line with electoral integrity standards, 
thereby helping to diffuse many electoral integrity standards in Pakistan’s new electoral 
framework (Mirbahar & Simm, 2018). While not perfect, the electoral reform process and 
the Elections Act 2017 set a good example that many old and new democracies can adapt 
to their respective situation.

What Is Electoral Integrity?

This paper defines electoral integrity based on standards grounded in international public 
law (Davis-Roberts & Carroll, 2010; Mirbahar, 2019; Norris, 2013b, 2014). This framework is 
chosen as it provides a universal and relatively comprehensive approach for measuring electoral 
integrity.

Several international human rights declarations and treaties form the sources of these 
standards. Notable among these are the Universal Declaration of Human Rights (UDHR) 
(UN, 1948) and its Article 21, the International Covenant on Civil and Political Rights 
(ICCPR) (UN, 1966) Article 25, the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) (UN, 1979) Article 7, and the Convention on 
the Rights of Persons with Disabilities (CRPD) (UN, 2007), which in Article 29 includes 
political rights. The International Convention on the Elimination of All Forms of Racial 

Table 26.1  Typologies of Electoral Reforms Based on Electoral Integrity Standards

Reform Category Definitions

Major If improvements are made to at least six electoral processes
Minor If improvements are made to fewer than six electoral processes
Non-reform Electoral changes that do not impact electoral integrity, i.e., they neither improve it 

nor reduce it
Regressive changes Changes in electoral legislation that reduce electoral integrity
No Change/Reform When reform efforts failed, and no changes were made
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Discrimination (ICERD) (UN, 1965) and the Convention against Corruption (CAC) (UN, 
2003) are also highly relevant for  elections.

The standards contained in these declarations and treaties have been reinforced through 
several political commitments (Meyer-Resende, 2011; Norris, 2013a). Together with these, the 
Human Rights Committee’s General Comment 25 on ICCPR’s Article 25 unpacks the stand-
ards and provides authoritative guidelines for applying them to elections.2 General Comment 
34 on the ICCPR and CEDAW Committee’s General Recommendation 23 are also relevant 
(Commission, 2008; TCC, 2015).

The relevance and usefulness of these standards are further supported by their widespread use 
in international aid and domestic practices. The core human rights treaties have been ratified by 
over 160 countries, which also signifies their universal application and acceptability. Almost all 
international election observation groups use these standards as part of their methodology for 
assessing electoral laws and elections (Davis-Roberts & Carroll, 2010; Mirbahar, 2019; Norris, 
2013a, 2014). Many domestic actors, including election observers, increasingly draw on these 
standards as a framework for their work.

Scholars, practitioners, and media often focus mostly on the polling day itself to make a 
judgement on elections. However, elections are a process involving several steps across an 
electoral cycle, which is often divided into three broad phases, namely, pre-polling days, polling-
day, and post-polling day processes. Ergo, a full assessment of the integrity or quality of elections 
requires investigation into all elements across the electoral cycle. Together the cycle and standards 
constitute a way of assessing the quality of electoral laws and the conduct of elections that is 
more transparent, comprehensive, and accessible than other approaches.

International law requires that countries incorporate the treaty provisions within their 
domestic legislation:

Where not already provided for by existing legislative or other measures, each State Party 
to the present Covenant undertakes to take the necessary steps, in accordance with its 
constitutional processes and with the provisions of the present Covenant, to adopt such 
laws or other measures as may be necessary to give effect to the rights recognized in the 
present Covenant. (emphasis added)

(See Article 2.2. of ICCPR UN, 1966)

While international law comes into effect automatically in the countries following the monist 
legal tradition, countries with the dualist legal tradition have to provide for it expressly in 
the election legislation (Marian, 2007). Notwithstanding legal traditions, incorporation of 
electoral standards should cover several aspects in the election legislation, including the 
administration of elections, election system, candidacy rights and procedures, the right to vote, 
voters' registration, and boundary delimitation. It should also include voting, and election-day 
procedures, the secrecy of the ballot, and provisions for counting, tabulation, and compilation of 
results, transparency and accountability requirements, campaign rights and obligations, dispute 
resolution, women voting rights and non-discrimination, and consideration of persons with 
disabilities and accessibility.

International electoral standards do not favor any election system or political system; they 
only require that the election system should be defined in the legal framework while respecting 
universal and equal suffrage and other standards (Meyer-Resende, 2011).

Therefore, electoral integrity framework applies to assessing laws as well as electoral reforms 
when measuring electoral integrity.



Hassan Nasir Mirbahar 

322

Redefining Electoral Reforms

Unpacking Existing Electoral Reform Studies

Scholarly research has long focused on electoral reforms. Monique Leyenaar and Reuven 
Hazan (2011) identify three waves of such studies. The first two of these waves mainly 
focused on the so-called major reforms. Arend Lijphart, as one of the founders of these stud-
ies, defined major reform as “wholesale replacement of the electoral formulae of national 
electoral systems,” focusing on the proportionality of the system, district magnitudes and 
thresholds for translating votes into seats (Lijphart, 1994, 51). For many years, scholars 
only focused on major reforms, studying such changes purely at the national level, while 
also covering the motives behinds the reforms and their political outcomes (Ferrara et al., 
2006; Grofman & Lijphart, 1986; Moser & Scheiner, 2012). Some of the later studies started 
including minor reforms, albeit without adequately defining them. Leyenaar and Hazan 
argue that the third wave was more comprehensive and inclusive, as it focused on major, 
minor, and technical reforms covering such changes as compulsory voting, gender quo-
tas, and several other electoral processes. The third wave also covered different actors that 
triggered reforms, such as courts, civil society organizations, and the public, unlike earlier 
studies which only considered politicians. However, scholars could not agree on definitions 
of major, minor, or technical. For example, some considered minor reforms to be minor 
changes to operative details of electoral systems, whereas others thought minor reforms 
should include reforms at the subnational or local level (Bowler & Farrell, 2009; Jacobs & 
Leyenaar, 2011; Katz, 2011; Leyenaar & Hazan, 2011). Major reforms, on the other hand, 
were reforms at the national level and only deemed “major” if they entirely or significantly 
changed the electoral system. Other scholars tried to distinguish minor from major based 
on the degree of impact of the reforms. For them, a significant impact on the electorate 
or representation meant a major reform. In contrast, a minor impact was considered minor 
reform.

Kristof Jacobs and Monique Leyenaar (2011) filled the definitional gap by providing a new 
conceptualization framework that could be used to define major, minor, and technical electoral 
reforms. In their framework, they use five dimensions to break down the term “electoral” in the 
electoral reforms. These five dimensions are:

 1. Proportionality: Changes to different aspects of the electoral system;
 2. Electoral levels: Levels at which changes are made;
 3. Inclusiveness: How far changes promote inclusiveness of elections;
 4. Ballot Structure: Including candidate choices and inclusion of gender quotas;
 5. Electoral Processes: The operative details on the election management and conduct of 

polling.

Jacobs and Leyenaar (2011) take a qualitative assessment of content and quantitative measurement 
of the degree of reform using these five dimensions for defining the major, minor, and technical 
reforms. Using this framework, they define electoral reforms as any change in the legislation on 
the several electoral processes. While they provide a more robust way of conceptualizing major, 
minor, and technical reforms, they still assign higher weighting to electoral system changes at 
the national level and label such changes as major reforms. So, in a way, they do not address 
some of the problems that Leyenaar and Hazan point out when reinvigorating the need for a 
reconceptualization of electoral reforms and broadening of their scope. Besides, there are several 
other shortcomings within this approach, as follows.
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Firstly, while Jacobs and Leyenaar (2011) make a good start by using “electoral” as the basis 
for defining electoral reforms, they do not fully define the term “electoral” and limit themselves 
to five dimensions of elections. Such an approach is problematic because as the paper contends 
above, elections are a process, and they involve several steps. These are best explained by the 
electoral cycle, which divides an electoral process into pre-polling day, polling day, and post-
polling day phases, each incorporating multiple steps and factors as set out earlier in this paper. 
All these aspects have to be defined in law together with the electoral system, and therefore 
any changes to the law should consider the entire spectrum of the electoral cycle. Jacobs and 
Leyenaar do not fully justify why they pick their five aspects over others, nor why multiple 
aspects are lumped together under criterion number five.

Secondly, an election system is only one part of the electoral processes or laws. There are 
at least eleven other key electoral processes, which need to be defined (TCC, 2015). Scholars 
rightly point out that an election system is the most lethal weapon of election manipulation, 
and that is perhaps the reason why Jacobs and Leyenaar and others attach most importance to 
it (Grofman & Lijphart, 1986; Jacobs & Leyenaar, 2011). Nevertheless, in practice, it is equally 
possible to use other aspects of the electoral design to manipulate electoral outcomes. Take the 
example of gerrymandering in boundary delimitation, banning opposition parties by law, or 
imposing one-party rule.

Thirdly, Jacobs and Leyenaar (2011) treat as technical only those matters in elections that 
deal with election processes, barring four first criteria in their framework (proportionality, elec-
toral levels, inclusiveness, and ballot structure). In a way, they do not consider an election system 
as technical. This treatment is untenable as election systems are also highly technical, like other 
aspects of the electoral process such as voter registration, boundary delimitation, counting pro-
cesses, or candidate scrutiny. A lot of electoral technicalities flow from electoral systems, such as: 
How do we determine winners? How do votes translate into seats? Must electoral boundaries 
be drawn and, if so, how can those boundaries be drawn? In short, the definition of electoral 
systems requires provisions on various technical aspects of an election system.

Otherwise, another problem with most scholarly research is that it does not define the word 
“reform” – indeed that is the case with Jacobs and Leyenaar. Cambridge, Oxford, and Merriam-
Webster dictionaries define reform as a change that improves something. If we apply this defini-
tion, then a change in the electoral system does not always translate into an improvement in the 
elections. Why is this?

Firstly, studies point out that no election system is perfect; each has its promises and perils 
(Bowler, Farrell, & Pettitt, 2005; Reynolds, Reilly, & Ellis, 2005). A mere change of election 
system is not a reform. Even if one considers that one election system is better than another, 
countries have switched back and forth from one system to another repeatedly. So which 
instance is a reform – switching from a majoritarian system to a proportional system or vice 
versa?

Secondly, the impact of change in the election system on improving or reducing electoral 
integrity also deserves some attention. A mere textbook-based application of most election 
systems has limited or no impact on electoral integrity. However, some regimes do use election 
systems in a manipulative way, to discriminate against some groups; this goes against the electoral 
integrity standards. A party block vote system or panel system, for example, may be used in this 
way. Such limited exceptions aside, an election system may not impact electoral integrity all 
the time. However, changes to most other aspects of the electoral cycle do improve or reduce 
electoral integrity.

Therefore, a change in the electoral system does not itself amount to reform or improvement. 
One has to see whether the proposed change improves electoral integrity or not.
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Defining Electoral Reforms and Their Typologies

To address the above problems, for the purpose of the present paper and future studies, this paper 
proposes to use the following definition of electoral reforms:

A change to election legislation that improves the quality or integrity of elections is 
an election reform.

Here, the term legislation is used in its broad sense. It could include a constitution, primary 
laws (acts of parliament), and regulations or administrative rules (Clegg et al., 2016). Different 
countries incorporate definitions of electoral processes at different levels of law,3 therefore study 
of electoral reforms may have to assess changes at all these three hierarchies of laws. From the 
international standards perspective, the most essential aspects should at least be defined within 
primary laws.

This paper also proposes to use the electoral cycle approach to measure electoral reforms, i.e., 
to assess reforms across all aspects of an election. 

The paper proposes five categories for labelling legal reforms (see Table 26.1). Firstly, the 
approach can be used to define major and minor reforms more transparently, both qualitatively 
and quantitively. This paper has identified above at least 12 aspects of elections that need legal 
definitions. If at least six of these aspects are improved, we should consider this to constitute 
major reform. Legislative changes that improve fewer than six aspects should be considered 
minor reforms.

Secondly, any legal change that does not improve or reduce electoral integrity will be 
considered a non-reform.

Thirdly, a change that reduces electoral integrity will be regarded as a regressive amendment. 
In relation to this, some changes need more in-depth analysis to see whether they violate or 
promote electoral integrity, or whether they constitute non-reform. While all such examples 
cannot be covered in this short paper, one case is discussed to give an example.

The introduction of voting technology, which some consider a significant reform. The voting 
machines help improve vote casting and counting processes. However, they compromise both 
secrecy of ballot and transparency of elections (DRI, 2011), which are core tenets of electoral 
standards. Therefore, the introduction of voting machines can be a regressive change, warranting 
a closer assessment.

Finally, if a reform effort was undertaken, but no changes were made to the electoral 
legislation or the effort failed, such an effort will be categorized as no change/reform.

As pointed out above, the author considers the technical category unhelpful as almost all 
electoral processes, including the election system, involve several technical details.

Assessing the Elections Act 2017 Based on the Proposed Framework

The Elections Act 2017 introduced several reforms long demanded by political parties and civil 
society and suggested by the international observers. The ECP also made several improvements 
to the rules and conduct of elections (DRI, 2018; FAFEN, 2018; Union, 2018),4 but owing to 
limited space, this paper focuses its analysis on the Elections Act 2017. However, many of the 
ECP’s endeavors were a result of reforms introduced in the Elections Act 2017.

As Table 26.2 summarizes, the Elections Act improved at least nine aspects of elections. Six 
of these are registered as significant reforms, namely: The administration of elections, transpar-
ency and accountability, dispute resolution, results processes, women’s participation, and the 
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rights of persons with disabilities. The right to vote and voting procedures were improved, but 
the act retained one regressive provision in this regard, and these are therefore categorized as 
a minor improvement. Minor improvements were also made to the boundary delimitation 
provisions.

No changes were made to three electoral aspects: The election system, candidacy rights, and 
campaign rights. Pakistan’s candidacy criteria remain problematic as they contain subjective 
provisions and needed reform. The committee did not touch them, partly because some of the 
criteria are allegedly based on religious interpretations.

Table 26.2  Summary of Reforms Introduced through Pakistan’s Elections Act 2017

Election Process Aspect Change Degree of Change Overall Reform 
Type

1. The administration of elections ECP’s financial and 
administrative powers 
enhanced, including 
measures for its 
accountability

Significant 
improvements

Major

2. Election system No change None
3. Candidacy rights and procedures No change None
4. Right to vote and voter 

registration
Voter registration 

simplified, while a 
regressive provision was 
maintained

Improvements

5. Boundary delimitation Criteria for equality of 
suffrage established

Improvements

6. Voting/election-day procedures, 
the secrecy of the ballot

Security of ballot improved Improvements

7. Provisions for counting, 
tabulation, and compilation of 
results

Transparency of process 
increased

Significant 
Improvements

8. Transparency and accountability 
requirements

Several provisions increased 
transparency and 
accountability of the 
electoral process

Significant 
improvements

9. Campaign rights and obligations No change None
10. Dispute resolution, including 

complaints and petitions, using 
the due process of law

Right to remedy and due 
process of law expanded

Significant 
improvements

11. Provisions with regards to 
women’s participation, including 
non-discrimination and 
affirmative action as may be 
required

Several measures 
introduced to increase 
women’s participation 
as voters and candidates

Significant 
improvements

12. Provisions with regards to 
persons with disabilities, 
including universal accessibility

Postal ballots introduced 
for persons with some 
disabilities

Significant 
improvements
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Based on the reform typologies framework defined above, the author categorizes the act’s 
provisions as constituting major electoral reform as nine electoral aspects were improved.

A brief overview of some of the key reforms contained in the law is presented below. Where 
relevant, analysis is also presented on reforms not undertaken or on where the new law falls 
short in meeting the election standards.

Empowerment of the ECP

International electoral standards require that an election management body should be 
autonomous and charged with adequate financial and administrative powers to conduct credible 
elections (Commission, 2008; TCC, 2015). While the Constitution of Pakistan provides for an 
independent election commission, the ECP previously lacked several administrative and financial 
powers, which limited its ability to manage some aspects of elections (DRI & RSIL, 2017). 
The Elections Act 2017 increased the autonomy of the ECP to help it fulfil its constitutional 
mandate. In particular, it empowered the ECP to initiate disciplinary measures against election 
officials. Before 2017, the ECP had no explicit authority to take actions against election officials 
seconded from other government departments. As a result, if an official did not follow the law or 
the ECP directions, the ECP was helpless to undertake corrective measures. All it could do was 
to write to the department responsible for taking appropriate action (Union, 2013b). However, 
the incumbent or winning government could easily influence such proceedings in their favor, 
especially if they benefited from the deliberate or indeliberate wrongdoings of election officials. 
Having been granted these powers, the ECP can directly initiate proceedings and make decisions 
as per the law. The act, however, falls short of defining the ECP’s mandate over the staff seconded 
from the judiciary.

Similarly, under the past electoral laws, the ECP was required to seek presidential approval for 
formulating administrative rules for the conduct of elections. This requirement compromised 
the ECP’s independence, as the president was associated with the ruling government, and 
often the approval was sent through the government. The arrangement resulted in delays in 
the approval of rules ahead of the 2013 elections, which affected the ECP’s ability to move 
ahead with some core electoral operations (DRI & RSIL, 2017; Union, 2013b). The ECP 
can now formulate election rules without presidential approval. To further boost the ECP’s 
independence, the act also gave the ECP full financial and administrative authority. It does 
not require the executive’s approval for its budget, nor for creating staff positions that it deems 
necessary for the operations of the elections. The commission was also given powers equal to 
a high court of Pakistan.

Accountability of the ECP

The international electoral standards call for the right to information and the accountability of 
state institutions, including election management bodies. The enforcement of these provisions 
during Pakistani elections has, however, been limited in the past (DRI & RSIL, 2017). The 
Elections Act 2017 increased the accountability of the ECP. Although it is a constitutionally 
independent body, it continues to operate using taxpayers’ money. It should be accountable 
before the people and their representatives. The Elections Act requires the ECP to develop and 
submit its annual reports to the parliament and provincial assemblies and publish the same on its 
websites. Furthermore, the ECP is also required to develop an action plan at least four months 
before a general election. Additionally, the law requires the ECP to publish election rules on its 
website and seek stakeholder input during their formulation (DRI, 2018). Such a requirement 
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is vital because, in the past, the ECP did not consult political parties or civil society when 
formulating administrative rules under the election legal framework.

Improvements to the Complaints and Tribunal Processes

The ICCPR stipulates that any citizens whose rights are violated should have the right and 
opportunity to file complaints (DRI, 2010b; UN, 1966). However, Pakistan’s electoral legal 
framework did not allow every citizen to do so. The right to complain was limited to candidates, 
who could do so regarding results and candidacy, and it was extended to voters only in regard 
to voter registration. This meant that Pakistan’s legal framework was not compliant with the 
election standards (DRI & RSIL, 2017). The Elections Act 2017 addressed the issue, in part, 
and afforded the citizens the right and opportunity to file complaints to the ECP on any aspect 
of an election. The law requires the ECP to address complaints received within 30 days and to 
publish on its website the orders issued to address complaints. The right to complain has one 
limitation in place, however. It does not allow voters or citizens to challenge results before 
electoral tribunals. Future reforms could consider extending the scope of complaints to cover 
this as well, which would further improve Pakistan’s compliance with the electoral integrity 
framework.

The act retains the provisions that limited the right to appeal on boundary delimitation. It 
states that no delimitation can be challenged in a court once finalized by the ECP. This provision 
does not comply with the due process of law provided under international electoral standards 
(Mirbahar, 2017).

The act also improved election tribunal processes by requiring the filing of petitions on 
results directly with election tribunals. In the past, the ECP used to receive and process such 
petitions, which blurred the judicial and executive lines (DRI & RSIL, 2017; Union, 2013b).

Easy Registration of Voters and Extending 
Voting Rights to Overseas Pakistanis

The 2017 law simplified the voter registration process in Pakistan. Before the enactment of 
the law, voters were required to secure a computerized national identity card from the citizen 
registry. Once they had secured the identity card, they had to go to an ECP office and register 
with the ECP (DRI & RSIL, 2017). The act requires that voters are automatically registered 
when they apply for an identity card or renew one. It also requires the citizen registry to share 
its database with the ECP, so that it can regularly update its voters list. As Pakistan’s law requires 
advance registration of voters, this simplification of the process enfranchises millions of voters.

The act requires the ECP to explore possible ways of extending the right to vote to overseas 
Pakistanis. The ECP has thus far conducted some pilots. However, the act does not define several 
key factors related to this aspect. Absence of such details could prove problematic for this high-
risk exercise – for a general discussion see DRI’s paper on out of country voting (DRI, 2012).

The Election Act falls short of addressing one regressive provision on voting rights. Historically, 
Ahmadis5 were placed on a separate electoral roll. As Ahmadis face severe discrimination and, in 
many cases, violent attacks, they often do not exercise their right to vote as the separate electoral 
rolls put them at risk (DRI & RSIL, 2017). Although an earlier version of the Election Act, 
passed in October, repealed this provision of maintaining separate electoral rolls for Ahmadis, 
this change was reversed in November 2018 following a backlash from some religious groups 
(Mirbahar & Simm, 2018). The provision sits against the right to non-discrimination as stipulated 
in the ICCPR and ICERD (DRI & RSIL, 2017).
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Transparency of Electoral Governance and Processes

Transparency during every aspect of the electoral process is clearly established within the 
international electoral standards. Together with the right to information, the standards 
require the provision of all necessary information throughout the electoral cycle (DRI & 
RSIL, 2017; TCC, 2015; Union, 2013b). During past elections in Pakistan, even the most 
essential information about the elections – such as results tallies, candidate nomination 
papers, and data on the electoral register – was not always available publicly (DRI, 2016; 
Union, 2013b). The act introduced several measures for improving the transparency of 
electoral processes. It requires the ECP to publish full tallies of the results on its website. 
There was previously no such requirement in the law. This had hindered the ability of the 
political parties, candidates, and citizens to audit the veracity of the results, thereby reducing 
confidence in the results. It is believed that the unavailability of full results tallies contrib-
uted significantly to the challenges made to the election results in 2013 and the political 
instability that followed them.

Additionally, the election officials are required to paste copies of the results sheets at polling 
stations, while making certified copies of the results available to the candidates or their desig-
nated agents. While the ECP had followed such practices in the past, they were not required to 
do so by the law. As a result, they were inconsistently applied.

Women’s Political Participation

Women’s right to political participation under CEDAW requires that state parties ensure full 
political participation for women as voters and candidates during an election (DRI & RSIL, 
2017; TCC, 2015). While Pakistan has made some improvements in this regard by having 
around 16% of seats reserved for women in the national parliament and provincial assemblies, it 
still falls short of meeting the global target of ensuring at least 30% in the elected houses at all 
levels (Naz & Mirbahar, 2018). When it comes to voting, 11.67 million women were estimated 
to be unregistered ahead of the 2018 elections (FAFEN, 2016), while in several parts of the 
country women were forcibly disenfranchised. Neither state of affairs fulfils electoral integrity 
standards.

Measures for enhancing women’s political participation and addressing the above problems 
were also included in the new law. Firstly, the act empowered the ECP to cancel the results 
of a constituency if the women’s turnout was less than 10% or where agreements were made 
to disenfranchise women voters (Mirbahar & Simm, 2018). Such measures were necessary 
because, in previous elections, political parties or their candidates made agreements in some 
constituencies not to allow voters to cast their ballots. In other cases, such operations were done 
covertly. However, the law gives the ECP full discretion to apply this provision, without defining 
criteria for its operationalization.

Nonetheless, the provision also indirectly meant that political parties and candidates had 
more incentive to increase women voters’ participation during polling. In addition, the ECP 
was required to make every effort to increase women’s registration on the electoral rolls. This 
provision is aimed at addressing the gender gap in electoral rolls.

Furthermore, the ECP is required to record and release sex-disaggregated data for voter 
turnout. Sex-disaggregated turnout data are required under CEDAW, helping to target voter 
and registration education drives in the areas where women’s participation remains the law. 
However, this requirement is only on an annual basis and such data should be disclosed after 
every election.
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Participation of Persons with Disabilities

The act made it easier for people with some disabilities to participate in elections, as it 
introduced a postal ballot for them. Many persons with disabilities are unable to travel polling 
stations, so this was an essential provision for increasing their inclusion. Furthermore, the ECP 
was also required to make proactive efforts to increase registration of persons with disabilities 
as voters.

Security Features in the Ballot Paper

International standards require the security of ballot papers for electoral credibility. During 
the 2013 elections, several parties alleged, controversially, that ballots were printed privately by 
some groups. The act requires the ECP to build a unique watermark into ballot papers. This 
measure was considered necessary to increase the security of ballot papers and prevent fraud 
and controversy.

Improving the Scrutiny of Electoral Processes

International electoral standards require that the opportunity exists for independent scrutiny of 
electoral processes (DRI & RSIL, 2017). Election observers provide a useful check on electoral 
processes by providing an independent assessment of various aspects of elections (Norris & 
Nai, 2017). As most observers these days use international electoral standards, their work also 
helps assess the conduct of elections against these standards. While the ECP had facilitated the 
accreditation of election observers in the past, this area was unregulated and was therefore dealt 
with on an ad hoc basis. For the first time in the history of Pakistan, the Elections Act 2017 
enshrined the rights and duties of election observers. It falls short of giving them full access, 
however, as observer access is limited to polling, counting, and consolidation of results (Mirbahar 
& Simm, 2018). Additionally, the act requires observers to gain security clearance from the 
government, which further restricts their ability to scrutinize electoral processes.

Equality of Suffrage in Boundary Delimitation

International standards require universal and equal suffrage. Equal suffrage is understood to 
mean that every voter has equal votes (Commission, 2008; TCC, 2015). As Pakistan follows the 
first-past-the-post electoral system, electing one candidate from each of 272 national assembly 
constituencies, the concept of equal suffrage also applies to the delimitation of constituencies, 
in that each constituency should have roughly the same population size. However, in the case 
of Pakistan, electoral constituencies have historically remained massively skewed. Data from the 
2013 election showed that Pakistan’s largest constituencies are approximately 500% bigger than 
the smallest constituencies.6

The Election Act 2017 requires no more than 15% population variation across the 
constituencies. While the international standards do not stipulate exact limits, the widely 
respected Venice Commission has suggested 10–15% population variation across constituencies. 
This limit is considered good practice among practitioners and has also been reinforced by 
Pakistan’s higher courts in the context of local elections in Sindh. However, the application of 
these new criteria remains problematic. Based on the analysis of interim boundary delimitation, 
over 94 constituencies were found to contain more than 15% variation in population (Mirbahar 
& Serrato, 2018).
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Conclusion

The case of electoral reforms in Pakistan shows the strengths of applying international electoral 
standards to strengthen and assess electoral integrity. As contended by the author, here and 
elsewhere, incorporating electoral integrity standards is a necessary first step in ensuring 
electoral integrity during the conduct of elections. Using these electoral integrity standards 
and the election cycle approach, this paper helps redefine electoral reforms and creates new 
definitions for typologies of major reform, minor reform, non-reform, and regressive legal 
changes. It suggests dropping the technical category, as all electoral details are technical in one 
way or another. The proposed approach helps address many methodological problems identified 
by scholars in previous electoral reform studies, while helping to advance the field in a more 
comprehensive way.

The case of Pakistan shows several ways in which the electoral integrity standards were 
translated into the Elections Act 2017, where political parties, civil society organizations, the 
election management body, election observers, and courts played different roles. At least nine 
aspects of electoral processes were improved through the Elections Act, while three aspects 
did not register any change. Regressive provisions regarding the separate electoral list of 
Ahmadis were maintained. Overall, the reforms are categorized as major reforms. Many of 
these reforms also helped improve several aspects of the 2018 elections (FAFEN, 2018; Union, 
2018).

Issues similar to those identified in Pakistani elections have been reported elsewhere in the 
world. The 2019 Electoral Integrity Report assessed 103 elections as having low or very low 
electoral integrity scores. The electoral integrity of 56 contests was ranked as moderate. These 
elections were spread across all the continents and included elections in even so-called established 
democracies (including the US, the UK, Malta, and Greece). Observers and commentators have 
used the electoral integrity standards to point out the integrity shortcomings in these elections, 
while also recommending legal reforms to address them. Meanwhile, as in Pakistan, 25 Latin 
American and Caribbean member states of the Organization of American States (OAS) have 
addressed at least half of the recommendations made by OAS observer missions, which were 
also based on the electoral integrity standards and covered the entire electoral cycle. With several 
democracies needing and undertaking reforms to strengthen electoral integrity, the framework 
proposed here provides a useful methodology for assessing the reforms, strengthening the 
electoral legislation, and expanding electoral reforms scholarship to cover all aspects of elections.

Notes

1 The author is a democratic governance expert with expertise in electoral assistance, parliament 
strengthening, and human rights promotion. The current paper, and opinions and analysis contained 
in it, are produced in his personal capacity and do not in any way reflect the views or opinions of his 
present or previous employers. For communication, please write to him at: hnmirbahar @gmail .c om, 
Twitter: @hassannasir, website: https://www .mirbahar .net/.

2 The full understanding and application of these treaties also involves the use of General Comments 
or General Recommendations issued by the treaty bodies. Treaty bodies are established by the United 
Nations and have a mandate for monitoring the implementation of human rights treaties. Each 
treaty has a corresponding treaty body. The bodies also provide official interpretation on the different 
provisions of relevant law; these are called General Comments or General Recommendations.

3 International standards require that core electoral processes are defined at least in primary legislation, 
with operational definitions left to administrative or secondary legislation.

4 EU EOM 2018, some Pakistani civil society organizations and many political parties nonetheless raised 
concerns over the overall political environment in which elections were held.

5 Ahmadis are a religious group in Pakistan who are constitutionally declared non-Muslims.

http://www.hnmirbahar@gmail.com,
https://www.mirbahar.net
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6 NA-41 (Tribal Areas VI) comprised 92,719 voters whereas NA-19 (Haripur) had 531,685 registered 
voters. The National Democratic Institute (NDI) and Asian Network for Free Elections (ANFREL) 
highlighted this point in their observation report for Pakistan’s 2013 general election. Democracy 
Reporting International’s paper on Delimitation in Pakistan highlights further issues: https://democracy 
-reporting .org /wp -content /uploads /2016 /03 /dri -pk _ip3 _briefing _paper _on _delimitation _en .pdf, 
accessed on October 12, 2020.
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Introduction

Election law is serious business in South Korea. Modes of electoral mobilization are profoundly 
linked to laws on elections and political parties. Laws on campaigning, organizing, and political 
speech are at least as important as the electoral system in shaping the country’s electoral politics. 
Violators face fines, and scandals regularly bring down winning candidates. The relevant 
bureaucracies take election law so seriously that they have spearheaded the formation of the 
Association of World Election Bodies (A-WEB), which has its secretariat just outside Seoul 
(Association of World Election Bodies, 2020).

In this context, election law is not simply legislation or a set of institutions. Just because it 
is written down does not make the legal code matter. Rather, election law is situated in and 
expresses a disciplined form of electoral mobilization. Over decades, candidates and political 
parties have adapted their activities in ways that relate to election law. These adaptations 
have shaped the types of people who become politicians and the sorts of interests that gain 
representation. A powerful normative framework underpins the system of election law even as 
it has critics. At the same time, surveillance and control enforce compliance with the system. 
Together, these features mean that South Korea has what might be called deep election law. That 
is, the law goes well beyond what is written.

The depth of election law in South Korea makes it different from many other contexts. 
Elsewhere, election laws can appear acceptable, but poor enforcement means they relate only 
indirectly to what happens. Yet, in South Korea, it cannot be said simply that enforcement is 
better. Rather, election law itself is implicated in a web of activities that include the enforcement 
of rules. Powerful actors appeal to the legitimacy of the law. These claims help induce discipline 
and make enforcement easier. If we were to separate the laws from issues of compliance, then 
we would miss a lot of the ways that election law operates in South Korea.

Because the position of election law in South Korea’s political system dates to the authoritarian 
period, the country’s experience points to questions about the connection between election law 
and regime type. When is election law authoritarian and when is it not? Scholars tend to view 
election law in authoritarian regimes in terms of manipulation. In democracies, election law is 
seen in other ways, including as a strategic design of politicians. But, when a thriving democracy 
has an election law that became deeply rooted under an earlier period of authoritarian rule, 
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then the authoritarian-democratic distinction gets blurred. For this reason, South Korea offers a 
fascinating view into the relationship between election law and political engagement.

The Context of Election Law

Much of the political science scholarship on East Asia views political systems through an 
American lens. This lens finds electoral systems and encourages a focus on them. They assume 
open competition reigns and a secondary position of election law, possibly to make campaign 
finance fairer. The American influence on constitutional orders, especially in Japan and South 
Korea, is some justification for this view. However, this viewpoint obscures more than it reveals.

The state in South Korea plays a significant role in setting the boundaries of electoral 
competition. A few considerations lie behind this point. One is that South Korea’s electoral 
politics has its origins in an illiberal period of counter-revolutionary state-making and proto-
Cold War politics. Parties and elections began in the years after liberation from Japan in 1945, 
which also brought about division of the peninsula. During three years of rule by a US army 
government, priority was placed on eliminating or marginalizing forces that might have leftist 
tendencies (Cumings, 1981). The Americans, sensing rivalry with the Soviets, were concerned 
about communists finding support in southern Korea. Therefore, anticommunism infused the 
creation of public political space. The result was a set of serious constraints on who could 
participate in electoral and party politics. This pattern continued with the establishment of the 
Republic of Korea in 1948. While the constitution guaranteed many rights, the anticommunist 
imperative put brackets around those rights (Ch’oe, 2005). The National Security Law emerged 
as a primary mechanism for that bracketing. Under the law, suspected enemies of the state could 
be detained without due process. For decades, leaders used the National Security Law to harass 
and destroy competitors, as well as those perceived as critics. The experience of war on the 
peninsula made it easier for leaders to cite security concerns in order to put limits on democracy 
(Paik, 2013). These considerations meant that electoral politics was a regulated affair.

Another source of the state’s role in shaping electoral politics was the kind of public order 
that emerged in South Korea. Even though American influence was tremendous, South Korea 
was a civil law jurisdiction. Prussian legal thought had a profound impact, in part indirectly 
through experience under Japanese colonial rule. The first generations of South Korean lawyers 
and legal scholars had German if not Japanese training. The state loomed large in the vision 
of public order. Later, West German ideas also made their way to Korea. In particular, Koreans 
seized on ideas developed in West Germany regarding the position of political parties in the 
political system. The idea of “militant democracy,” articulated in the West German basic law, 
informed a constitutional revision in South Korea in 1960. This clause allows the state to disband 
parties that threaten the “basic democratic order” (Song, 2010). South Korean lawmakers also 
picked up on the West German notion that separate legislation could be written to regulate 
political parties. For these reasons, there is a deep history of state regulation of, or interference 
in, electoral politics.

But surely it might be claimed that the democratic transition implied a resetting of patterns 
of electoral mobilization. After all, politicians were now operating in a new environment, one 
with fewer threats and in which no single grouping could control election laws. South Korea 
surged toward democracy in 1987, when the regime announced immediate constitutional 
reforms that included a return to direct presidential elections (Saxer, 2002). Even if some of the 
old election laws were retained, they would take on new significance in this changed context. 
Laws would then be more a reflection of the strategic interests of legislators who could re-write 
them than of any continuity. However, these claims underestimate the depth of election law in 
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South Korea’s context. Again, law was not simply legislation; it was instead disciplined behavior. 
The same forces that make compliance high are those that keep authoritarian-era patterns 
relevant.

Legislation on Parties and Elections

Three pieces of legislation form the key laws that are relevant for party and electoral politics. 
These are the Law on Election of Public Officials, the Political Donations Law, and the Political 
Parties Act. Each is subject to constant revision. The Law on Election of Public Officials was previ-
ously a set of three separate laws covering presidential elections, National Assembly elections, and 
local elections. In 1994, these three laws were merged into one. The three laws are often revised 
together, with possible amendments considered together by a National Assembly committee.

Among the stated priorities in these laws are the fighting of corruption and prevention of 
excessive conflict in elections. There is fear that unbridled electoral mobilization will bring 
rapacious candidates or cause underlying tensions to boil over. Reference to these concerns 
is found throughout proposed legislation and in court decisions related to the laws (Mobrand, 
2015). These concerns support laws that limit campaigning and participation. Imposing such 
limits is a primary means of accomplishing the stated tasks. A few examples can help sketch out 
these limits.

An important group of limits written into the Law on Election of Public Officials concerns 
restrictions on campaign periods. Each type of election has a fixed number of days in which 
candidates may campaign. This period is set at 13 days for local and National Assembly elections, 
while it is about three weeks for presidential elections. Before the campaign period, candidates 
must be cautious not to engage in activities that could be construed as campaigning. These 
limits mean that candidates have very few opportunities to make themselves known to voters. 
Similarly, candidates who are already well-known have an advantage in this situation.

Another set of restrictions is in the electoral thresholds that parties must meet. Previously, if 
a threshold was not met, the party could be disbanded according to article 44 of the Political 
Parties Act. The threshold was set at 2% of the vote in National Assembly elections. At the same 
time, if a party did not nominate a candidate in any election over a four-year period, it would 
also be disbanded. Although a Constitution Court ruling in 2014 stopped this practice, parties 
were regularly disbanded according to the procedures of this threshold. After the 2004, 2008, 
and 2012 National Assembly elections, for example, 35 parties were dissolved for failing to win 
enough votes (Mobrand, 2019b, Ch. 5). In an especially cruel turn, the law stated that any party 
that had been disbanded could never again register under the same.

The effort to limit contact between politicians and voters went even further in a bizarre 
revision to the Political Parties Act made in 2004. The Political Parties Act sets out parameters 
within which parties can operate. Until 2004, the basic unit of a party was a legislative district. 
The leader of this unit was called the “branch party head.” A concern that had been raised was 
that branch heads could manipulate their positions to embezzle money or interfere improperly 
in candidate selection processes. For instance, it was reported that branch heads would register 
friends or associates as party members and use them to influence results on polls on candi-
dates (Kim, 2003). Their control over party finance made them too powerful, it was charged. 
In response, in 2004, legislators proposed a bill that declared that “In order to improve the 
high-cost, ineffective party structure, the branch party system is to be completely eliminated” 
(Chŏngch’i Kaehyŏk T’ŭkpyŏl Wiwŏnjang, 2004, 2). The bill passed. The main local unit of 
the party was abolished, and parties then consisted of a party headquarters and provincial party 
chapters.
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The elimination of branch parties points to a particular use of election law. If party leaders 
were concerned about branch party offices, then they might have taken action within their 
parties. They could have rewritten party rules to disempower branch party offices, or made 
adjustments to party finance. Instead, they opted to cooperate across party lines and legislate 
a solution. The labour party, which held a small number of seats in the National Assembly, 
opposed the reform. Like labour parties elsewhere, the Democratic Labour Party was strong on 
local organizing and the branch party was the main site of member participation – including 
in voting on party leadership and on candidates for elected office. Incumbents also gained an 
advantage. Sitting legislators could use the offices in their districts to run campaigns. However, 
representatives of other parties could not set up a campaign office until 120 days before an 
election. The consequences of the reform to the Political Parties Act were thus distributed 
unevenly across parties (Mobrand, 2019b, Ch. 5).

Election Law and Political Mobilization

These laws provide a guide to electoral mobilization. Election law helps explain the sharp 
divergence that can be observed between the political culture of demonstrations and the political 
culture of election campaigns in South Korea. A glance at a newspaper or a visit to downtown 
Seoul is enough to see the high level of political awareness and engagement in the country. 
Commuters tune into political podcasts. Street protests are part of everyday life. Workers regularly 
strike. Leaders of civic groups pour boundless energy into an array of causes. This engagement 
fits within a history of ordinary people having little choice but to press demands on frustrating 
or unresponsive governments. Mass movements punctuated the march out of authoritarian rule. 
These movements, in turn, have become memorialized as sacred moments for the nation.

A set of norms has formed around gatherings in connection with mass movements in South 
Korea. They are peaceful affairs. Participants often join as families, and so all ages can be seen 
represented. There is often singing and dancing. Volunteers distribute snacks and drinks. The 
atmosphere is positive, communal, and festive. The Candlelight Movement of 2016–2017, 
which responded to wrongdoing by then president Park Geun-hye, involved gatherings with 
these characteristics. Participants contributed in a range of spontaneous ways, from preventing 
violence to cleaning up at the end of the evening.

Election campaigns invite a culture that is entirely foreign to what is seen at rallies. There is 
so little room for creativity that every campaign looks just like the next. Candidates and their 
supporters distribute business cards at metro station entrances (but not in the stations – that is 
illegal). Lorries pass by with pop music blaring and a loudspeaker repeating the name of the 
candidate. Campaign staff wear baseball caps and jackets in the color of the party they represent. 
Staff working for the major political parties repeat the name of the party and candidate, but have 
nothing to say about a political program. These staff are given a nominal compensation per day 
and are usually connected personally to the candidate. They are not committed activists. Above 
all, campaigns are devoid of the passion that can be found in more organic modes of political 
mobilization.

The electoral system cannot predict these outcomes. Most seats in the National Assembly are 
allocated to winners of district races that follow first-past-the-post rules. On paper, then, parties 
have incentives to nominate candidates who have strong support bases in their districts. Given 
the high level of political and civic activism in South Korea, there is a deep pool of leaders with 
strong local reputations and networks. One would expect these individuals to be the preferred 
candidates of parties. Alternatively, running as independents, local notables might challenge party 
representatives. In reality, however, these local organizers have skills and resources that fit poorly 
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with what is permitted. Civic activists excel at holding rallies, making speeches, and mobilizing 
supporters to pound pavements. Such activities get the word out about the candidate. Yet, these 
activities are either banned or severely restricted under the election law. The limited numbers of 
rallies and speeches give candidates few opportunities to reach voters. Since the size of the team 
helping a given candidate is also fixed, they cannot demonstrate a show of force on the streets. 
And they certainly cannot have committed supporters knocking on doors to speak directly with 
citizens about the issues.

It is election law, and not the broader political culture or the electoral system, that molds 
the formulaic style of electoral mobilization. A mode of political engagement all of its own has 
grown up around heavily restricted elections. With candidate-voter contact discouraged in the 
name of fighting corruption, election campaigns struggle to tap into the meanings that make 
Koreans passionate about public issues in other contexts.

Election Law before Democracy

The discouragement of contact between voters and candidates was not introduced to South 
Korea with the democratic transition. This approach to regulation was equally prominent in the 
authoritarian era. What changed was the justification for the approach. While today battling cor-
ruption is the main given reason, before democratization such restrictions were announced more 
frequently in terms of preventing popular movements. In particular, the concern was that politi-
cians with mass bases would succeed with more open electoral arrangements (Mobrand, 2019b, 
Ch. 1). This possibility, in the context of the Cold War and a divided peninsula, could be linked 
to threat to the public security. Politics had to be kept cool in order to keep communists out.

A key moment in the development of South Korea’s election law was the so-called “nego-
tiated election law” of 1958 (Sŏ, 2013). This legislation represented an inter-party bargain to 
introduce legal measures to keep out a popular third party. The background to the legislation 
lies in the perceived threat of a left-leaning Progressive Party and its leader, Cho Pong-am. In 
the 1956 presidential election, the Democratic Party – the main opposition party – saw its can-
didate pass away suddenly weeks before polling. Instead of fielding another candidate, the party 
announced support for Cho as a candidate under the Progressive Party. While Cho hardly came 
close to defeating president Syngman Rhee, he still earned 30% of the vote. That performance 
made opposition lawmakers, as well as those within Rhee’s own Liberal Party, concerned that 
Cho could challenge them further.

The Liberals and the Democrats attempted to find a solution that would be mutually ben-
eficial. The Democrats feared their position as the main opposition party would be threatened. 
The fear was not the Progressive Party itself but any force that was able to use elections to mobi-
lize popular support. In any case, Cho was charged under the National Security Law and later 
executed for treason. The Progressive Party was forcibly disbanded. Still, his example unnerved 
the political establishment. Looking for restrictions, legislators turned to election laws from 
militarist-era Japan (Sŏ, 2013; Song, 2005). In the 1934 election law, they found heavy restric-
tions on campaigning and found these attractive. Many of the clauses today that limit contact 
between voters and politicians can be traced to the 1958 election law. Strict rules on campaign-
ing were imposed through the law. It introduced brief campaign periods, banned door-to-door 
campaigning, limited campaign speeches, and regulated campaign material.

The new election law was followed immediately by a National Assembly election. The law 
succeeded in all but eliminating third parties (Sŏ, 2013). Five years later, another major piece 
of legislation was introduced with the similar aims of exclusion. By then, politics had changed 
a great deal. The Rhee regime collapsed in 1960 in the wake of electoral fraud; a coup the fol-
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lowing year put military figures into power. In 1963, as the junta prepared to make way for the 
return of civilian rule, the regime introduced the Political Parties Act. This law was among the 
first in the world on political parties specifically. The idea had come from West Germany, but 
that country did not adopt a party law until 1967. The Political Parties Act was, of course, aimed 
at smoothing the transition to civilian rule and helping Park Chung Hee win power as president.

The approach was to demobilize possibly threatening forces. The act stipulated what parties 
could and could not do, as well as how they must organize. Through the setting of registration 
requirements, the Political Parties Act provided a blueprint for party organization. Parties were 
required to have legislative districts as the basic unit with the headquarters in Seoul. A party 
had to have a presence across the county – in the first version of the Political Parties Act, parties 
needed to have offices in five provinces and in 30% of all legislative districts. A party could not, 
therefore, be established only in one part of the country (Mosler, 2014). With this rigid formula 
for what a party could be, the regime worked to keep popular movements at bay.

Exclusion was a technique of control in South Korea before democratization, and law was 
frequently a tool for that purpose. Election law is deeply tied to exclusion; those deep ties are 
both long-lasting and wrapped up in an elite agreement on using election law to exclude. 
Accustomed to the rules, politicians clung to them even as the democratic transition unfolded 
(Mobrand, 2015). The architecture of election law remained intact through the democratic 
transition. In some areas, election laws became even more restrictive on political activities.

Controversial Articles

Specific articles of election law have prompted criticisms that illustrate the approach to 
regulating elections. Two articles that legal scholars have criticized are articles 90 and 93 of the 
1994 Integrated Election Law. Article 90 reads as follows:

Between 180 days before election day and election day, in seeking to influence the 
election in ways other than those stipulated in this law, nobody can install, display, post, 
or distribute garlands, balloons, signs, banners, ad balloons, gadgets, propaganda towers, 
other advertising products or fixtures, nor can they wear or distribute stickers or other 
indicators, nor can they produce or sell dolls, mascots, and other icons that stand for 
candidates (including those who pledge to become candidates).

(Election Law of South Korea, 1994, Article 90)1

The detailed list of prohibited items is, perhaps, most striking in this passage. Two other parts are 
equally significant. First, the concept of “influence” raises questions of meaning. When might 
something be a source of influence? This concept has been criticized. One scholar, for example, 
notes that the “concept of behaviour that influences elections is unclear and vague” (Yu, 2012, 
116). These qualities could discourage participation.

Another important part of Article 90 is the introduction of a time period of 180 days before 
an election. Election law imposes a division in time between ordinary time and the six months 
prior to an election. Ordinary freedoms for speech apply only outside these six months. During 
the half year before an election, though, a wide range of restrictions on speech come into force. 
Aspiring candidates and their supporters must refrain making statements, no matter how true, 
lest they influence the election. Even publicizing one’s legislative record in this period could be 
illegal, even as such information would seem to be useful to voters. Violations of Articles 90 and 
93 have prompted punishments, including both fines and jail time. A party member who took 
to the party website to criticize a corruption scandal in the party was charged with violating 
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the equality of opportunity to campaign. He was found guilty of inappropriate influence under 
Article 93. When the case came to the Constitutional Court, it found nothing unconstitutional 
in the articles (Yun, 2010, 580–2).

As these examples suggest, the election law places overwhelming emphasis on limiting 
political communication. Speech itself becomes a potential threat to proper procedure. Such 
rules are certainly surprising to find in a liberal democracy. Election law is largely silent on other 
values that might be associated with electoral democracy: Participation, competition, diversity, 
pluralism, and so on. An examination of another area of election law, gender imbalance in 
politics, illustrates that law can be used to expand representation – within certain bounds.

The Gender Quota

An increase in women in the legislature is tied directly to changes in election law. Activists for 
women’s representation had hoped that democratization would expand opportunities in politics 
for women. It did not. Very few women made it into the National Assembly in the 1990s. Local 
elected offices had an even smaller proportion of women. Campaigns by activists included 
requests to parties to introduce quotas on women as candidates in elections (Park, 1999). In the 
early 2000s, versions of proposed quotas were accepted and put into law. With parties required 
to nominate more women, the proportion of women in the National Assembly grew steadily. 
Furthermore, the quota had amplifying effects. A portion of women who at first benefited from 
the quota built reputations that allowed them to successfully contest elections without support 
from the quota (Mobrand, 2019a). Women elected as officials have now gone on to serve as 
ministers. Election law can be credited with this shift.

Even the example of the gender quota, though, points to the limiting nature of election law in 
South Korean politics. Research on gender quotas worldwide finds that inter-party competition 
is a primary mechanism driving the widespread adoption of a gender quota (Dahlerup, 2007). 
The process usually begins with a progressive party introducing an internal target or quota 
for women candidates. As this approach proves popular or successful, other parties follow suit. 
This contagion leads either to a norm or law that support should be in place to encourage the 
nomination of women as candidates. In South Korea, too, progressive parties were quicker to 
endorse the nomination of more women as candidates. Yet, before any major party declared 
a gender quota within the party, legislators across parties consulted each other to work out 
an acceptable form of the gender quota (Mobrand, 2019a). They then proposed the quota as 
legislation, which took form between 2000 and 2004.

The version that they proposed and that became law has, as its most important component, 
a “zipper” system for nomination by gender: For party lists in the National Assembly, parties are 
required to alternate men and women as candidates. Soon after, the norm in the largest parties 
became to place a woman at number one and then every second place on the party list. This 
ensured that half the women elected on the party list won places in the National Assembly. The 
trouble is that, in the period since the quota’s introduction, only one-sixth to one-fifth of the 
seats are allocated by party list. There is no stipulation that parties must nominate more women 
in district races, which account for the vast majority of seats in the national assembly (Yoon & 
Shin, 2015). Neither was there a requirement in local politics. While the law provides marginal 
incentives to parties for supporting women’s political careers, these have failed to encourage 
parties to nominate more women in districts.

The quota as it stands, then, does little to reorganize parties around women. It instead 
encourages the parachuting of a nationally prominent women onto party lists. Both in terms 
of the numbers of women in the National Assembly, as well the modes of political recruitment 
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and contestation, women as politicians benefit relatively little from this arrangement. Instead of 
gaining greater opportunities, women are simply granted seats in almost reservation-like fashion.

What parties did was circumvent the logic of contagion through inter-party competition. 
Instead of allowing competition across parties to increase the commitment to a quota with higher 
expectations, legislators stepped in to prevent competition from ramping up the commitment. 
They then agreed on a solution that brought a limited number of women into high politics. 
While this result led to more women entering politics, it is still not optimal. This experience 
followed the pattern seen in other aspects of regulation of politics in South Korea (Mobrand, 
2019a). Parties collaborated to prevent competition from taking away some of their power. The 
point here is not that the gender quota is irrelevant, but rather that the opportunity to press for 
increased opportunities for women was partially subverted by the exclusionary politics of deep 
election law.

The Central Election Management Commission

A major force behind election law is the Central Election Management Commission (CEMC). 
The body has wide-ranging responsibilities. One of its primary tasks is, of course, to carry out 
the administration of elections, which is done through this centralized authority. The agency 
is also involved in proposing legislation. Its staff advise legislators on election law and make 
recommendations. The CEMC claims credit for the 1994 Integrated Election Law. The agency 
runs visible campaigns around election time to encourage people to follow the rules. Celebrities 
are hired to serve as ambassadors for the CEMC and help with this work. CEMC campaigns 
have high visibility around the country, as well as online.

Monitoring is also handled by the CEMC. The organization oversees all aspects of campaign-
ing. For example, it assists in the arrangement of campaign banners and posters. In any given 
election, these mostly appear suddenly overnight when the campaign period begins. Where 
posters have not been approved by the CEMC, its staff are quick to remove them. Before elec-
tions, the CEMC mobilizes extra personnel to watch for illegal activity. Special attention is paid 
to settings where illegal campaigning is feared to occur, such as churches. While candidates are 
not permitted to campaign in religious or other community-based contexts, the CEMC enters 
churches in order to spread the message of clean elections. In the 1990s, military styles informed 
CEMC surveillance operations: Police and bureaucrats would be deployed briefly with the 
organization and put into squads for “crackdowns” and intensified monitoring for illegal behav-
ior (Chungang Sŏn’gŏ Kwalli Wiwŏnhoe, 2009, 583–5).

The CEMC also has the power to issue punishments in certain cases. Where voters have 
received money or goods from a candidate, the CEMC is authorized to charge a fine 50 times 
greater than the amount in question. In other cases, the CEMC refers suspects to the police 
and prosecution. That election laws are taken seriously is due, in no small part, to the clout of 
the CEMC.

Areas of monitoring by the CEMC have grown over time. As laws were introduced to regulate 
balloting within parties, the CEMC was empowered to both manage and investigate intra-party 
votes. While parties had previously taken charge of these activities, they now permitted the 
CEMC to exercise authority.

The CEMC has been involved in the most controversial decisions on election law cases. In 
2004, a month before a National Assembly election, President Roh Moo Hyun made a speech 
in which he mentioned his support for one political party. Critics accused him of violating 
the election law for interfering in an election. The National Assembly impeached him. The 
CEMC’s nine commissioners held a meeting to determine whether Roh had broken the law. 
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Proceedings of the meetings are secret, so the public in unable to scrutinize the decision-making 
process. The commissioners determined that Roh had engaged in early election campaigning 
and had, therefore, indeed broken the election law. This decision was extremely unpopular. 
Ordinary Koreans took to the streets, upset that an elected president had been removed. When 
the National Assembly election came, voters punished the parties that had impeached Roh 
(Mobrand, 2019b, Ch. 4).

In 2013, the CEMC helped launch the Association of World Electoral Bodies (A-WEB). The 
organization has states as members. The presidency rotates, but a large proportion of the funding 
comes from South Korea. CEMC officials, seconded, staff the organization’s secretariat. Their 
offices are located in a gleaming tower in Songdo, a new city developed on reclaimed land. 
A-WEB concerns itself largely with technical advice around electoral management (Association 
of World Election Bodies, 2021). It sells voting machines in Africa and central Asia. The ethic 
and discipline of the CEMC, core components of South Korea’s deep election law, find an 
international platform in A-WEB.

Conclusion

A-WEB showcases the orderliness of South Korea’s elections to new democracies and other 
places that struggle to keep elections civil. To people in many societies, the strict rules and strong 
enforcement can make the country’s election law attractive. Where elections invite violence 
or politicians give gifts or money to voters, the example of South Korea’s calm elections can 
be powerful. While there might be lessons to be drawn and shared, it is important not to form 
these too quickly. South Korea did not simply write laws and then build enforcement capacity. 
The effectiveness of election law relates rather to a discipline first instilled under profoundly 
illiberal regimes. That is what has been meant here by thinking of South Korea as having deep 
election law.

A lesson here is that discipline linked to exclusionary election laws can be a covert conduit 
for illiberal practices to seep into a democracy. That is what is at risk with deep election law. 
Rule of law and the need to fight corruption can mask practices that undermine democratic 
principles, even as they seem to express them. The shift to multiparty elections is no guarantee 
that forms of domination practiced under authoritarian rule through election law will disappear. 
For these forms can be appropriated and redeployed. Indeed, under conditions of deep election 
law, exclusionary practices can linger while taking on a neutral, legalistic guise. As the examples 
of the gender quota and regulation of political parties demonstrate, deep election law can have 
far-reaching consequences long after a democratic transition has occurred. The phenomenon 
of deep election law should give observers pause when examining democratic transition. It is 
important to examine the position of election law in political struggle, not simply in formal or 
technical terms.

Today, South Korea struggles with a problem that has mostly been overlooked in research on 
new democracies. If a system of election law grows roots under authoritarian rule, then people 
must fight against it later. This fight is a difficult one, in part because the problems can be dif-
ficult to describe. In South Korea’s experience, the language of corruption emerged to offer 
powerful justification for continuing exclusionary election laws. Finding symbolic resources to 
use in a battle against that language is not easy.

A small number of people in South Korea have advocated thorough election law reform. 
These include a greater number of legal scholars than political scientists. One lawyer criticizes 
the Constitutional Court for supporting strict election campaign laws (Hong, 2013). The 
problem, he notes, is that strict campaign laws make the National Assembly weaker and the 
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Constitutional Court stronger. Values of freedom and participation lose out to concerns over 
fairness and corruption prevention. Sustained criticism of the deep election law might spur 
public discussions about how election law can be re-thought to better serve and represent South 
Koreans in a democratic context.

Note

1 Election of Public Officials and Election Violations Prevention Act, Article 90, enacted March 16, 1994. Some 
parenthetical remarks have been omitted.
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