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Design in Legal Education

This visually rich, experience-led collection explores what design can do for
legal education. In recent decades design has increasingly come to be under-
stood as a resource to improve other fields of public, private and civil society
practice; and legal design—that is, the application of design-based methods to
legal practice—is increasingly embedded in lawyering across the world. This
collection brings together experts from multiple disciplines, professions and
jurisdictions to reflect upon how designerly mindsets, processes and strategies
can enhance teaching and learning across higher education, public legal
information and legal practice; and will be of interest and use to those
teaching and learning in any and all of those fields.

Emily Allbon is an Associate Professor at the City Law School (City, Uni-
versity of London). She is known for her work in developing the award-
winning Lawbore resource—a website to support and engage those studying
law, as well as for her activities in the field of legal design. She was proud
to launch TL;DR—the less textual legal gallery in late 2019—which
showcases ways of making law more accessible to all. She has worked with
charities, law firms and independent organisations too; helping them find
better solutions for communicating the law to their clients.

Her work has been recognised via awards both from her previous pro-
fession (librarianship and information science) and the academic law
community; she was awarded the Routledge/ALT Teaching Law with
Technology Prize 2013. In 2013 the Higher Education Academy named
her one of 55 National Teaching Fellows—the UK’s most prestigious
awards for excellence in higher education teaching and support for learn-
ing. She is also a Senior Fellow of the HEA. Her interests lie in legal
education, legal research and legal information literacy, student engage-
ment, legal design and visualisation and the use of technology in teaching
and learning.



Amanda Perry-Kessaris SFHEA is Professor of Law at Kent Law School
where she convenes a unique design-driven postgraduate research methods
course, Research Methods in Law. She is author of Doing Sociolegal Research
in Design Mode funded by the Leverhulme Trust and the Socio-Legal Studies
Association and published by Routledge in 2021. She has worked with a wide
range of collaborators to use designerly ways to enhance legal thinking and
practice in academic and beyond, and is currently working on a project entitled
Approaching the Economic Lives of Law in Design Mode to be published in
monograph form by Routledge. She blogs at https://amandaperrykessaris.org/
approaching-law/ and tweets @amandaperrykessaris

For additional multimedia content, including a visual conversation between
the editors, downloadable artefacts, background interviews and author bio-
graphies see DesigninLegalEducation.net
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1 What can design do for legal education?

Emily Allbon' and Amanda Perry-Kessaris®

This collection explores what design can do for legal education. It defines
design broadly to include a wide range of practices that are devoted to the
planning and making by humans of tangibles and intangibles including, for
example, product design, graphic design, system design and interaction
design; and it addresses a wide range of legal education contexts including
higher education, public legal information and legal practice.

In this chapter we introduce some key characteristics of design, and suggest
how they might support core objectives in legal education. In the process we
demonstrate that designerly ways can influence any and all levels of legal
pedagogy—from the top—the relatively abstract, overarching ‘approach’,
including conceptual frames and underpinning normative ‘aspirations’; to the
bottom—the relatively concrete, specific and action-oriented ‘tasks’ that lear-
ners and teachers perform independently or together.® And we take care to
attend not only to the potential rewards of drawing on designerly ways, but
also to some of the risks.

What are designerly ways?

In recent decades design has increasingly come to be understood as a resource
to improve other fields of public, private and civil society practice.* Since the
early 2000s our attention has been drawn to what design can do for law by,
for example, Colette Brunschwig, who was the first to highlight the potential
of visual communication in the legal sphere’; Helena Haapio (see Chapter 16)
and Stefania Passera, who were the first to focus on contract visualisation
especially through the process of a design sprint;® Caitlin Moon, who has
opened the door to radical change by introducing legal practitioners to
human-centred design;’ and Margaret Hagan, who has pioneered the use of
design labs to explore how legal services might be made more accessible and
engaging.® Today legal design—that is, the application of design-based meth-
ods to legal practice—is not only a recognised speciality, but also increasingly
embedded across the world in leading law firms and in-house legal departments.”
Which is why we see Rae Morgan—formerly Product Development Lead at
LexisNexis, now principal consultant at design agency Wilson Fletcher—calling

DOI: 10.4324/9780429021411-1
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in Chapter 19 of this volume for future-focused students and their teachers to
pro-actively engage with designerly ways so that they might distinguish them-
selves in their future legal practice.

Opinions differ as to the core characteristics of design, as to which ter-
minologies best capture them and as to how they might contribute to other
fields of practice. We focus on designerly mindsets, processes, strategies.
Designerly mindsets are simultaneously practical—that is, seeking and able to
make things happen; critical—that is, seeking and able to identify what is
wrong and why; and imaginative—that is, seeking and able to conjure what is
not yet/still present. We all need and have these abilities—indeed, as we shall
see, they are central to lawyering. And these abilities can be enhanced by
designerly processes and strategies.'® How?

Designerly strategies emphasise making ideas visible and tangible. Most
forms of design, are explicitly and primarily about producing visible and/or
tangible artefacts for end-users—whether a poster, an app, a pair of shoes or
indeed a visual contract. Furthermore, in part because they tend to be devo-
ted to making visible and tangible things, designers tend to communicate
visibly and tangibly along the way—to themselves and to others. For example,
they make prototypes of their ideas—anything from a carboard table-top
model to a full-scale set complete with props—to help them to see, to think
and to collaborate."’

Designerly processes tend to emphasise experimentation, both in the sense
of generating and following new possibilities; and in the sense of testing
hypotheses. Design is about making, and making is an experimental process
of generating and testing. Designers do this by prompting and facilitating
iterative, divergent and convergent thinking. In so doing they produce a sense
of “structured freedom’ in which we can more effectively work with ideas.'?

In combination these mindsets, processes and strategies can generate
‘enabling ecosystems’ in which our objectives become more possible and
probable.'® In order to consider how design might contribute to legal educa-
tion we must establish what are and ought to be the objectives of legal
education.

What is legal education for?

Answers to this question will, of course, vary. We propose that legal education
is and ought to be aimed at prompting and facilitating people—including
students, publics and clients—to work effectively with law. Furthermore, we
propose that, like designers, those who wish to work effectively with law must
be practical, critical and imaginative. They must be practical, in the sense of
knowing how the law is likely to be interpreted, and how to make things
happen smoothly and predictably. Those who wish to work effectively with
law must also be critical—not only in the sense of identifying multiple sides of
every argument, but also in the sense of keeping an eye on what is wrong with
law. And those who wish to work with law must be imaginative—not only in
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the sense of being able to work conceptually, but also in the sense of being
able to envisage how whatever is wrong with law might be made right.'*

But how do we judge what is wrong or right in the context of legal educa-
tion? Here we can draw on Roger Cotterrell’s call to nurture and promote the
‘well-being of law as a practical idea’ and as a ‘communal’, as opposed to
solely private, ‘resource’. For law to function as a practical, communal
resource it must be inclusive of the perceptions, expectations and experiences of
all those within its actual and potential jurisdiction. Likewise legal educational
spaces.'

An inclusive education ecosystem is one ‘in which pedagogy, curricula
and assessment are designed and delivered to engage students in learning
that is meaningful, relevant and accessible to all’; and it entails not only
‘taking account of’, but proactively ‘valuing’, difference. The call for inclu-
sive approaches to education originated in disabilities studies literature,
which in turn drew on design literature to argue that both retrospective
adaptation and proactive specialisation are expensive and exclusionary.
Better, they argued, to adopt a ‘universal design’ approach which anticipates
diversity, and which builds in the flexibility necessary to value and include it
in all its forms.!® Despite often being used interchangeably, there are dis-
tinctions to be drawn between universal design and inclusive design. As Kat
Holmes notes, the former has primarily focused on the accessibility of phy-
sical space (primarily architecture), and the latter from digital technolo-
gies—for example, ‘captioning for people who are deaf and audio record
books for blind communities’.!” Most importantly, she notes that inclusive
design is committed to the principle of co-design—that is, to the idea that
designers must work with excluded communities rather than creating for them.
Examples of co-design in action can be found across several contributions in
this volume.

So how might designerly ways support the development of legal education
ecosystems that promote practical-critical-imaginative thinking, as well as
being inclusive? The following section begins to answer this question by
highlighting two designerly ‘ways’—visual and material communication stra-
tegies, and experimental processes. It draws on our own experiences, as well as
the experiences reported in the contributions to this volume and by others
working at the intersection of design and law.

Visual and material communication strategies, experimental processes

Text remains empress of the legal world. But by supplementing the textual
with visual and material formats, and by encouraging experimentation, we
can make legal communications more inclusive—that is, more meaningful,
relevant and accessible. The following subsections focus on how designerly
ways can prompt and facilitate us not only to see legal ideas, but also to
actively explore them: to move among them, and in so doing to better
understand, even to change, them.'®
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Seeing

Information design is the sub-field of design most commonly applied to help
us see law. It is devoted to making dense and/or complex information acces-
sible. Information designers aim to transform pieces of data into information,
which the user can then convert into knowledge. Richard Saul Wurman
famously proposed that, while ‘information may be infinite’, there are only
five methods by which to ‘structure’ it so that it can begin to be transformed
into knowledge: category, time, location, alphabet or continuum. The trick is
to choose the method that is most suitable, depending on what knowledge
you wish to convey, to whom and in what context.'” So information designers
draw on insights from disciplines ranging from interface design to cognitive
psychology, information science to journalism and marketing to socio-
linguistics; and they use design processes to ensure that those insights are
applied ‘to all aspects of information, including its content and language’, as
well as its visual form.?® Successful information design ensures that informa-
tion is ‘attractive’ and relevant to ‘the situation in which it appears’; and it
‘reduces fatigue and errors in information processing’, and thereby ‘speeds up
tasks’.?! For example, as Sarah Stein Lubrano explains in Chapter 5, strate-
gies such as visual mapping can, among other things, activate affective con-
text and help to manage cognitive load.

Two examples designed by Emily Allbon illustrate the point. First, Law-
bore is an award-winning community site that is designed to offer law stu-
dents an engaging pathway to free online legal resources. It integrates, and
thereby leavens, text with images chosen carefully to intrigue, to deepen
communication and to make users smile. It is the product of nearly two dec-
ades of experimentation, having been continuously redesigned in response to
the changing needs and experiences of users, including the addition of new
sub-sites every few years such as Future Lawyer and Learnmore.”? Second,
TL;DR?* (social media shorthand for ‘too long, didn’t read’), goes further by
prompting and facilitating law students and academics without design exper-
tise to experiment with designing legal information and share the results via
the site. Perhaps most significantly, the site carves out a space in which stu-
dents and academics can engage with each other through a wide range of
designed materials including visual explainers, whiteboard animations, gra-
phic novels, factsheets, animations, interactive games, videos. Each source
includes a description of how and why it was created, which helps to give
confidence to others to take up the baton and discover how they might give it
a try.

Additional examples are to be found in the contributions to this volume.
Clare Williams argues that devices such as personas and graphics can help us
to, among other things, make complex ideas accessible by telling compelling
stories, and ‘empirically grounding the conceptual’ (Chapter 3). Turning to
the sphere of public legal education, Hallie Jay Pope, founder of Graphic
Advocacy (Chapter 13) and artist Isobel Williams (Chapter 12) illustrate how



What can design do for legal education? 5

their creative work can hit home where words cannot. Pope introduces an
important note of caution by emphasising the associated responsibility, in
particular the need to depict ‘real stories told by the people who experienced
them’. In Chapter 18, we report on our interviews with four experts on design
in legal publishing: Robin Chesterman, Global Head of Product and Mat-
thew Terrell, Head of Marketing, both at vLexJustis; and Karen Waldron,
Director of Product and Matt Wardle, UX Director both at LexisNexis. They
speak with palpable passion about how design can radically enhance the
density of legal communications, whilst at the same time enhancing their
accessibility: “You can genuinely be transformative’, especially when these
techniques are deployed as part of a wider design-driven process.

Exploring

Formal education tends to promote ‘technical rationality, analysis and logic
over other kinds of knowing’. But Allison James and Stephen Brookfield
argue that we ought to make more ‘space’ for—to develop and value—our
‘personal antennae’, ‘intuition’ and ‘gut feelings’. In particular, we need to
make space for imagination. ‘The capacity to imagine is part of what makes
us human’, and it is essential to any effort to ‘conceive of, and realize’ some-
thing new. In an educational context, imagination is about activating and
enhancing the abilities of students, publics and clients to experiment or ‘play’
with existing ideas and new possibilities. A ‘playful student or teacher ...
embarks on a process in a spirit of optimistic trust.” They are ‘not afraid to
suspend [their] disbelief when faced with the unexpected’, and ‘will travel
willingly and curiously to see what it might reveal’.** A designerly way to
activate and enhance imagination, whilst still keeping ourselves practical and
critical, is to experiment with making ideas visible and tangible.”®

Making ideas visible can give students and teachers the confidence to draw
on intuition to develop a personal sense of a subject. For example, Coltsfoot
Vale is a site created by Allbon which supports the teaching and learning of
Land Law through interactive storytelling (see Figure 1.1).%° Students click on
locations within a fictitious English village to reveal a ‘story’ or ‘scenario’
about the people living in it, and associated commentary and questions help
students get a handle on land law concepts and principles. Coltsfoot Vale
places land law in an accessible context; engaging students in the story and
allowing them to develop empathy—to put themselves into the shoes of
another.?’ It is hoped that other academics and practitioners may also in
future be inspired to experiment by ‘adopting a property’ and developing a
scenario for it.

If we also make ideas tangible, we can maximise inclusion. Sarah Frug has
observed that those engaging in legal design have too often assumed that
visual communication is universally inclusive. One manifestation of this ten-
dency is that ‘[p]Jrominent visual law projects have published images, with
non-descriptive, incomplete, or misleading alternative text.” The result is ‘a
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ABOUT US ARCHIVE WORK WITH US CONTACT Q
A showcase for legal learning and communications focusing on

tl_ alternative visual modalities
d T

THE LESS TEXTUAL 0 v ©
LEGAL GALLERY

~ MODERN DATING b0
~ ONLINE & OFFLINE

X

Booklet

The Leducate Consent

Video

Lecture Strategy . School vs University

Contributions from our friends

B —EE
E-Learning website Leaflet B Video

Carlil & Carbolic Visualising Tenants’ Rights = Cameron's story

Video. Exhibition] Picture book

The Supreme Court: A

Mandatory minimums The Body of Law Guide for Bears

Sticky Tricky Law

Figure 1.1 Screenshot from TL;DR including interactive subsite Coltsfoot Vale. Images
© Emily Allbon.



What can design do for legal education? 7

data-impoverished environment’ in which those with visual impairments, as
well as others who draw indirectly on machine-generated summaries of legal
sources, ‘are effectively barred from access to meaningful content’.”® By
making things not only visible but also tangible, and by encouraging each
other to narrate those visible and tangible representations of our ideas, we can
ensure that we make use all available senses to activate and enhance our
imaginations. For example, in the first session of a module that Perry-Kessaris
teaches on International Economic Law she invites students to use LEGO®
to collaboratively prototype what they expect the module will cover, and what
they feel that it ought to cover; and to record themselves as they narrate their
model. The aim is to prompt and facilitate them to take some individual and
communal ownership of the module from the outset, and reflect back on
those early imaginings at the end of the module. Here the ‘ensuing discus-
sion’—for example, around ‘how different models connect with each other
and how they can be adjusted’ is as important as the ‘building’.*> A further
example is provided in this volume by Ximena Sierra Camargo, who in her
MA Peacebuilding programme in Colombia prompts and facilitates the
building of bridges across a diverse student body, split across ‘divides of dis-
cipline and of lived experience’, by inviting them to communicate through
objects and visual devices (Chapter 4).

We can also use existing artefacts in the visual and material world as new
sources for communicating about law. As Audre Lorde famously observed, [t]
he master’s tools will never dismantle the master’s house. They may allow us
to temporarily beat him at his own game, but they will never enable us to
bring about genuine change’.*® So, for example, the manifesto of Decoloni-
seUKC—a student-led campaign at the University of Kent argued that we
must ‘promote academic risk-taking’, combat the ‘fear’ of using sources
‘beyond the “white canon”.*! And such calls are echoed among specialists in
gender, sexuality and disability. Drawing on the established practice of object-
based learning,>? Perry-Kessaris worked with colleagues Lisa Dickson and
Sophie Vigneron to prompt and facilitate LLM students at Kent Law School
to use museum artefacts as alternative sources.”> The KLS LLM Legal
Treasure Tours were held annually 2014-2016 at the British Museum. Stu-
dents identified a legal object in the collection, presented a commentary in
front of it, and then re-created the object on-site as a clay model.* Reporting
for the group in 2015, student Sophie Bannister said the Tour offered ‘a break
from what [they] see as typical law elements and gave [them] the opportunity
to look at historical objects and artefacts and find law within them, around

them and amongst them’.*

Enabling ecosystems

Especially when used in combination, these designerly ways can generate
practical-critical-imaginative, structured-yet-free, potentially enabling ecosys-
tems. Within such ecosystems the ability of those who work with law to



8 Allbon and Perry-Kessaris

understand and meet the challenges of nurturing and sustaining law as a
practical, communal resource is enhanced.’® Different ecosystems will be
required depending on the timeframe and objectives.

When time is short, and our objectives are relatively precise and discrete,
we can use an ad-hoc fast and furious design ‘sprint’ format. Here ideas are
made visible and tangible in iterative rounds of hands-on, sketching, proto-
typing and testing.>’ Participants are prompted and facilitated to think care-
fully about who their user might be—what are their perceptions, expectations
and experiences? They are supported to be imaginative in their problem-sol-
ving, experiment with different ideas, to prototype solutions and test without
worrying about being ‘wrong’. This is important in a legal context, given that
lawyers tend to find it especially difficult to ‘embrace’ the possibility that
“failure can have a positive connotation’.*® And because sprints emphasise
collaboration, they can help to highlight and challenge entrenched institu-
tional silos, exclusionary homogeneity and hierarchy.

The sprint format can be applied across a wider range of legal education
contexts. For example, Allbon has run sprints with Nepali lawyers in order to
better explore the challenges in communicating reproductive rights to citizens;
and as part of formal legal education.® Contributions in this volume
demonstrate a variety of other applications. In Chapter 6, Michael Doherty
and Tina McKee detail how they used a sprint to redesign the delivery of a
higher education programme, emphasising that service design process and
strategies can be productive no matter what your level of experience. From
Camilla Baasch Andersen (Chapter10) we learn of a module on contracting
innovation which emerged out of the Comic Contracting Project at the Uni-
versity of Western Australia; and from Lisa Toohey, Monique Moore and
Sara Rayment (Chapter 7), we have the first dedicated module in Australia on
legal design thinking, which was introduced at Newcastle Law School. In
Chapter 8, Rossana Ducato and Alain Strouwel talk us through their ‘Eur-
opean IT Law by Design’ module at UCLouvain in Belgium, including pro-
vocative micro level details of activities carried out in class to build skills. In
Chapter 9 we see a cross-disciplinary collaboration between Andy Unger
(Law) and Lucia Otoyo (Computer Science), who have joined forces to teach
‘Law and Technology’ to both law and computer science students at London’s
South Bank University; and discover how this has resulted in important
positive impact beyond academia: namely, a spin-off project to create a
racism reporting tool for a local community group. Turning to a public legal
education context, Grainne McKeever and Lucy Royal-Dawson detail their
ongoing adventures in using human-centred design as part of their Litigants
in Person in Northern Ireland project (Chapter 11); and Emily Allbon and
Rachel Warner explain how, working with civil liberties organisation Liberty,
they adapted a co-design workshop to be delivered online in response to the
pandemic (Chapter 14). Each contribution includes practical insights into
strategies, processes, challenges and findings, giving a clear sense of how and
why to do it.
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When we are working to a longer timeframe, and our objectives are more
diffuse, we can take a slower, more open approach. For example, Perry-Kes-
saris has redesigned Research Methods in Law—a compulsory year-long
module for postgraduate research students at Kent Law School—around a
series of design briefs, each of which invites students to collaboratively
experiment with a different aspect of the research process through their own
project, often in visible and tangible ways.** The aim is to make students
‘good hunters’ by training them in ‘the art of inquiry’, by ‘sharpen[ing] their
powers of observation” and by ‘encourag[ing] them to think through observa-
tion rather than after it’.*' We tend to think of ‘reflection as a cognitive pro-
cess’, but in fact we ‘perceive’ and, therefore, ‘reflect with’ all ‘senses in an
embodied, mobile existence’.*> So it is productive to ground learning in
practical activities: ‘the quality of discussions’ whilst completing such prac-
tical activities tends to be ‘quite unlike anything experienced in an ordinary
seminar’.*® Students on Research Methods in Law have reflected that such
tasks made them more willing to ““give things a go”, rather than obsessively
overthinking’; more ‘aware’ that ‘answer[s] may lie ... anywhere ... not just ...
in textbooks and journal articles’; more ‘free to experiment with different
ideas and a bit more open’; and they see the module as a kind of ‘intention-
setting for the sort of open and collegiate academic life we should hope for in
future’.** Further examples of the creation of longer term ecosystems can be
found among the contributions to this volume. In Chapter 2, Siddharth De
Souza and Lisa Hahn explain how they sought to develop a sense of com-
munity among postgraduate researchers, and make collaboration more possi-
ble and probable, through their creation of a ‘Socio-Legal Lab’ which
emphasises experimentation with different research methods, and sharing
experiences of ‘how it feels to use them’. Likewise, Erika Pagano, Head of
Legal Innovation and Design at Simmons Wavelength, offers valuable insights
into how design can break down silos and hierarchies in law firms, as well as
how to make it happen (Chapter 17).

Conclusion

Across the world, law firms and in-house legal departments alike are increas-
ingly investing in legal design expertise.*> And in the UK, there are signs that
regulators of the legal professions are considering, or are being encouraged to
consider, more human-centred approaches that align closely with the aims
and strengths of designerly mindsets, strategies and processes. For example,
the Legal Services Board, which is the statutory body responsible for reg-
ulating the regulators of the legal profession including the Law Society and
the Bar Council, proposed in its State of Legal Services Report 2020 the
development of ‘simple legal products’ to promote accessibility in legal com-
munications. It also argued that regulatory bodies must ‘put the interests of
the public and consumers at the heart of everything they do’. And it noted
that this requires not only directly encouraging or forcing the professions to
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Figure 1.2 Judith Onwubiko presenting (top left), and recreating in clay (top right), a
collection of manillas (metal shaped in the form of a bracelet, commonly
used as currency in C15th-C20th West Africa, including as part the
Transatlantic slave trade) at the British Museum; and postgraduate
research students making models of their projects at Kent Law School
(bottom). Images © Amanda Perry-Kessaris.

improve services, but also ensuring that consumers have ‘the information and
tools they need’ to choose the legal services and providers that best suit their
needs, thereby promoting ‘competition’ so that current and potential provi-
ders are pushed to ‘redesign legal services that respond to [those] needs’.*
These objectives were echoed in the 10 year strategy for ‘reshaping legal services’,
launched by the LSB in 2021, which includes ‘fairer outcomes, stronger con-
fidence and better services’ as key themes.*’ Steve Brooker, Head of Policy
Development and Research at the LSB, is convinced that design can directly

enhance our ability to meet those objectives, and thereby ‘have a transformational
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impact on improving access to justice’. Specifically, he argues that designerly ways
can help by ‘increasing public understanding of the citizen’s legal rights and
duties, making it easier for people to navigate the market and building trust in
technologies’. And he is passionate about the relevance and value of inclusive
design principles to regulators, drawing directly, for example, on the work of
entrepreneurial, design-driven organisations such as Fair By Design.*® Mean-
while, also in 2020, the Bar Council co-hosted a legal design sprint run by Allbon
for university students in celebration of Justice Week. Joanne Kane, a barrister
who acted as judge, considered the legacy of the event, stating it ‘must be a shared
determination between legal practitioners and designers to make online legal
resources accessible to all, for the benefit of society as a whole’.*

All of this suggests that law students ought to be introduced to and, ideally,
trained in designerly mindsets, strategies and processes before they enter the
professions. However, that introduction must be critical, for like law, design is
not inherently ‘good’. Designers are as prone as any other professional to
being exclusive; and they sometimes ignore, misread or fail to anticipate
users—especially users who are not like them.>® So the design-based inter-
ventions proposed above are not a panacea—not least because they will be
experienced differently by different users. If they are to enhance the experience
of those who work with law now and in the future, they must be part of a
proactively inclusive ecosystem. And educators have a foundational, dynamic
and reflective role to play in developing such ecosystems. For instance, as
Emily MacLoud explains in Chapter 15, understanding our own ethical lens in
relation to accessibility and engagement is pivotal to the successful deployment
of designerly ways in legal education.

We hope that this volume prompts and facilitates you to reflect on how
you already do, and how you might in future, use designerly ways in legal
education; and to place those efforts in a wider legal, design and educational
context.
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2 Socio-legal methods labs as
pedagogical spaces
Experimentation, knowledge building,
community development

Siddharth Peter de Souza' and Lisa Hahn’

Introduction

Many of the exciting questions that drive early career scholars for their first
research project are difficult to answer with just one disciplinary approach.
The realities of law are not revealed simply by interpreting a legal norm or
analysing a legal text; reversely, understanding the societal relevance of law—
as a system of norms, a regulating force or an economic factor—benefits from an
understanding of law’s internal logic, the process of law-making and of legal
application. With this need to think of law from different standpoints, there is a
great interest among doctoral students in both law and social sciences to expand
the toolbox of methods they have learned during their mostly mono-disciplinary
university education. Despite students’ thirst for methods, learning spaces for
interdisciplinary legal research are rare and often ad hoc. And when students
auto-didactically try to improve their methodological skill set, they quickly rea-
lise that interdisciplinary work means more than reading method books about,
for example, the art of interviewing or methods of legal interpretation. Field
research skills are learned in the field and legal methods are understood when
law is applied to real cases.>

The Socio-Legal Lab aims to create just such an open learning space,
where methodological skills are acquired and applied collaboratively.* It
began as a student initiative to create a platform of exchange about methods
of interdisciplinary legal research and as an opportunity for graduate students
working on socio-legal studies in Germany to connect and collaborate. This
sparked the idea of a sustainable project that facilitated a critical, reflective
but yet practical use of socio-legal methods in the development of research
projects. It involved exploring assumptions that exist in terms of how (legal)
knowledge is constructed, questioning the politics of why methods are used
and circulated,” and then finding ways to build allies and communities in
order to develop agendas for action.®

In this chapter, we explore how socio-legal methods can be brought alive
and enhanced through the deployment of a lab as a space for interactive
learning. We discuss how it is possible to build a more experiential way of
learning socio-legal methods with a mixture of literature, visualisations and
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games to make socio-legal methods more approachable as well as closely
connected to law in action. The first section of the chapter introduces the idea
of learning through a lab and how this format seeks to enable students to
practice and work through strands of socio-legal theory, methods and science
communication in an application-oriented, participatory and didactically
creative way. In the second section, we explore some of the design aspects of a
lab and the challenges that can emerge in its implementation. The chapter
responds to the needs of emerging researchers, who face multiple challenges
when designing and actually conducting an empirical research project at the
intersection of law and other disciplines.

Learning through a lab

Our intervention of learning socio-legal methods through a lab connects to
two larger trends in education and practice: the laboratory turn and the
design turn in law. The laboratory turn in education describes didactical
ambitions to introduce clinics or labs as experiential learning spaces.’
Through creating an atmosphere where problems can be ‘labbed’, the idea is
to encourage a more learning by doing mindset which is hands on and con-
nected with real life problems.® The design turn as a second trend seeks to
develop new mediums for law beyond text through design. Legal design has
become a buzzword that is associated with the hope of making law more
accessible and ‘more human’.” According to Hagan, legal design focusses
both on the front- and back-end of the legal system.!” On the front-end, it
aims to make legal processes easier to navigate for its users with better design; on
the back-end, legal design means building more intuitive procedures and laws.
Perry-Kessaris argues that work at the intersection of law and design entails ‘the
deployment of designerly ways to address lawyerly concerns’.!! Legal design
builds on the assumption that such designerly ways—experimentation, com-
munication, visualisations—have the potential to improve lawyerly commu-
nication and create ‘new structured-yet-free spaces in which lawyers can be at
once practical, critical, and imaginative’.'?

These objectives very much echo what we aim for didactically when we
suggest learning through a lab: making socio-legal studies more accessible and
participatory, encouraging critical thinking about law and society. Accordingly,
when developing curriculums and workshops, we started from a user-perspective
with an analysis of the audience’s needs: Why do students struggle to engage in
socio-legal studies, despite their seemingly great interest? How can we actually
tackle their anxieties? And in doing so, which mediums can we use to make it
work for different cognitive types and to build supportive communities?

Labs as a remedy for methodological anxieties

Our search for a format through which we could discuss research methods was
prompted primarily by a realisation that deciding on one’s methodological
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approach was a source of anxiety and confusion for many of our fellow grad-
uate students. Conversations revealed that many felt that, although there was
very good material available on how to build a research project or understand
the framework of a method, there was a general hesitancy about how to apply
and use the method in practice. The reasons for this hesitancy varied with dis-
ciplinary background: Lawyers expressed a great uncertainty and discomfort
when engaging with any method beyond doctrinal legal research; while social
scientists—all well trained in non-doctrinal research—described emotional
barriers when engaging with law, a magical black-box to all those without legal
training. These reports pointed us to a clear student need: a space in which
they can learn not only about different methods, but also about how it feels to
use them, including the serendipity and uncertainty of a research process.'®
These needs echo the demands identified by Lewthwaite and Nind in their
survey of experts across the social sciences for more experiential forms of
learning with an offer that brings people together to share, reflect and study in
a collaborative and open environment.

We decided to develop the ‘Socio-Legal Lab’ as a pedagogical space in
which to incubate new ideas, as well as to find and generate a community, in
which problems can be demystified through hands on practice, and which
would become an integral aspect of a research process.'> We began by orga-
nizing workshops to find out about the methods that participants use,
reflecting on the suitability of these methods to their projects and examining
the research protocols that they require. In doing so, we sought to give parti-
cipants a space to test hypotheses as well as offer them opportunities to be
able to also fail in a safe community. This would also allow for experimenta-
tion through using different theories and practices where participants could
receive feedback on the project and build conversations and collaborations
with others.'® In this sense, the lab goes beyond just being a physical or vir-
tual space to also being project and programme with a purpose and desired
impact.!” It uses designerly ways to make socio-legal methods both “visible
and tangible’ and to create community.'®

In sum, we suggest that the lab approach has the potential to address
anxieties about socio-legal methods because it aims to create an atmosphere
and mindset in which students move back and forth between law in books
and law in action, deal with different dichotomies in socio-legal research from
micro to macro problems, descriptive to analytical questions and critical to
applied1 9research and in the process experience the messy realities of law in
action.

Three steps of experiential learning: Information-gathering, framing, testing

Through the Socio-Legal Lab, we endeavoured to provide graduate students
with a toolkit and a set of practical strategies for interdisciplinary legal
research. In terms of content, this requires a comprehensive overview of cur-
rent theoretical and methodological debates and options. Our socio-legal
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Figure 2.1 A brainstorm outcome on dichotomies in research.

methods workshops thus covered the role that interdisciplinarity plays in the
study of law and society, interrogating the positionality of the researcher®
and evaluating the assumptions that determine how knowledge is produced.
We introduced qualitative and quantitative methods through which data can
be collected and analysed and offered ways to enhance the outreach and
impact of research through communication strategies.”!

Our pedagogical aim was to build the Socio-Legal Lab as a space for experi-
mentation, knowledge building and community development. Throughout our
workshops, we used design aids such as visualisations and games. In order to
work through each of the thematic blocks, we employed a three-step approach:
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information-gathering, framing and testing. These steps have proven helpful in
order to structure a session and to build an experiential learning environment
when introducing a new topic. Individual researchers can use the three-step
approach likewise when approaching a new theory or method.

The first step is to gather information on a certain topic through reading
seminal texts. This stage is about looking at why the text is important to read,
what the assumptions are and the representations it makes and finally what
the agenda for action is. Secondly, the text can be used as a basis to frame
overarching questions about the state of research and the kinds of issues it
raises. In doing so, mind maps are a particular suitable tool to visually orga-
nize the information gathered according to particular networks and relation-
ships. We employed mind maps for instance to document framing questions
for the Lab such as exploring the interrelations between law and society, and
how these questions animate the work of the participants.

After developing a series of framing questions, the third step is to test the
conclusions of the method through a series of activities. In this last stage of
application and testing, games are particularly useful. Generally, games are a
popular educational tool: Mock trials are used in law schools to prepare stu-
dents for legal practice; and digital simulations are supposed to enable lay
people to better understand the law and navigate its institutions, e.g. represent
themselves in court.?? In the socio-legal methods labs, we have transferred this

Figure 2.2 A mind map of discussions from the Socio-Legal Lab 2019 in Géttingen.
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idea to simulating the research process. Here, gamification can serve as a
medium to solve problems through creating artificial scenarios, providing
obstacles and constraints, and asking participants to work with speculative
situations.”® For instance, when studying courtroom ethnography, after read-
ing about how researchers approach the documentation and analysis of
courtroom arguments, we simulated a courtroom setting by providing parti-
cipants with recordings of a real trial. Despite participants being given similar
readings and framing questions, we found they approached the ethnography
of the courtroom differently depending on whether they were trained in law or
social science. While the lawyers concentrated on the procedural aspects of
the case, the sociologists focussed on the material aspects of the room, and
the atmosphere under which the hearing took place. Each group was sur-
prised at what the other group found, particularly as both thought their
findings were the most obvious. The benefit of these two different approaches
in the same room allowed participants to examine what kind of information
was otherwise overlooked or ignored by them in their analysis. This offered
the group an opportunity to benefit from how researchers apply similar
methods differently in practice.

One further example for testing through gamification was a session on
research ethics in which we used the Dilemma Game developed by the Eras-
mus University Rotterdam to play out practical challenges to integrity and
professionalism in scientific research.>* The feedback on this exercise was that
it helped participants to relate the dilemmas offered in the cases to examples
from their own lives; for instance, in matters related to impacts of research in
the field, challenges with co-workers or supervisors or protocols on data
sharing. The game provided an opportunity to live through potential conflicts
and demonstrated how plausible ethical rules and principles are much more
complex in the reality of research.

Addressing challenges

Despite all its potential, translating the lab idea into educational practice is
challenging. In this section we reflect on some of the difficulties in developing
a lab approach to socio-legal methods, as well as ways to address these
obstacles.

Re-imagining education

The lab format questions much of what traditional university education looks
like: it aims to replace mono-disciplinary, hierarchical, text-based inputs with
participatory, anti-hierarchical and visual learning by doing. Thus, one chal-
lenge lies in institutional receptiveness and the expectations of students who
are used to the traditional teaching model. Some might judge reflexive ele-
ments as academic self-help and consider games as inadequate for university
education in terms of rigor or depth. However, it is precisely those moments
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of irritation which learning through a lab seeks to provoke. Moments of irri-
tation are also part of any research process, just in a different way. For
example, there can be instances where the turnout of your first survey is too
small, an interview partner is not talkative, or a new court ruling contradicts
the argument you develop in your project.

The lab aims to enable participants to quickly respond to such changing
conditions creatively. Using experiential learning devices is less about tri-
vializing science and more about preparing participants for the unpredict-
able reality of conducting research. Jackson has described a similar
experience in his work on law and design with the Northeastern University
School of Law Lab (NuLawLab). He advances that it is about reimagining
‘the law as a creative pursuit by exploring structured methods like empathy
via observation, prototyping, and the embrace of failure, with learning out-
comes that hold the potential to transform how lawyers approach their

role’.?

Merging multiple ways of thinking

Disciplinary socialisation influences the way we understand and apply socio-
legal research methods; it shapes the questions we ask and the aspects of
reality we consider relevant for our research. Legal thinking is conditioned to
rational-analytical problem solving,® whereas other disciplines encourage
ways of thinking in which specifying, measuring and describing problems
extensively has an intrinsic value. Design thinking even breaks with that and
experiments openly by moving from goals to solutions through iteration.?’
Merging these unique ways of thinking is challenging.

When design thinking and techniques are used to create an alternative
learning space like a lab, it is unsurprising that experimentation is what stu-
dents struggle with most. One activity during the Socio-Legal Labs in which
this was particularly evident was the use of LEGO®. Inspired by the work of
Perry-Kessaris,”® we also asked participants to visualise aspects of their
research by building physical models with LEGO®, and to use these models
as tools to articulate concepts, challenges or research questions in a non-tex-
tual manner. These visualisations of research are meant to enable the partici-
pant to make their ideas and concepts more tangible and explore whether in
the process of communicating the law differently they are able to identify any
gaps in their research outcomes.”” However, it always took a while before
participants touched the first LEGO® pieces, and the concluding evaluation
was very mixed: from pure joy and eureka-moments to rejection. Jackson
describes comparable challenges in the NuLawLab: lawyers who are trained
to narrow down things as soon as possible and get it right the first time feel
uncomfortable when confronted with imperfection and being asked to test
prototypes.*® He offers a pragmatic strategy to deal with this in class: play-
fully interrupt the process of thinking, e.g. with a physical exercise such as
jumping jacks.!



24 de Souza and Hahn
Becoming visually literate

When it comes to visuals as a medium of communication, one scepticism
about legal design also applies to the lab: it requires visual literacy—both for
creators and recipients. Communicating socio-legal methods through a lab
does not mean simply reshaping text into a smart-art. It is—like legal design
more generally’>>—about merging different styles of thinking. When it comes
to design thinking, lawyers and social scientists are usually not familiar with
it and tend to ignore principals of good design.*®> Pragmatically, this can be
solved by working together with designers in co-creating and developing
course curriculums and learning materials.

However, the question remains whether all content is suitable for visuali-
sation. While all sorts of processes flow naturally in charts, one can think of
content that is more challenging to be visualised. From a legal point of view,
sceptics might argue that law as a knowledge system only works with texts.
Visuals can hardly be interpreted using the traditional methods of legal
interpretation—do we thus need new dogmatics for visuals in law?** What
problems does the proliferation of visuals more generally pose to legal theory?
35 And how can we develop a ‘new visual legal realism’ that reflects the fact
that legal decision-making processes are increasingly based on a mixture of
fictional and non-fictional sources?*® Furthermore, attempts to visualise can
raise sensitive social and ethical considerations—for example, what is the
impact of videos of police brutality? It is important not to reproduce stereo-
types when using icons to represent human beings, social structures and
interactions. For instance, Andersen provides the example of how in a project
on disability rights, in creating an avatar, one of the mistakes she made was to
first only show disability with a cane but, ultimately, changed this to move
beyond showing just physical disability.®” Similarly in one of their illustrations
they showed a nurse with a nurse’s cap, but reworked this as the industry had
moved away from this image.*®

In addition to these very fundamental theoretical questions, one might ask
from a learning-psychology-perspective: How far do we read pictures differ-
ently than words?* Sceptics might say, there are limits to visualisations as
didactical tools: they alienate coherent texts and, if done poorly, cause mis-
understandings; topics that don’t lend themselves well to visualisation tend to
be ignored; visuals simplify and trivialise complex contents and images,
videos and graphics are only suitable for visual learners.*® The latter can also
be said about texts as medium: the complexity of—above all legal—texts is a
barrier to many people when engaging with law.*' However, sceptics of
visualisation argue that the educational outcome is minimised because stu-
dents do not have to work through the content themselves but are being pre-
sented with a ready-made summary.*

All these doubts are to be taken seriously, but they do not necessarily mean
refraining from visualisations. On the contrary: they call for investing more
effort into creating meaningful visuals. Visuals that show processes and
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connections; that are clear and precise; that make it easier to get started with
a topic without claiming to cover it comprehensively; that do not only sum-
marise content but stimulate further thinking.** One strategy to address con-
cerns about visuals is to incorporate findings from learning psychology. For
example, visuals should be used together with words, as research on cognitive-
oriented legal visualisation research recommends.** Overall, it is likely that
digitalisation will continue to change the way we think and communicate
about law and society. Instead of demonizing this trend, we should aim to
improve visual literacy: by becoming aware of the cognitive and emotional
effects of multimedia, by developing a ‘critical visual intelligence’ and by
creating manuals for using multidisciplinary toolkits.*’

Building trust, empowerment and community through games

Sceptics might argue that using games trivialises sciences and that gaming ele-
ments distract from learning goals.*® In the Socio-Legal Lab, we have experi-
enced quite the opposite: games have a particular value when used in addition to
other mediums as they enable students to apply the learned content.

Trust is another reason why we have used games to build a community
between participants. In the past three years of running the lab, we have
found that a comforting atmosphere is essential for the lab to function. Trust
is a prerequisite for sharing vulnerabilities of research as well as receiving
constructive and collaborative feedback. To create an empowering environ-
ment in a short period of time, we used ice-breaker games where participants
get to know each other by doing something that interrupts the monotony of
serious academic debate. For instance, we played a game called Two Truths
and a Lie which encourages participants to tell others about themselves
through choosing mundane or amusing personal details, one of which must
be a lie. This exercise through its silliness sets the tone of the lab, as an
informal yet secure space to be able to understand and discuss methodologi-
cal matters. We also encouraged participants to experiment with elevator pit-
ches and role-plays as more creative means to convey the purpose and
intentions of research as well as to share more details about themselves and
their work.*” A confidential environment is also important to allow for a joint
reflection of the possible impacts of one’s research. Tools like the Research
Impact Canvas by Fecher and Kobsda can facilitate such an exchange. It is
one way of thinking about one’s audiences, different stakeholders, users and
then finding ways to do meaningful work.*®

The community-building function of games became even more obvious
when the Socio-Legal Lab 2020 had to take place online during the
Covid-19-pandemic. Sessions with games turned out to work best as gamifica-
tion broke the digital fatigue that many participants felt from having to work
and learn remotely. Overall, we discovered that communities did develop in
much the same way online as offline. This was in part due to the ability to change
formats around.
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Conclusion

This chapter has introduced the idea of a lab as an experimental space to
explore socio-legal studies. We have argued that learning through a lab has
the potential to make socio-legal methods more approachable and user-
oriented. In our experiences of running the Socio-Legal Lab, we have found
that different aspects determine its success: Besides an open and safe atmo-
sphere, the interdisciplinary composition of the participants is essential. This
is not only because of the possibilities for diverse conversations but also for
peer-to-peer learning, whether in terms of domain expertise or even practical
strategies to develop new communities of learning. Creating this social aspect
of the lab as a space for interaction is particularly difficult in an online
format, the new normal during the Covid-19-pandemic. Being virtual leaves
less opportunity for spontaneity and makes it more exhausting to share the
same material for both instructors and participants. Despite all challenges
both offline and online, we can echo Jackson’s conclusion for labs as learning

spaces: ‘The good news is that the use of design pedagogies within legal edu-

cation, while not always easy, is fun’.*’
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3 Using personas, vignettes and diagrams
in legal education

Clare Williams'

Introduction

Personas, vignettes and visual technologies of communication offer us ways
of telling memorable and engaging stories about the law, making them a
useful tool in legal education.? In addition to diagrams and other visual
forms, fictional renders of characters in the form of personas, and
their intentions and motivations in the form of vignettes, can complement
text-based materials by illustrating and interrogating core concepts. They
illustrate by empirically grounding the conceptual, offering a tangible
embodiment that brings three principal benefits to both student and tea-
cher: the simplification of complexity, the reduction of text fatigue and the
provision of spaces for knowledge co-production. Used in combination
with visualisations, two further interrogatory benefits can be noted for both
students and teachers. Firstly, these approaches offer short cuts to sites at
which meaning is created and shared, allowing students to engage critically
with the law as a social institution and site of shared expectations.® Sec-
ondly, visual approaches allow us to sidestep some of the limitations of
linguistic framing. This chapter will address each of these through the
experiences of Academic Ann—one of three fictional personas I am devel-
oping in my own research into the relationships between law, economy and
society—as she uses visual methods to teach legal concepts.

The discussion operates at three layers of analysis. Zooming out, the first
suggests a general proposition regarding the use of personas, vignettes and
visualisations as tools for teaching legal theory. This responds to imperatives
of both legal aesthetics and Economic Sociology of Law (ESL) in engaging
students with legal theory as a contextualised yet varied social institution.
Zooming in, the second layer focuses on the fictional persona of ‘Academic
Ann’ in her role as teacher and researcher. Zooming in yet further, the third
layer explores the teaching resources that Ann develops for her students.
These include the creation of the persona and vignette of ‘Policy Polly’ along
with some diagrams introducing ESL. To begin, I start at the second layer of
analysis by introducing Ann.
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Introducing Ann

Academic Ann teaches law at a university, although her own research sits at
the interface between law and economy. She is now reconsidering her metho-
dology before carrying out empirical research into the experiences of foreign
investors with the law. But she is frustrated with mainstream or orthodox
ways of doing, talking, and thinking about the law and economy. She has
noticed that there are important voices and interests that are side-lined by
mainstream frames and she wants a way of reframing law and economy that
can accommodate other, non-economic interests. Ann finds that a range of
interdisciplinary approaches that is sometimes referred to collectively as an
Economic Sociology of Law (ESL) offers a flexible alternative that can bal-
ance competing voices, and she applies ESL to her own research. She also
wants to introduce her students to ESL and its merits, but realises that this is
a tricky and complex area. She needs to draw up a map of the field to guide
her students across the basic topography but wonders how best to engage
them. In addition to the reading lists and slides she has prepared, she creates
a persona, a vignette and diagrams to both illustrate and interrogate some of
the relationships between legal, economic, and social phenomena and explore
what an ESL frame can offer. As the following discussion shows, this not only
engages her students but prompts Ann with different questions and perspectives,
deepening her own understanding in the process.

Communicating relationships between law, economy and society (Ann’s
teaching dilemma)

The complexity of ESL in reshaping how we do, talk, and think about law,
economy, and society is the first of Ann’s dilemmas. The second relates to the
way that the mainstream vocabularies and grammars we use to talk about law
and economy shape the mental models that we work with. These tend to be,
respectively, doctrinal and neoclassical, the political manifestation of which is
neoliberalism.* These approaches in turn reveal and conceal problems and
solutions, and enable or disable our ability to imagine alternatives. Thus, the
vocabulary of neoliberalism shapes our (neoliberal) mental models, making it
difficult to conceive of alternative (non-neoliberal) solutions to financial
crashes, social crises and environmental catastrophes.

Introducing an Economic Sociology of Law (ESL)

As an ESL is more a ‘frame of mind’ than a fixed methodology, several ESL-
inspired lenses can be noted here, including actor-network theory,” relational
work® and a community lens.” Ann likes the way that ESL re-sites law and
economy socially, presenting the legal and economic as aspects of interactions.
She also likes how it accommodates the differently-rational while denying claims
of neutral objectivity that characterise mainstream approaches, challenging the
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metaphorical fictions of the separate silos of ‘law’ and ‘economy’.® Ann wants
her students to appreciate the historical and cultural contingency of the separa-
tion of law, economy, and society, and designs diagrams that will highlight the
entrenched mental models that ESL responds to. Zooming in to the third layer
of analysis, we can explore Ann’s visual teaching materials.

Visualising ESL

Visuals can be simple without being superficial. Ann’s diagrams are designed
to be eye-catching and memorable as well as to spark a deeper curiosity and
discussion. Her starting point is to draw what an ESL might look like, and,
combining symbols with text, she begins with the mainstream approaches,
illustrating the silos of law, economy and society.

She then asks the students to imagine holding a ‘sociological magnifying
glass’ and moving it over the diagram, such that the circles shift closer toge-
ther, eventually merging. She asks her students to notice that ESL sits at the
interface of the three spheres, and that a sociological understanding of law
and economy can give us different points of access, perspective and reference.
She notes that the relationship between the three initial spheres has shifted,
too, and asks her students what this might mean for how we think and talk
about the relationships between law, economy and society.

Nevertheless, Ann realises that in avoiding linguistic metaphors, she is
introducing visual metaphors with their own accompanying benefits and lim-
itations and some of these are discussed in the final section.’

Personas and vignettes

Having introduced her students to ESL, Ann wants them to explore the dif-
ference it might make in practice. She creates the fictional persona of ‘Policy

Figure 3.1 Mainstream or orthodox approaches to law, economy and society as silos
of research and practice.
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Figure 3.2 ESL through a looking glass. Ann asks her students to imagine holding a
sociological magnifying glass over the spheres of law, economy and society,
such that the three spheres shift closer together.

Polly’, a researcher at the World Bank, who is based on a friend of hers that
she had met on a previous fieldwork trip to Sri Lanka. In creating the persona
of Polly, Ann sets out the characteristics that are relevant to her students
(Figure 3.3). Ann might begin by asking her students to summarise the
information we know.

Based on real-life discussions, Ann might include a project or area of
research that Polly is engaged in, asking her students to imagine what tools
and concepts Polly might use in her work at the World Bank as she researches
the interface between law and economy, specifically which frameworks,
methodologies and data sets.

Reflecting the Latin origins of the term, a persona is a fictional rendition of
a character. This technique is used frequently in design where personas based
on data or observation are created to embody key characteristics of the
anticipated users of a designed output. Thus, the process is user-focused, and
Ann keeps in mind that the end users (her students) must both identify with
and invest in Polly. Personas also contextualise the discussion and there are
two immediate observations here. Firstly, the persona of Polly not only pro-
vides an empirical application of the embodiment of theory but contextualises
interpretation and understanding. In creating the persona of Policy Polly,
Ann’s students are asked to take account of Polly’s surroundings, background,
intentions and self-perception. In keeping with the distinction drawn in the
theory of symbolic interactionism, developed by George Herbert Mead and
Herbert Blumer, between the ‘I’ (the spontaneous self) and the ‘me’ (the other
self in which social constraints are played out), personas enable a reflexive
separation that appreciates not only the character as the product of her sur-
roundings, but her own self-perception in that context.!” Secondly, in con-
textualising an empirical embodiment of theory, the persona of Polly reminds
her students to appreciate the social context of law as a site of shared expec-
tations."! This is developed further in the vignette of Polly (Figure 3.3).
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Polly wanted to make a difference, but after
years of policy research and design at the
World Bank, she is getting increasingly
frustrated by the “implementation gap”-
One “successful” project had resulted in a
community being moved, but ancestral ties
to land were difficult to quantify in the
models she used: She wonders what else they
had missed- Difficulties accommodating a
range of voices, values, and interests
prompts Polly to explore alternative frames.

Figure 3.3 Ann might develop a persona to introduce her students to ESL. She intro-
duces them to ‘Policy Polly’ (top) who is based on the real-life character-
istics of someone she knows. She asks her students to summarise the
information about Polly (middle); and then develops Policy Polly into a
vignette (bottom), including Polly’s intentions, attitudes and general dis-
satisfaction with current approaches.
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The shift to Polly’s beliefs, intentions and actions develops the initial persona
into a vignette, although keen-eyed readers will have noticed that mentions of
Polly’s preferences in the first persona shifted towards a vignette. Originating
mainly in psychology, a vignette comprises a short description or snapshot of a
situation or context that references important points in the study of ‘perceptions,
beliefs, and attitudes’.'* This can offer a powerful way of crafting and delivering
narrative that both captures and contextualises core research methods and find-
ings. These ‘short stories about a hypothetical person’,'* simulations, real-life
stories, anecdotes or simply a narrative form of presentation can be constructed
through text or images, and can be both a method of conducting research and a
way of interpreting and communicating results.'* It is difficult to draw a clear
dividing line between personas and vignettes when used in the social sciences,
however vignettes can be a useful tool in addressing the reporting gap in quali-
tative research between what actors do, and what they say they do, and they can
offer a situated context in which to explore real world values in a selective set-
ting. They can, therefore, allow us to interrogate core arguments conceptually
and normatively through an empirical lens.

From this vignette, Ann’s students understand that Polly is frustrated by the
narrow viewfinder of mainstream frames and their prioritisation of economic
values, voices and interests. The tangible example of Polly’s experience gives
Ann’s students a setting to explore how certain voices and non-economic
interests are silenced in orthodox, neoliberal discourse, and then how an ESL
can offer an alternative framework in which myriad interests and values can
be accommodated. Her students can begin to explore the outcomes of inter-
ventions such as those designed by Polly and the impact on communities of
the language and theories she uses. Ann might develop the vignette of Polly
into a mini case study in future years, including more details about her work
that Ann can base on her own research and experience to give her students a
richer and more detailed contextual narrative for exploring theory.

While images (discussed below) bypass language to engage through per-
ceptions,'® personas and vignettes sit between the two spheres of commu-
nication: based in text but looking to image and imagination. As user-centred,
or ‘designerly’ devices, personas and vignettes make visible relevant people
and characteristics in an abstract sense, aesthetically embodying the con-
ceptual.'® Setting them out on a piece of paper as Ann does is one way of
making this abstract concrete, engaging the visible and the tangible to show
rather than tell. In this way, personas and vignettes engage the aesthetic to
complement the traditionally rational approaches of mainstream legal theory.
In engaging the emotive and the subjective, they access the ‘non-rational
other’ just as narrative or fiction might, relying on the imagination of the
audience to bring the content to life.

Zooming out to our first level of analysis, we can appreciate that, as an
embodiment of an empirical instantiation of theory, personas and vignettes
acknowledge the sociological turn in legal theory that responds to the main-
stream, doctrinal focus on laws as written rules. Lenses like ESL remind us
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that law must be studied as a social institution, with visible, concrete elements
but also as a site of shared expectations where meaning is attributed and
intention, or Weber’s verstehen, is created and applied.!” This phenomen-
ological dimension requires us to understand law as a communal resource
that mediates and moderates relations and resources, but which is in turn re-
co-constituted through interactions.'® A focus on context enables under-
standing of the contingency, relativity, dynamism, fluidity and variability of
social institutions, allowing for explorations of power, privilege, and ways of
analysing these in empirical, applied situations. Thus, the creation and use of
a persona or vignette responds to calls both from design and from legal
theory to interpret the subject contextually.

The visual

As the previous section hinted, the relationship between law and the image
has a long history of opposition between, on the one hand, law’s supposed
‘rationality’ and, on the other hand, the ‘emotional’ aesthetic.!® “Art is radi-
cally subjective, while law is reasoned and objective. In Hegelian terms, law is
the combination of reason and necessity, art of sensuality and freedom’.?
Modernist approaches, drawing on Kantian categorisation and the later
interpretations of Weber and Habermas in particular, adopt ‘three areas of
enquiry and action, the cognitive, the practical and the aesthetic to develop
their own specific, internal rationality, in separate institutions operated by
distinct groups of experts’.?! But rejecting modernism’s supposed objectivity
and neutrality, Perry-Kessaris updates these taxonomies, suggesting that
‘designerly’ approaches offer practical-critical-imaginative spaces, encourage
us to be experimental, and give us ways of making things visible and tangi-
ble.?? Such ‘designerly ways’ allow us to explore the visual at the ‘boundary
between the social system and consciousness’, thereby bypassing regular
means of communication that rely on vocabularies and grammars and enga-
ging instead through perception.?

However, use of the visual in law might seem a radical departure, given that
law is usually constructed and communicated through words or text. While
words may be originally derived from pictures, symbols and signs, they

are not like boxcars freighting reality around; they do not simply leave
the scene once their load of meaning has been dumped in our minds. The
language we use [...] helps to create the reality we live in. And as the
means of communication change so too does our sense of ourselves,
others, and the world around us.?*

Thus, as Ann is aware, the language that she uses when describing the rela-
tionship between law, economy and society not only defines how she is able to
think of these connections, but how she is positioned and constructed as an
actor in the process. Additionally, as noted, vocabularies and grammars both
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reveal and conceal, offering and hiding spaces for imagination. Mirroring
ESL’s claim that law cannot be purely rational or objective, the visual offers a
way to aesthetically ‘make and communicate sense’.>

While text and image are usually juxtaposed, often their greatest achieve-
ments come from their close cooperation. The interlacing of text and image
offers new frontiers for approaching epistemological claims and new ways of
knowing the law as an aesthetic endeavour. We might imagine a continuum of
textual-visual approaches that sees varying degrees of one or the other, with
the greatest impact from, and engagement with, the materials lying between
the two extremes. Simple captions, labels, and ‘alt text’ can ground or
‘anchor’ images and direct the reader, ensuring that synergies are maximised
and misunderstandings minimised while simultaneously avoiding text fati-
gue.”® While graphical representations of ideas that step beyond language can
create ‘structured yet free spaces’ in which innovation and imagination can
occur,?” communication remains the ‘core function’ and the aim is not simply
to make the text look pretty.”®

We can identify myriad non-textual visual technologies of narrative span-
ning 2D and 3D creative approaches and responding to visual and kinaes-
thetic learning. The most familiar to legal scholars and educators will be
diagrams, tables and arrows setting out causation or correlation and outlining
connections, links and influence. These tend to be monochrome, however
where colour is possible, this can offer an alternative dimension for coding
and describing objects, subjects and their (inter-)relations. Mind-mapping
graphs and flow charts can (re-)present themes and connections, allowing
directionality of both correlation and causation to be graphically displayed.*
It is important to note the impossibility of rendering concepts in two dimen-
sions without activating natural yet culturally-specific page hierarchies.
Emphasis might be attributed differently by students whose native language
reads right to left or top to bottom, for example, and this tyranny of two-
dimensional hierarchy can be addressed somewhat by the addition of a third
dimension (discussed below).

We can also identify forms of graphical representation that may or may not
rely on accompanying text in the form of labels or captions. Art and digital
art in the form of paintings,*® illustrations,” tableaux, graffiti** and photo-
graphy can be used to spark discussion or can visually depict a situation,
establishing the context. Narrative as context can be constructed visually
through storyboarding and comics that may use or avoid text-based addi-
tions.*>* Such visual tools can be prepared and presented in advance or used as
a creative tool to enable synchronous engagement and understanding.*
Additionally, as we saw with Ann’s diagrams, graphic design can be applied
to concepts, frames, lenses and theories to engage and communicate, using the
basic elements of visual communication to address legal problems.

Then, more technologically-involved forms of visual engagement might
include 3D computer modelling,®®> and animation.*® Augmented reality (AR)
and virtual reality (VR) also sit on a continuum of immersive digital experience
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for the exploration of substantive, procedural and theoretical areas of law, and
offer a way of juxtaposing the familiar with the unfamiliar, creating spaces for
different perspectives to emerge. Additionally, digital platforms have expanded
the scope for non-textual communication,”’ and the use of Serious Games,
simulations and multi-user virtual environments (MUVEs) can allow students to
explore fictional but relevant environments before encountering such situations
in real life, improving both confidence as well as engagement and retention of
information.*® These collaborative, interactive, and transactional learning envir-
onments create spaces for knowledge co-production as students engage with the
material both synchronously and asynchronously, discovering the content with
their peers and reacting both to the material and its interpretation by others,
potentially fostering a more experientially-grounded approach to theory in legal
education.* Finally, modular building (such as LEGO®), or the materiality of
found objects can be used as a foundation for kinaesthetic as well as visual
engagement, drawing immediate and tangible connections for the student
between the law and its embodiment through, and construction throughout,
everyday objects.*

The visual as illustration

Accessibility of material need not be a barrier to engaging with the core con-
cepts, and Ann is mindful that while some of her students have dyslexia, there is
a sliding scale at which point text fatigue will set in for all students. Visual cues,
signposts and maps of the field can help focus attention and emphasis, while also
directing perspective, contrast and proportion. Once again, context is important,
specifically that of the image; textually on the page, subtextually within the
material surrounding it, and contextually in the socio-economic, political, psy-
chological and legal climate into which the image is deployed and interpreted.
The importance of the image’s context(s) speaks to the ability of the audience to
interpret the work, drawing on their shared cultural, social and institutional
knowledge to construct meaning in any given setting. Design principles note that
‘[t]he form of an object is not more important than the form of the space sur-
rounding it’, and that ‘[a]ll things exist in interaction with other things’. More-
over, ‘perception is an active process’ that ‘merges what we see with what we
know to build a coherent understanding of the world”.* Thus, imputed meaning
may vary according to the mode of communication used, the space in which it is
deployed, and the intended audience making ‘[lJayout, whitespace, headings,
patterns, designs, and colour [...] important in establishing meaning’.*> However
overwhelming this might initially sound, it is important to note that when com-
municating in any form, the author, painter or composer can control only what
they output, entering into a bargain with the reader or audience who interprets
the work according to existing (usually shared) frames of reference, context, and
experience. These frames are contingent, and recent movements like Black Lives
Matter and #MeToo exemplify how a fluid and shifting cultural and political
context can redefine art and its interpretation. For example, campaigns to
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remove public statutes of those who engaged in the slave trade such as that of
Edward Colston, and those who engaged in acts that are no longer deemed tol-
erable such as Cecil Rhodes have become visible points of friction between
changing social preferences and the visual representation of these.*> At the same
time, art or the image can offer a mirror for society to reflect on the voices and
interests it chooses to prioritise while simultaneously offering a platform for
shifts in attitudes to be displayed and, in turn, reflected on. The discourse sur-
rounding the ‘Rhodes Must Fall’ campaign in Oxford, UK, and the toppling of
Colston’s statue in Bristol, UK, demonstrate the reflexivity brought about by
engagement with visual representations.

Finally, while the traditional educational setting might be the classroom,
the effects of the pandemic might mean that face to face teaching is no longer
the norm. The impact of this on knowledge co-production and the inter-
pretation of non-textual materials cannot be overstated given the reduction in
synchronous opportunities for verifying interpretation and engagement across
a cohort. Additionally, the digital context in which asynchronous connections
take place is constantly in a state of flux. Platforms, software and digital
access vary across time and space and mean that there is greater competition
for the attention of the student as well as variability in what they might
eventually see. Thus, until there is a generalised visual literacy along with
visual interpretation of text as Peter Goodrich has argued, authors and edu-
cators like Ann must be aware of the contexts in which she is deploying
images, and the work that she is asking those images to do.**

The visual as interrogation

Use of the visual brings methodological benefits for Ann as well as her stu-
dents. The act of graphically representing concepts (and facts) mandates
boiling down the core principles and arguments, offering different perspectives
and points of entry. The simple act of thinking graphically can function like a
zoom lens on a camera, bringing different features in and out of focus while
presenting new connections, interfaces and points of engagement.* In addi-
tion to letting her step beyond the limitations of language that was explored
earlier, Ann may find that, in reimagining her work visually and graphically,
she is confronted with different questions and connections than those that had
presented themselves through text. Moreover, combining the insights of tex-
tual analysis and visual illustration might allow her to differently interrogate
both the conceptual frameworks that she is developing and their empirical
application, resulting in richer insights.

Conclusions

This chapter has set out three layers of analysis, the first suggesting a broad,
general proposition about the use of the visual, personas and vignettes in
legal education. These can bypass the limitations of the mental models that
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have become ‘baked in’ to existing frames, offering quick access routes to shared
sites of meaning while revealing fresh perspectives. Then, in side-stepping law’s
mainstream ways of doing, talking and thinking, visual approaches can respond
to movements like legal aesthetics and ESL in recognising contingencies central
to law’s (social) construction. Zooming in to the second layer, the chapter intro-
duced Academic Ann who has been exploring ESL in her research and wants to
introduce it to her students. Zooming in further to the third layer, the chapter
presented some of Ann’s class materials, including a diagram of ESL and the
persona and vignette of Policy Polly, showing how these might empirically
ground and contextualise conceptual discussions, and enhance accessibility and
engagement. In combination with text or as a separate resource then, the visual
can simplify complexity, reduce text fatigue and create spaces for knowledge co-
production, bringing benefits both for Ann and her students.
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4 Objects and visual devices in teaching
for peace in Colombia

Narrowing the gaps between social sciences
and law

Ximena Sierra-Camargo’

Introduction

This chapter explores how objects and visual devices can be used as part of
formal assessment, especially in courses that are interdisciplinary in approach
and that address sensitive or contested topics. It draws on my own practice
teaching a course in 2019 and 2020 that critically explores the policies
implemented within the framework of the peacebuilding process in Colombia
as part of the MA in Peacebuilding programme at Los Andes University in
Bogota, Colombia.

The course is especially meaningful because the peace agreement signed
between the Fuerzas Armadas Revolucionarias de Colombia (FARC) and the
Colombian government has entailed multiple challenges, many of which aca-
demics have contributed to overcoming. For example, they assisted with the
interpretation of the agreement; proposed how it ought to be implemented in
practice; anticipated how it will impact local communities and territories,
both positively and negatively; and facilitated reconciliation between all the
parties involved and affected by the armed conflict. The course is also espe-
cially challenging to teach due to the diversity of the students, and the sensi-
tivity of the subject matter.

The students came from different parts of the country and the world, and
had very different political positions from each other; and some had them-
selves played various roles in the peace-building process in Colombia. This
led to very enriching discussions on the different topics discussed in the
course. However, opportunities for discussion were constrained by the diver-
sity of political positions and of the knowledge fields in which each student
was embedded. Some held very firm positions on certain issues, and more
generally found it difficult to be open to other perspectives and views on the
peace process, especially where such openness might force them to question
ideas that they had developed through experience. Following the classification
suggested by Florian Hoffmann, it seemed that their perception about the
peacebuilding process was more defined by their ‘conscience’ on human rights
than by an official or ‘neutral’ human rights discourse,”> because their per-
ception was subjective and apparently unmodifiable. This meant that each
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student gave his or her own interpretation on the peacebuilding process—
interpretations which were sometimes opposed to each other, sometimes
apparently irreconcilably so. In this sense, one of the questions that arose in
the course was whether using creative tools and languages, more closely
aligned with the fields of Art and Design than of Law and of Social Sciences,
could close the gap between the different students’ positions or even generate
empathy—to put ourselves in the place of the others, perceive what others
may be feeling and to connect us with the pain of the others—towards
diametrically opposite understandings of the peacebuilding process.”

Furthermore, the students came from a wide range of disciplines—not only
lawyers, but also social scientists such as sociologists, anthropologists, poli-
tical scientists, social workers and educators. Likewise, the course was atten-
ded by diplomats, public officials, judges, members of the military forces,
activists, militants from different political parties, ex-combatants, members of
NGOs, etc. This diversity made the debates very interesting, but in some
cases, it was also difficult to create a bridge that would allow the different
positions expressed in class to be brought closer together, which in turn were
supported by the very specific language of the scientific or social field in
which each one was embedded.

I decided to tackle these challenges through visual and material methods.

As part of the course assessment, the students were required, firstly, to
submit a final essay focusing on a case study framed in the peacebuilding
process in Colombia; and, secondly, to represent it in the form of an object or
a visual device. Specifically, they were asked to select an existing object, or to
make an object, to represent the case study which they had analysed in the
essay.* The selected object was to be accompanied by a short text explaining
the relationship of the chosen object or artefact with the case analysed.

In devising this method of assessment I was influenced by the pop-up
collection methodology developed by Amanda Perry-Kessaris through the
Pop-Up Museum of Legal Objects—a ‘crowd-sourced accessible, legally
curated, infinitely expandable collection of legal objects from museums all
over the world’.> It developed out of a series of events in which participants
were invited to select an item from a public curated collection which seemed
relevant to their legal research and to prepare a commentary about that
object as well as a model of it; and Perry-Kessaris has gone on to use the
same methodology with postgraduate research students studying research at
Kent Law School. I encountered this methodology during the IEL Collective
inaugural conference at Warwick Law School in 2019. The IEL Collective
is a collaboration of academics and practitioners from across the world
who aim to work inclusively to “stimulate conversations about plurality,
representation and criticality” in the field of International Economic Law.°
As Perry-Kessaris explains:

It is only by bringing diverse conceptual frames, empirical examples, and
normative agendas into the same space that we can really respect, understand,



Objects and visual devices in teaching 45

and use them in practical, critical, and imaginative ways. Collaborative
mindsets, tools, and processes are not part of traditional legal scholarship and
practice. Might they be introduced though model-making? This was the
question that motivated me to propose the co-production of an IEL Pop-Up
Collection.”

The IEL Collective conference delegates, who came from all over the world,
were invited to bring with them an object or image that they felt was in some
way relevant to how they approach or understand International Economic Law,
and to exhibit it as part of an IEL Pop-Up Collection during the conference.

I realised that this methodology was could help me to address some of the
above-mentioned challenges associated with teaching my course on peace-
building in Colombia. Firstly, by requiring students to make a visual repre-
sentation I could encourage them to socialise their case studies—to create a
bridge for more direct communication of ideas between students, across
divides of discipline and of lived experience. Secondly, I could encourage the
dissemination, in an accessible form, of the case studies to people within
academia and beyond who might be interested in knowing different peace-
building experiences in Colombia and challenging the semantic codes used by
each of them in the different argumentative exercises. An important result was
that students reported that the visual devices allowed them to better commu-
nicate their own ideas, and to better understand the various perspectives from
which other students had analysed the selected cases.

According to Nohora Blanco and Zulma Gonzalez, students of the MA in
Peacebuilding programme, watching the visual representations made by their
classmates allowed to them to identify and to understand various interpreta-
tions explained in the course regarding some peacebuilding policies in
Colombia. They explain that the exercise based on the pop-up collection
methodology was ‘an incentive to analyse and to propose other ways of
understanding the selected case studies from originality and creativity lens’.
They also argue that it was challenging because it led them ‘to rethink
worldviews in contexts far from their daily lives” and ‘to open key spaces for
discussion and dialogue on the topics and theories addressed in class, con-
trasting them with real situations’.

In this regard, student Juan Roberto Rengifo states that the visual repre-
sentations were able to sensitise and to attract the open public to the impli-
cations and challenges of the peacebuilding process in Colombia. Rengifo
argues that the space created to make and to spread the visual representation
is ‘an emancipatory space, not only because of its symbolic content, but
because it manages to tell other unofficial and often silenced stories of those
who have suffered the war in Colombia’. Moreoever, he remarks that those
representations are adjusted to the way of producing new digital content in
this era.

Finally, Mariana Valderrama, Meyda Tafur and Natalia Ruiz state that the
exercise on visual representations meant ‘an opportunity to translate a
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successful story on peacebuilding in Colombia to a visual, creative and alter-
native level’. They argue that this type of exercise allows them ‘to understand
better the views of other classmates on the peacebuilding process’ and ‘to
reach a broader audience, since the methodology used for the creation of
visual representation invites and draws attention much more than a descrip-
tive text, especially for a public that is not necessarily close to the peace-
building field from a theoretical approach’. The students also mentioned that
‘It was an enriching experience but at the same time challenging, since it was
necessary to imagine a representation easy to understand but that at the same
time has a meaningful content and honours the magnitude and depth of the
represented case’.

The following sections highlight three of the most outstanding representa-
tions, each of which were published via Twitter @peacebuilding4. In each
visual representation we can see three elements alluded to by Perry-Kessaris:
the practical, the critical and the imaginative.® The objects and visual devices
used in each of the representations allow anyone, both within the academia
and outside it, a practical, accessible, entry point to understanding peace-
building experiences, in particular by exposing their main features, and by
highlighting those aspects that are especially problematic. Furthermore, in the
elaboration of each of the ‘visible’ and ‘tangible’,’ the authors also revealed
their critical approach to peacebuilding. Finally, they deployed their imagi-
nation through the particular materials, objects and visual devices used, and
in so doing allowed external observers in turn to deploy their own imagina-
tion, as well as to understand the complexity and importance of the cases
represented, including their limitations, scope and challenges.

Visual representations of the challenges of peacebuilding in Colombia

‘The marginal road in the jungle’: the tensions between development and
environment in the peacebuilding process.

In the representation entitled ‘The marginal road of the jungle’ (‘La carretera
marginal de la selva’), Zulma Gonzalez and Nohora Blanco'® showed the
importance of incorporating an “integral” approach in the peace-building
processes and taking seriously the dynamics of the local communities and
their territories, their cosmogonies and needs vis-a-vis the interests of other
actors who, like the State, participate in this type of process. Gonzalez and
Blanco explain that the objective of their representation is to show the phases
through which a territory could transit in the framework of a peacebuilding
process in cases where the specificities of the dynamics of the territory and the
local communities are not taken into account.

Specifically, the authors analysed a case in the Department of Guaviare
where some actors aimed to build a 381-kilometer highway in the middle of
the jungle that connects the Amazon area with the Colombian ‘Orinoquia’.!!
Thus, through their representation, Gonzalez and Blanco aimed to show what



Objects and visual devices in teaching 47

Figure 4.1 Visualisation of ‘“The marginal road in the jungle’ by Zulma Gonzalez and
Nohora Blanco. Image by creators 2020. Reproduced with permission.

could happen if a dialogue between the different actors involved was not
implemented before the construction of the said project was carried out,
which, in turn, is framed in a development project as part of the peacebuilding
process in the region.
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Gonzalez and Blanco represented four phases identified in the highway
construction project. In the first phase, they showed a territory full of vege-
tation, still unexplored, and with social and natural characteristics that the
authors call ‘the other Colombia’. In the second phase, they illustrated how
the features of the territory begin to transform from the preliminary stages of
implementation of the ‘development’ project whose axis is the construction of
the road. In the third phase, the authors demonstrated that the progress of the
work causes a greater impact on the vegetation of Guaviare, to the point that
it decreases by 30 per cent. Finally, in the fourth phase, a radical transfor-
mation of the territory can be seen, with the alteration of its use and of its
natural cycles. This in turn could be affected by the new economic activities
and consequences that the construction of the highway would bring, such as
the planting of monoculture crops and deforestation.

In this way, Blanco and Gonzalez draw attention to the tension that emer-
ges between ‘environment’ and ‘peacebuilding’ when, in cases like the one
examined, the balance of ecosystems can be affected by the implementation
of development projects and agendas that have a restricted vision of the
‘development’ notion itself and that do not take into account key factors such
as the interdependence between ecosystems and the cosmogony of local
communities. The authors explain that, in the Guaviare jungle, which was one
of the areas most affected by the armed conflict in Colombia before the peace
agreement with the FARC was signed, some dynamics changed considerably
after the implementation of said agreement. For example, some areas of that
region that were not previously accessible due to the conflict itself, are now
being known by non-armed actors, such as tourists who want to do ‘ecologi-
cal tourism’, biologists, and in general, by researchers. For this reason, they
affirm that until now ‘the country is discovering the Guaviare’.

As the authors explain, this situation implies a paradox, since people from
civil society can now access a region that was previously controlled mainly by
illegal armed groups. However, this greater access to the region for new and
multiple actors may also imply certain risks for the same biodiversity in the
area. These risks also increase due to the promotion of new ‘development’
projects within the framework of the peacebuilding process, which imply the
construction of infrastructure for the creation of new jobs and for the inclu-
sion of new economic activities. In this way, ‘“The marginal road in the jungle’
is itself a call to go beyond a restricted vision of liberal peace,'> which in turn
implies the promotion of development and infrastructure projects that can
lead to environmental degradation and change in land use and the dynamics
of the territory and local communities.

‘Embroidering a future of peace, from coca to banana’: creating new legal and
sustainable means of livelihood from a bottom-up approach.

In the visual representation entitled ‘Embroidering a future of peace, from
coca to banana’ (‘Bordando un futuro en paz, de la coca al platano’) Natalia
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Ruiz, Meyda Tafur and Mariana Valderrama,'® used embroidery to illustrate
an example of the policy of substitution of crops considered of ‘illicit use’ in
Colombia. Specifically, they analysed the policy implemented in the area of
the municipality of Tame (Arauca) on the substitution of coca crops for
banana crops, taking into consideration that coca is considered one of the key
factors that has caused the intensification of the armed conflict in Colom-
bia.'* In this sense, the authors made an analogy between embroidery and the
policy of substitution of crops for illicit use in the framework of the peace-
building process.

In this regard, they explain that like the embroidery technique, which
requires ‘patience, dedication and the adaptation of the type of stitch’,
depending on the objective to be achieved, the substitution of the so-called
illicit crops policy in Tame (Arauca) was an arduous process that required the
stitches of the different actors involved, to ensure that the substitution was
gradually adapted to the territory in which said policy was implemented.

The region has been one of the areas most affected by the armed conflict in
Colombia, in part due to the large areas of coca crops there. In this regard,
Ruiz, Tafur and Valderrama explained that coca was one of the main means
of subsistence for local communities, so the government authorities imple-
mented different measures to eradicate this sort of crop by such means as
fumigation and aerial spraying with glyphosate. However, these types of
measures ended up affecting other agricultural crops, causing serious social

Figure 4.2 Visual representation of ‘Embroidering a future of peace, from coca to
banana’. Image by creators 2020. Reproduced with permission.
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and economic impacts, and generating a relationship of mistrust between
local communities and state authorities that promoted those crop eradication
policies.

The authors explained that this situation led local communities to rethink
new ways of carrying out the substitution of coca crops, with fewer adverse
effects on the land and on the population itself. New measures were promoted
to eradicate illicit crops ‘by hand’, to preserve the fertility of the land and to
plant other products than coca. Although new illegal armed groups entered
the territory after the signing of the peace agreement, Ruiz, Tafur and Val-
derrama still perceived the peacebuilding project to have been as success
because significant advances in the reduction of illicit crops had already been
made. This in turn allowed the inhabitants of that area to begin to export the
new agricultural crops and to participate in other market chains. In addition,
it is also important to mention that it was not only national and international
actors that participated in said policy, but that the participation of local
actors was also meaningful.

Finally, the authors explained what they had represented in the embroidery:
firstly, the map of the territory in which the policy of substitution of coca
crops was implemented, and, secondly, the transition from coca towards
banana crops. To do this, they used a colour palette that ranged from duller
shades such as coffee to more vivid colours such as yellow and green. Like-
wise, when illustrating this transition in embroidery with the selected colour
palette, the authors explained that they also wanted to show the alternatives
of socio-economic development for coca producers in a post-conflict context,
and the importance of articulating local initiatives with the national policies
within the framework of the peace-building process.

‘Let’s make love to fear’: building a collective and critical memory firom
grassroots women organisations.

In the visual representation entitled ‘Let’s make love to fear’ (‘Hagamosle el
amor al miedo’), Diana Jimena Ordéfiez and Juan Roberto Rengifo'® ana-
lysed the case of the ‘Organizacion Femenina Popular’ (OFP) in the munici-
pality of Barrancabermeja (Santander), understanding this as an outstanding
case of peace-building ‘from below’. The authors represented the construction
of the ‘Museum-House for Memory and Human Rights of Women’ (‘Casa
Mueso de la Memoria y los Derechos Humanos de las Mujeres’), better
known as ‘Casa Museo’, and explained its importance in the conflicts that the
population, and in particular, women living in that region, had faced since the
second half of the twentieth century.

Ordoéiiez and Rengifo highlight some of the overlapping elements in their
representation, such as the ‘black suits’, the ‘community pots’ and the ‘keys’
and explain that these elements are symbols of the local communities’ poly-
phonic voices that have promoted peace-building projects with a bottom-up
approach. This is the case of the Museum-House, whose main objective was
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HAGAMOSLE EL AMOR AL MIEDO

L el &

Figure 4.3 Visualisation of ‘Let’s make love to fear’ by Diana Jimena Ordéfiez and Juan
Roberto Rengifo. Image by creators 2020. Reproduced with permission.

the construction of a collective and critical memory, mainly aimed at exalting
the stories of the present and the future of women, to transcend the violent
past they lived, and recognising the central role that women have as key
actors in the construction of this type of memory.

The authors explained that the Museum-House, and the actions promoted
by the OFP through that space since it opened in 2019, is a symbol of resis-
tance against past violence faced by the local population as a consequence of
a development model based on hydrocarbon extraction. Moreover, Ordonez
and Rengifo pointed out that the Museum-House offers the possibility of the
symbolic reconstruction of the social fabric at the national and local levels,
insofar as it ensures that the people who have been victims of the armed
conflict in the oil port of Barrancabermeja are not condemned to oblivion.

The representation ‘Let’s make love to fear’ also emphasises the historical
importance of the Museum-House in the peace-building process in Colombia. In
this regard, Ordonez and Rengifo explained that the OFP originated in the
second half of the twentieth century as an initiative of a group of priests who
were part of the well-known ‘Theology of liberation’. Thus, the OFP initially
emerged as part of a series of ‘clubs’ attended by housewives to train them in
sewing and dressmaking activities and to empower them financially.'® However,
a few decades later, the OFP became an autonomous and independent entity,
and joined other social movements whose work has been essential in Colombia
to make visible the differentiated effects of the armed conflict on women.

In this regard, Ordonez and Rengifo stated that the OFP, which was ori-
ginally conceived as a house in which a group of women met to sew, today is
perceived by local communities as a museum. However, the new institutional
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identity of that space also implies certain challenges, which could also ‘blur’
the essence of the Museum-House as a local space of collective and hetero-
geneous resistance. Finally, the authors pointed out that the OFP, with other
women’s organisations, has resisted pressure from different illegal armed
groups in Colombia, and has insisted on the importance of a ‘negotiated’ and
non-violent solution to the armed conflict and on the guarantee of rights to
the truth, to justice and to reparation of the victims, and especially of the
women who have suffered the effects of the conflict.

Building a bridge between social sciences and law for peace.

In the representations described above, the students used different objects and
visual devices to illustrate the selected peace-building cases. In the first case,
in the work entitled “The marginal road in the jungle’, Zulma Gonzalez and
Nohora Blanco used a mask as a symbol of the ‘face’ of the Guaviare jungle,
which in turn was altered with different materials to show the transformation
that the region could undergo if the construction of the road was carried out
as part of the development project that was being promoted within the fra-
mework of the peace-building process. The mask was modified on four occa-
sions to represent each of the phases identified on the project. Likewise, each
of the modifications was photographed to show the metamorphosis of the
face of Guaviare.

In the first photograph, that represents the first phase of the project, it can
be seen that the mask, or the ‘face’ of the Guaviare, is completely covered
with a green material that simulates the typical vegetation in that region. In
the second photograph, the mask is still covered with the green material that
represents the jungle vegetation, but another less vivid colour is already
glimpsed; an opaque colour that is beginning to gain ground and that repre-
sents the aridity and deforestation of the territory. Likewise, it is possible to
observe an initial path of the road. In the third photograph, the percentage of
vegetation is further reduced and most of the mask or ‘face’ of the Guaviare
can be seen uncovered, painted in a sandy colour and crossed by the road.
Finally, in the fourth photograph, vegetation is no longer visible and the
mask is completely uncovered. In this fourth phase, the sand colour can be
observed over the entire mask, which, in turn, is crossed from top to bottom
by the road and on which a truck can be observed circulating.

In the second representation entitled ‘Embroidering a future of peace, from
coca to banana’, Natalia Ruiz, Meyda Tafur and Mariana Valderrama used
the embroidery technique to represent the transition in the municipality of
Tame (Arauca) that occurred between coca crops and banana crops within
the framework of the peacebuilding policy. To do this, they wove three figures
on the white background of the canvas that is stretched on the fabric frame.
On the left side of the frame, a map of Colombia was woven with black
thread, with violet thread highlighting the location of the region where this
policy was carried out. In the upper right part of the frame, they wove green
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leaves and brown seeds to represent the crops that are part of the transition
policy. Finally, in the lower right part of the frame, they wove the bananas
with black and yellow threads, which were the fruits that produced the new
crops in the region as a result of the implemented policy.

Finally, in the representation entitled ‘Let’s make love to fear’ the authors
made a mock-up of the OFP Museum-House, which in turn was recorded. In
the video, can be seen some elements that symbolise the collective resistance
that local communities, and in particular women, have exercised from that
space for the construction of memory. Some of the outstanding items are: a
key, a black suit and a community pot. In this last object, around which
women usually congregate to share food, the words ‘resistance’ and ‘auton-
omy’ can be read.

Other objects also can be observed in the model, such as a machine that
extracts oil from a well, better known as a ‘rod pump’. This element symbo-
lises the extraction of hydrocarbon, which is in turn an activity that has been
at the centre of the armed conflict that the population, and in particular, the
women of the region have had to resist. These elements, some illustrated in
black, others in purple and gray tones, are located in front of the house that
has a sign that says ‘Popular Women’s Organization’. At the entrance of the
purple house, can be observed open doors, and inside you can see two chairs.
The house itself, which due to its architecture reveals the high temperatures of
the region, is perceived as a welcoming place to which people are invited to
enter.

In the front yard, next to the community pot, an elderly black woman is
also seen standing, representing the women who participate in that space.
Moreover it is striking that the objects that stand in the front garden vastly
exceed the scale of the house and the woman. These objects, which stand out
for their scale, give us some clues, on the one hand, about the dimension of
the conflict that the women of the OFP have had to face, and, on the other
hand, about the greatness of their resistance actions in a place that has been
historically affected by the different armed groups involved in the armed
conflict.

The three regions in which the peacebuilding projects have been carried out
differ in terms of their geographical, natural, economic, social and cultural
features. Not only have the three regions been seriously affected by the armed
conflict in Colombia, but the different development projects that have been
promoted in each of them have mainly impacted local communities. In this
sense, the three representations show the importance of taking seriously the
voices of local communities,!” particularly in the design, formulation and
implementation of development projects within the framework of the peace-
building process.

For example, the case of the road building in the department of Guaviare
shows how an infrastructure project associated with an economic development
model in a peacebuilding scenario could cause serious impacts, especially due to
the jungle nature of the area and its biodiversity. This representation draws
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attention to the possible transformations of the territory with the arrival of
‘peace’ and the economic activities and visions of development'® that the
peacebuilding policies imply. The transformation of this territory is represented
using a mask that undergoes a metamorphosis, as the implementation of
‘peacebuilding’ and ‘development’ projects progresses. It shows the contra-
dictions and challenges of the peacebuilding process in Colombia, as well as the
various visions of development, which are articulated in turn with different
notions of peace that range from a liberal peace to a hybrid or local peace.'® In
this sense, the representation by Zulma Gonzalez and Nohora Blanco, demon-
strates the importance of building peace from a bottom-up approach,? taking
into account the particularities of each territory, and its economic, social, cul-
tural and environmental dimensions.

For a second example of what these representations can tell us about
development planning we can look to the representation entitled ‘Embroi-
dering a future of peace, from coca to banana’, by Natalia Ruiz, Meyda
Tafur and Mariana Valderrama, which shows the importance of including the
voices of local communities in the projects of economic development pro-
moted within the framework of the peacebuilding process, and of designing
and implementing such projects from a local view. The authors explained that
the success of the peacebuilding policy they analysed relies on the fact that
the concerns of the communities were taken seriously, learning from past
experiences and previous policies to eradicate illicit crops.

In this sense, the new policy of substitution of crops ‘by hand’ was sup-
ported by the communities themselves, who argued that it was less detri-
mental for the territory and for the population. Moreover, this policy also
resulted in new forms of economic sustainability, not associated with the illicit
crops that exacerbated the armed conflict.

Finally, in the representation entitled ‘Let’s make love to fear’, Diana Jimena
Ordoéfiez and Juan Roberto Rengifo, highlighted the importance of a genuine
participation of social movements in peacebuilding policies’' and, in particular,
of grassroots women organisations. The authors showed how local communities
have resisted the threats and attacks from different armed groups and have con-
solidated a space of resistance to build a memory from a bottom-up approach
and to redefine the past. In this sense, the Museum-House is understood as a
space of resistance ‘from below’, in which women are the main architects of
memory. For this reason, it is an outstanding sample of peacebuilding, that
challenges the hegemonic policies that tend to establish ‘official truths’ that do
not take seriously the stories and experiences of local communities, to resist
oblivion and to resignify through memory the violations suffered by the victims
and their families in the context of the armed conflict.

Final remarks

The visual representations made by the students of the MA in Peacebuilding
demonstrate, on the one hand, the importance of creating spaces in education
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and socio-legal research in which lawyers are able to be practical, critical and
imaginative,”® and, on the other hand, the importance of building commu-
nication bridges to interact with scholars and professionals from other fields
like social sciences, who are immersed in other scientific languages.

They draw on different theoretical and methodological influences, mainly
from the social sciences, to explore how the peace agreement legal framework
in Colombia has been implemented on the ground, and how such norms
impact on the lives of local communities as well as on the natural and social
cycles of the territories. Through visual representation they socialise the case
study and their approach to it—making them more accessible and under-
standable to others within academia and beyond. In these ways they begin to
combine socio-legal research with activism: exposing problems associated
with peacebuilding policies and drawing attention to the limits and scope
implied by the policies.

In response to the question posed by Amanda Perry-Kessaris: “What can
design do for the law?”,>® we can say that visual objects and devices can gen-
erate more accessible and direct forms of communication about controversial
norms and policies especially where they are complex, and/or are the subject
of intense debates, challenges and tensions. In this way they can contribute to
better understanding, more consistent thinking, more persuasive arguments,
more imaginative and critical thinking both among those who participate in
the design and implementation of such norms and policies, and among those
who suffer their effects.**

However, it is important to mention a common challenge present in the
representations explained in this chapter: The importance of carrying out
peacebuilding policies ‘from below’; of taking seriously the voices of local
communities. Indeed, the visualisations produced by the students directly
highlighted the fact that there are multiple visions of development® as
notions of peace,”® and that each actor and population, according to indivi-
dual context and the particularities of each territory, can provide a different
meaning to a peacebuilding policy and to the development projects that
derive from it. Furthermore, each visual representation could also commu-
nicate different meanings to different people, depending on their own per-
spectives and experiences. The fact that spectators also end up participating in
some way in the visual representations by interpreting the artefacts shows
how important, and yet how difficult, it is to build bridges between actors
who are embedded in different epistemological fields, and who interpret the
world from different points of view and semantic codes. In this sense, visual
representations can work as a communication channel between actors from
different fields such as law, peace studies and social sciences. In this way,
design would be both the objective of communicating more directly and the
method itself to achieve this.

To sum up, the visual representations examined in this chapter illustrate the
importance of strengthening the law—design relationship through experi-
mentation and the use of visual objects and devices to create tangible artifacts
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that allow not only lawyers but also interdisciplinary actors to communicate
their ideas more easily and directly, mainly through visual language, and to
synthesise ideas that may involve a certain level of complexity. In this sense,
the cases explained above represent in themselves a form of activism, insofar
as they constitute an effort by key actors in the peacebuilding context in
Colombia to create a consciousness on the implementation of the norms and
policies framed in the peacebuilding process, highlighting, in turn, its chal-
lenges and difficulties, and the situations of inequality that may result, if the
limitations evidenced by the authors are not taken seriously.
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5 Psychologically-Informed Design in
Legal Education

Sarah Stein Lubrano’

Introduction

I am not a lawyer, nor even a student of law. But I was, once, a 19-year-old
college student tutoring inmates in a correctional facility. Past the metal
detectors, I learned three things in fairly rapid succession. Firstly, the women
for whom I served as a tutor were perfectly capable of learning mathematics,
especially with the right visuals and metaphors. Secondly, despite this, many
of the women did not believe they could learn fractions and were not sure why
they would need to. They struggled not due to issues of ability but because
what I was teaching seemed irrelevant. And third, many incarcerated people
are functionally illiterate. These three realisations are excellent examples of
the subject of this chapter: the role of pedagogy and learning psychology in
making legal systems accessible—that is, comprehensible—to expert lawyers
and other non-expert users.

Legal education, like most academic education, reflects its origins in a time
when printed information was expensive, and the formal study of the psy-
chology of learning had yet to begin. So, lecturers might simply stand at the
front of a classroom and read directly from a book, and a high premium was
placed on memorisation. Paolo Friere refers to this traditional style of edu-
cation as the ‘banking’ model in which the teacher ‘issues communiqués and
makes deposits’ which students are obliged to simply ‘patiently receive,
memorize’, file, store, retrieve ‘and repeat’.? There is no two-way process of
communication. This model is psychologically inaccurate and promotes poor
pedagogy—for example, it assumes one central source of knowledge and
expertise, and it instils inflexible and often unhelpful power dynamics in the
classroom. And yet, although we can now access seemingly infinite quantities
of information from a phone, education still too often relies on such tradi-
tional practices. Some law teachers and professors will object at this point,
arguing that they are not relying on the banking model, but instead are
teaching students legal analytical skills, the art of ‘finding’ the law in a text or,
as the character Charles W. Kingsfield Jr. puts it in the film The Paperchase,
‘how to think like a lawyer’. This includes acquiring the ability to apply ‘the
law’ to ‘the facts’; and also a deeper, more complex and perhaps intuitive
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ability to recognise ambiguities in the law and how it can be changed—an
ability that must be constantly honed over the course of a lifetime.” And cer-
tainly, to the extent that they focus on this kind of more dynamic and evolu-
tionary learning, law schools are ahead of the pedagogical curve. However,
legal educators face a number of obstacles that are the legacy of the ‘banking’
system, including students’ assumptions about how to read legal texts, and
the emphasis placed by the professional bodies on exams that privilege infor-
mation retention.

The remainder of this chapter explores insights from psychology that might
be used to improve legal communication within the education system, legal
practice and the wider world public, in particular by activating emotions and
visual cognition to improve the communication, comprehension and retention
of information. It first considers the role of affect, then the importance of
navigating what psychologists call cognitive load, and finally questions of
accessibility.

Target affective context

Perhaps the most important cause of ineffectiveness in traditional models of
education is misconceptions around relationships between information and
memory. The mind does not record information in the same way that books
and electronic devices do. Indeed memories only relate to information in a
secondary way. For example, in a 1974 study with John Palmer, pioneering
psychologist Elizabeth Loftus* showed subjects footage of car crashes, then
questioned them about what they had seen. The study revealed, firstly, that
memory is highly susceptible to retrospective influence. For example, if the
interviewer asked about how fast the cars ‘bumped’ into one another, parti-
cipants estimated slower speeds; whereas if the interviewer used the word
‘smashed’, subjects tended to recall higher speed crashes. Indeed Loftus
eventually discovered that she could convince a minority of subjects of
entirely false memories.” Secondly, the study revealed that memories are not
‘recalled’ from a banked ‘deposit’ or log of experiences. Our minds only retain
and encode a skeletal, affective trace of the emotional and bodily associations
that an event, experience or idea has inspired. The details of what we collo-
quially term ‘memories’ are reconstructed after the fact, accurately or other-
wise. Moreover, we tend to best retain those memories and associated
information that relate to our personal concerns.

We are not empty receptacles. We come to learning situations with pre-
existing concerns to which we must tie any new ideas or information that we
wish to incorporate into our understanding of the world.® As those who rely
on mnemonic devices to commit large quantities of information to their
memory instinctively know, in order for something to be important enough to
be retained, it need not be highly emotional, in the sense of being a very
traumatic, nor a hugely joyful experience. Indeed some of our concerns may
in fact sound mundane to others. It must connect with our affective context.’
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So learning theorist Nick Shackleton-Jones notes in describing his Affective
Context Model of Learning that while ‘{m]achine code is written in 1s and Os,
human code is written in feelings. We are coded with care, so to speak’.® To
teach well we must access this code in our students—their feelings, cares and
concerns—and occasionally we must seek to alter them. So for example, legal
educators might use a combination of pre-session surveys and ongoing online
chat areas to gain a sense of what affective points of contact exist among their
students and use those insights when choosing which legal issues to discuss,
and to choose real world examples or craft bespoke stories. For example,
Emily Allbon’s ‘Coltsfoot Vale’ project consists of a navigable virtual online
village in which students can learn the principles of land law through stories,
giving legal concepts a deeper significance and relevance.” Drawing on these
insights from psychology we can say the role of a good communicator is to
lead students from what they already know and care about to a map of rela-
ted information, and onwards to an understanding of the relationship
between these pieces of information.

The same principles apply to all legal communications in legal practice and
in the wider world. A client seeking advice will best retain information if the
information or request for action is related to, say, their biggest worry about
the issue at hand, or their hope for how it is resolved, rather than as a series
of principles and possible outcomes.'® So, for example, lawyers might invest
more in small talk with legal clients to better understand and target their
affective context.

Beware cognitive overload

Law is a highly text-centric discipline and many pedagogical models retain
the banking model assumption that the goal is for the learner to read and
retain as much information as possible. For example, conversations with
recent legal graduates suggest to me that they are given too much reading
with too little context. Some indicated that they prefer to ease themselves into
a subject using ‘nutshell’ summaries, other told me they would have preferred
to be taught about law more ‘like a story’. These observations point back to
the above arguments in favour of targeting affective context in the sense that
stories have high affective potential, and summaries can make the affective
stakes more visible. But they also suggest that traditional legal teaching
methods risk overwhelming students with cognitive overload.'!

Psychologist John Sweller developed the term ‘cognitive load’ in the 1980s
to capture the implications of his discovery that human short-term memory
tends to be generally limited to around seven items. This is where information
is stored when it is first discovered—for example when someone reads you a
phone number. Daily experience teaches us that our working memory is lim-
ited, which is why we may repeat a phone number until we can find a place to
write it down. For information to be permanently retained it must be carried
from short term memory into our longer-term memory. This tends to happen
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once we apply the information in some way—for example, by repeatedly
dialling the phone number. Research on cognitive load suggests that learners
such as law students should receive new important information in these kinds
of small, manageable chunks and be allowed to think about and process
them—thereby moving them into longer-term memory—before engaging with
more information. Related research demonstrates that cognitive load be fur-
ther reduced by providing students with ‘schemas’—for example, by sorting
and defining concepts, and by gathering information into subgroups.'? This is
why we often break down a phone number into smaller chunks, remembering,
for example, twenty-eight instead of two and then eight. Such groups are also
central to mapping arguments discussed below.

Authors and publishers of legal educational texts can, and increasingly do,
bear these considerations in mind when planning the structure and layout of
their publications. Carefully phrased introductory sentences, regular headings,
bolded key terms and ideas, bullet points as well as white space can all
enhance visual clarity, especially for those with learning disabilities.'* Rather
than develop wildly new ways of visually representing information, then, a
great deal of important work can often be more easily and fruitfully accom-
plished by reformatting existing texts so that they are easier to visually parse.
Expertly designed and/or beautiful visuals may well add value in many cases.
But what is most important is that, firstly, visual differentiation and organi-
sation of information happens in all key texts and methods of communica-
tion; and, secondly, this is done very clearly, mapping the most crucial ideas
and information in a way that allows participants to understand the relation
between them.

More specifically such adjustments can facilitate scan reading that is
essential to complete a high volume without reaching cognitive overload.'* A
related, necessary pedagogical move is to shift from the understanding of the
‘good’ student as a completionist reader, attracting all the risks of cognitive
overload and affective disconnect indicated above, to one who is a strategic
reader. Strategic readers learn the common structures of texts, they know
where the argument tends to get laid out, they look for which sections are
examples and which are summaries, and they focus their reading on the most
relevant parts and on drawing a relationship between key ideas within the
text. Law students are taught how to parse the common structure of legal
texts, such as where to look in the document for the key issues, who the judge
was and so on. But they are rarely taught the broader skill of strategic read-
ing—perhaps it is assumed that they either already have this skill, or perhaps
there is a sense that suffering through this kind of confusion is what previous
generations of lawyers have had to do and the current generation should
struggle in the same way. Explicitly teaching for strategic rather than com-
pletionist reading prepares students for a lifetime of reading within a parti-
cular tradition such as statutes, cases and other forms of legal writing. This
kind of strategic reading can be taught top-down by a legal educator. It can
also be learned by doing, and in a less hierarchical or Socratic context,
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through students’ study groups of the kind that are common in law schools in
the US. Here texts are divided among students, each of whom studies one part in
detail and then relays it back to the group. To encourage the development of
strategic reading skills in such a group context one might, for example, ask stu-
dents to analyse and share the type and format of argumentation deployed in
their section of text, in addition to the content. They might do this individually
or collaboratively. Any collaboration might be synchronous or asynchronous,
and might use commonly available cloud-based document annotation systems
such as Googledocs, or more specialist software such as hypothes.is,'® to allow
for different schedules and reading proficiency.

In asking students to read closely in this way, and to share their strategic
understanding with one another, it is good practice to create guidelines for the
kinds of questions that they might ask of one another, which can also have
the effect of improving students’ oral communication skills.

Evidence suggests that asking students to visually express what they have
learned about the structure of legal argumentation can aid comprehension,
especially for students who are struggling to understand argumentation. So
another important intervention in this text-heavy discipline might be to focus
on the practice of mapping—that is, graphically representing ideas, cases,
concepts, rules, events and so on in relation to each other. Legal educators
engage in mapping all the time, asking students to identify patterns in a series
of cases and drawing from them a sense of the law as a whole, before applying
the law back to a particular case. As noted above, research into memory
suggests that information on its own is very unlikely to be retained. But visua-
lised information, especially of the kind that emulates a geographic landscape, is
more ‘sticky’. Furthermore, because mapping emphasises relationships, visuali-
sations can also generate or nurture higher-order levels of understanding. Legal
educators might make a spatial map, timeline or similar graphical representation
themselves and distribute them to students. Alternatively educators might start a
map and ask students to complete and extend it. Such maps may take any form
from hand drawn to digital, and a number of online tools exist to enable remote
and asynchronous participation.'®

It is often when we begin to teach something that we come to fully under-
stand it,!” and mapping can also be useful for legal educators in learning their
subject, and determining how best to approach it with students. Many edu-
cators rely on dense textual slides, that are designed more to serve their own
need to have presentation notes than to serve the needs of their, almost cer-
tainly overloaded, students. In my own courses on pedagogy, I ask practi-
tioners to take 15 minutes or so to draw out appropriate visual aids to
support their next teaching session without referring to their usual notes. We
then spend time in small groups comparing these visuals, drawn from
memory, to those upon which they usually rely in their teaching. Generally
there are two key takeaways. Firstly, the visual aids that practitioners draw
from memory tend to be far more sparse, including only the most significant
details. I encourage them to redesign their visual aids with the insight in mind
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that whatever details have escaped their expert memory ought not to clutter a
visual aid as they are even less likely to be retained by their students.'®

Make communication accessible

The previous sections have introduced some of the ways in which a text-heavy
tradition can make legal learning and communication inaccessible for the
kinds of students who are traditionally anticipated, and that will also benefit
those more recently anticipated students such as those for whom the language
of instruction is less familiar, and those who have dyslexia. This section con-
siders some wider questions of accessibility, in particular how legal commu-
nication practices may be disabling to those with those whose needs are less
common, and so less often anticipated, understood and addressed; and how
by addressing those needs we can improve accessibility for all.

Many contemporary break-throughs in relation to designing for accessi-
bility are owed to the work of the disability rights community. When the
attention of designers is called to the need to design inclusively, we all tend to
benefit. As designer Paul Boag puts it, you might ask:

How could you justify spending money on a podcast transcription when you
don’t even know if you have any deaf users? But good accessibility (or
inclusive design) benefits all. Take the transcript example. A transcript has
many benefits. It is great for search. It allows people to scan content which is
hard in audio. It makes referencing content easier. It provides access to those
unable to listen to audio because of disturbing others (e.g. in an office) ... .

What Boag captures here is the essence of the principles of universal design—
a practice which is geared toward making products and services easy to use
for the greatest possible number of people.?’ Digital accessibility means, for
example, including alt text for significant images, and formatting and coding
text to make it legible to reading software. But accessibility can also mean,
for example, creating an audio textbook, and such advances improve accessi-
bility more generally, including for those who, for example, wish to listen
while commuting, exercising or doing household chores.

Many pedagogical issues can be reframed in terms of accessibility. In the
same essay on accessibility in design, Paul Boag writes, ‘People rarely con-
sider those with a cognitive disability... In fact, we all have moments of cog-
nitive disability! We are distracted, in a rush or otherwise engaged. We might
have dyslexia or not speak English as our first language’. There is one such
cognitive disability that affects everyone and that is particularly relevant in
the legal tradition, especially for members of the general public: stress. Repe-
ated studies show that those who experience moderate, short-term stress are
often better able to take in information, while stress over a longer period of
time, or extremely high levels of stress, can impede subjects’ ability to learn.?!
Stress that is too intense or that goes on for more than a short burst
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effectively functions like a cognitive impairment and makes learning or
absorbing new ideas highly unlikely. Legal communications should therefore be
geared towards the worries people might have: anything from how much a pro-
cess will cost (financial stress) to whether they will have to see their ex in person
(interpersonal stress) to what might happen if something goes wrong with the
process (stress that is about the legal outcome). It may be, for example, that
meetings with clients who face difficult cases, for example, should be kept short,
especially if the client appears to be becoming more distressed; and public legal
education materials should be kept bite-sized, allowing subjects to regulate their
own stress levels, as well as to avoid cognitive overload.??

While avoiding extremes of stress is very important in order to enable learn-
ing, research also suggests that stress in moderate and short bursts can be helpful
if it emulates the kind of stress that we will have to undergo again in the future.
In essence, it prepares us for future stressors, if taken on intentionally, and in a
trauma-informed way. For example, someone who will be called as a witness
should be prepared in a way that involves the same emotional stressors they will
experience on the stand—perhaps a test audience of relatively stony-faced
people, or at least a discussion of what it will ‘feel’ like to be a witness. So, legal
educators might consider to what extent the stress that is produced by their
chosen form of assessment emulates the kinds of stress that their students will
face in future; and, if not, whether those assessments are doing more harm than
good. Such a practice would mark yet another departure from the banking
model of education, which focuses primarily on information transfer and regur-
gitation, and towards a more dynamic, student-centred approach.

Conclusion

The invention of many new online education tools, no doubt accelerated by
the coronavirus crisis, has created an important opportunity to rethink edu-
cation. A more diverse group of learners presents yet another opportunity to
change the learning model for the better. To do this effectively, however, it
will be important to not only innovate in terms of technologies but also in
terms of the educational model itself. By focusing on learners’ affective con-
text, managing cognitive load, mapping concepts and thinking about a broad
concept of accessibility, those wishing to teach and communicate the law
more effectively can build on the existing focus on skills in the legal area,
transcend the ‘banking” model of education and improve not only how law is
formally taught, but also how it is communicated to members of the public.
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6 Service design comes to
Blackstone’s tower

Applying design thinking to curriculum
development in legal education

Michael Doherty" and Tina McKee’

Introduction

This chapter outlines how service design methods were used as the framework
for a major curriculum re-design of an undergraduate law degree.® It was, to our
knowledge, the first time that design thinking was applied to planning how the
foundations of legal education are delivered, rather than to introduce a legal
design elective element into a law programme. Our aims for the chapter are quite
practical: to explain what service design tools we used and why, and to share our
experience of implementing them in a legal education project.

The law degree curriculum re-design at Lancashire Law School

A detailed curriculum redesign for a new version of Year 1 of a law degree at
Lancashire Law School (LLS), University of Central Lancashire (UCLan),
UK.,* in 2018-19 provided an opportunity to re-think approaches to teaching,
learning and assessment. The re-validation was the most significant change to
the core law programme at LLS for over 40 years. It was prompted, in part,
by proposed changes in the qualification route for solicitors in England and
Wales by the Solicitors’ Regulation Authority.” The Year 1 team also saw this
as an opportunity to address a wider range of challenges in legal education
and in UK higher education, including:

e The siloed nature of many HE programmes consisting of an agglomera-
tion of individual modules that do not easily connect to, or build upon,
each other. This can result in gaps, overlaps and incoherence. Individual
teacher perspectives of a degree programme often focus on their parti-
cular contribution to it, but this is not the broader student perspective.
The aim was to produce a more connected curriculum that consistently
builds towards explicit programme-level outcomes.®

e Recognition of the need to address issues of inclusion, with a specific
focus on the ethnicity attainment gap.” This is highly relevant in LLS as
the law programmes have a demographic intake of around 50 per cent
students from a BAME (Black, Asian and Minority Ethnic) background,
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predominantly from local Asian heritage communities. Previous research
within LLS identified that students from BAME backgrounds achieved
lower marks and had less positive experiences of their studies than their
counterparts from white backgrounds.®

e The increasing problems across the sector around attendance and
engagement. There are a host of possible reasons for this disengagement;
more commuting students, part-time work, the increase in student mental
health and wellbeing issues, the availability of recorded materials.’ Digital
distractions do not just keep students away from class but reduce their sense
of presence when they are in class. This sense, almost one of alienation, may
contribute to increasing isolation and anxiety across campuses. '’

The curriculum design had to create learning outcomes for the whole degree, plan
the structure of class contact, set the balance between skills development and
substantive legal content, and develop assessment and pedagogic approaches.

Much of the work of academic legal designers so far has involved going
outside the walls of the law school and finding legal problems, such as
impenetrable contracts or daunting court processes, to address through design
thinking."" When academic legal designers do design work within their aca-
demic institutions, they normally focus on jams, sprints, and short courses that
empower law students to apply design thinking to legal problems—education in
legal design."> The focus of this project was somewhat different—rzhe service
design of legal education. It sought to use design thinking and service design
methods to create a curriculum for a mainstream law degree. The areas covered
in the first year (Legal Method, Public Law, Contract Law, Criminal Law) have
their equivalents as foundations of general legal education in law degrees
around the world.

Institutional and personal context

A key feature of service design is its focus on the specific users of particular
services; that is, the context is important. Any lessons drawn from our
experience will need to be applied with a suitable regard for different contexts.
In our case, LLS was part of an established teaching-focussed (and research-
active) post-92 university, with a Year 1 law degree intake of around 180 stu-
dents. The cohorts are from a diverse range of educational backgrounds, and
most originate from the North-West of England, with many commuting
rather than living on campus.'> A high percentage are first generation to
university and many students are from economically and educationally
disadvantaged backgrounds.'*

In discussing this project with colleagues from other institutions, including
beyond the UK, the most common question is not why we used design
thinking but, how (on earth) were we able to get permission to do so, and
how did we get staff buy-in? The leading practical guide to doing service
design from Stickdorn et al. suggests that in the sometimes delicate process of
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introducing service design into an organisation for the first time, design teams
should ‘try to speak a common language, understand [the organisation’s]
current goals and challenges’ and translate the project details into its overall
business strategy.'” Similarly, Perry-Kessaris suggests that where design practice
is directed towards social change, i.e. the adaptation or replacement of existing
conventions, the designer should seek to ‘unsettle without alienating’.'®

For our project, the particular make-up and experience of the design team
was relevant to securing support from the School management team.'” We
had a track record of working together on educational development projects
within the School, a shared interest in pedagogic innovation and a deep
commitment to the development and success of our students. There was some,
albeit limited, experience of doing legal design within the team, and our
existing base of trust in each other meant that we were willing to take an
experimental approach to this challenge. We had both some formal authority
and some soft power within the School, and the belief from the Head of
School that we knew what we were doing. This experienced insider and
authority status meant that we already spoke the ‘common language’ of the
organisation and understood its goals and challenges. It was easier for us to
unsettle existing working practices without alienating colleagues.

Not all readers of this chapter will be in this position, but there are wider
opportunities. For the project in LLS we consciously went ‘all in’ on design
thinking, but this is not the only route for design to interact with legal education
challenges. Jay Mitchell, who leads the transactional clinic at Stanford Law
School, has written on the benefits of picking and choosing from the design
toolkit and how academics can seek to support student professional develop-
ment ‘through modest refinements in practice inspired by design methods and
mindsets’.'® Similarly, for colleagues who are in a different teaching and learning
environment than that described above, it may not be realistic to seek to radi-
cally change whole School approaches via a full-on design project, but there is
scope for experimenting with some of the individual methods outlined here for
more defined teaching and learning developments.

Rationale for use of legal design

Design thinking and service design tools were appropriate for this legal edu-
cation project because many of the challenges it addresses, such as encoura-
ging student engagement and enhancing attainment, have the character of
‘wicked problems’.!” That is, they are ill-formulated, with confusing informa-
tion, and have stakeholders with conflicting values. The solutions to wicked
problems are neither true nor false, only good or bad, and there is no
exhaustive list of admissible operations or solutions. Problems are unique
and, interesting to note in an educational context, “The wicked problem solver
had no right to be wrong — they are fully responsible for their actions’.? As
Buchanan argues, design is fundamentally concerned with the particular and
there is no science of the particular.>! We can see this in the contextualised
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nature of education projects and in the observation that ‘the problems edu-
cators face in practice are complex, diverse and often difficult to address’.??

Legal design has many facets including product design, systems design and
visual projects, but we drew on the methods of service design and design
thinking more generally. That is, ‘a general human-centred approach to pro-
blem-solving, creativity and innovation’ that is abstracted from designers’
ways of thinking and doing,?® and from their mental strategies for working on
a project.”* We are happy to conceive of higher education as a service, but not
as a consumer service based on a purely bilateral vendor and purchaser rela-
tionship. Other stakeholders or ‘users’ within our user-centred design include
the academics delivering the programme, the systems for ensuring quality and
standards in what is still (directly or indirectly) publicly funded education,
and even the wider social dimension of the society that higher education takes
place in and contributes to.

Although the project was a very practical one, the role of a conceptual
model of design thinking was important. We used the Stanford d.school
Design Thinking Process which structured the specific tools we used and
provided a landscape and rationale for our development activities.”

On reflection we could just as easily have used the Design Council’s double-
diamond, or the HCD model (Hear, Create, Deliver),® particularly as we
would be the ‘deliver’ team as well as the ‘design’ team. A key principle of
design thinking models is that the stages are not consecutive. A project team
may start at some place other than the beginning and loop back to different
stages as the project progresses. This was certainly our experience, not least
because we had to balance the need for structure and direction with the
practicalities of undertaking the activities outlined below around a range of
existing teaching, administrative and research commitments.

| + Draft timetables

* Journey mapping
* Module cross-
checks

+ Deliver curriculum

* Measure
outcomes

* Service safaris

/

Prototype

* Desk research

* UXresearch

* Interviews

* Focus groups
* User personas

* Collaboration

* ‘How might we’
questions

* Brain writing

* lcon sets

Figure 6.1 Stages of UCLan design process presented in terms of the Stanford model
(original diagram © Stanford University).
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Our main resource on the detailed practical methods for the project (within
the framework established by the Stanford model) was This is Service Design
Doing by Stickdorn et al. which provides a comprehensive toolkit for service
designers.”” We could not have undertaken a hands-on service design project
without a resource such as this.

As mentioned above the activities were not all sequential, but the following
sections organise them around the key headings of the Stanford model.

Empathise

Empathising involves data collection to provide insight into user needs. Grant
and Berry explain that ‘the necessity of others is the mother of innovation’®
and this perspective—a deliberate effort to understand what others need — is
at the heart of design thinking.

Existing knowledge and desk research

We had ongoing research interests and projects within the team that were rele-
vant e.g. on inclusive learning, addressing the BAME attainment gap and
diversity barriers.?® We needed to consciously question and critique our
assumptions, but we did have existing insight into our students with well over
100 years’ experience in LLS between us in teaching and student support, both
academic and pastoral. We supplemented this knowledge by desk research, i.e.
the collection and review of existing research on issues such as connected curri-
cula and the mental resilience of undergraduate law students.*

User Experience (UX) research

Higher education is increasingly awash with data. Qualitative and quantita-
tive information comes from module evaluations, attainment and attendance
data, the National Student Survey and now from highly granular metrics on
student engagement with virtual learning environments and recorded lectures.
It is necessary to be familiar with these existing data, but they are often
intended for different purposes (ranking, overview and audit) and often do
not get under the skin of the lived experience of students. We commissioned
in-depth UX interviews with a small number of Year 1 students.’! The staff-
student power relationship would have distorted the openness of these inter-
views, so we hired a third-year undergraduate to undertake them. The ques-
tions were around things we felt we did not currently fully understand, such
as the students’ initial interest in law, their motivations for undertaking a law
degree, the social connections they made at law school, and the relationship
between their studies and the rest of their lives, including family and friends.
We were searching for what are known within service design as ‘pain
points’—in our context this means blockages in students’ engagement with
their studies, and triggers for enhancing feelings of connection to the school,
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the programme and each other. There were some rich insights from the
research, for example on the importance of kindness in staff/student interac-
tions and revelations of the difficulties that some students from families with
no history of participation in higher education faced from unsupportive and
even obstructive family members.

The project also drew on ongoing research from two team members on the
experience of BAME students in legal education.>? This focus on inclusion
utilised a further research method commonly used by service designers to
explore user experience—focus groups. These involved a series of informal
discussions between an academic and a group of postgraduate Black and
South Asian heritage students. Many explained that the social, cultural and
family experience of undertaking study for them was very different from what
they perceived as the dominant paradigm derived from young white students
living away from home. This user research was very insightful, but we felt that
we lacked some broader conceptual understanding of how to respond to this
information via our teaching practices. We invited an external consultant on
de-colonising the curriculum to work with a key group of staff.>* This is a
movement that has gained some traction in the UK, the US and South
Africa, which argues that university curricula are strongly conditioned by
colonial and Western-centric world-views leading to feelings of margin-
alisation and alienation for BAME students and which recognises that uni-
versity environments can be structurally racist. This forced us to consider
representational issues—did we overuse Western European names in our pro-
blem scenarios and white faces in our slides and images? It also led us to
question our reading lists and to think more creatively about the topics we
discussed, introducing a stronger focus on issues of social justice and positive
examples of effective legal approaches from across the world. Broader
approaches to inclusion®* also inspired us to redesign our classroom activities
and dynamics to promote a ‘friendly classroom’ approach where we provide
structured opportunities for students from different backgrounds to work
together both within and beyond the classroom.

User personas

The software designer Alan Cooper developed the concept of personas as a
design tool, and explained that ‘Personas are not real people, but they repre-
sent them throughout the design process. They are hypothetical archetypes of
actual users, [often] defined by their goals’.>> Pruitt and Grudin argue that
their strength lies in their usability; as a conduit for conveying a broad range
of data not covered by other design methods.*¢

We worked with students, through drafting, consulting and re-drafting, to
co-create three user personas to represent a range of educational and social/
family backgrounds, demographic characteristics, career goals and personal
interests. We kept the personas as constant reference points and test cases by
placing the one-page persona documents in the middle of the table during
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weekly meetings. Because each persona has a name, a face and a realistic
background, they very quickly became authentic to us. We became emotion-
ally invested in how our design decisions on timetabling, or pedagogy, or
academic support would work for Terri, Nazir and Karen. The benefits were
at least three-fold. First, they helped us shift perspective from a teacher to a
student view of issues. As Cooper says, designers often have a vague or con-
tradictory sense of users and so revert to scenarios based on people like
themselves.>” Second, they provided diversity, not only in their demographics,
but also in their life circumstances and different priorities outside of their
studies.

Third, the personas acted as ‘boundary objects’. Pruitt and Grudin argue
that a great value of personas is in providing a shared basis for communica-
tion.>®® When a team member used the phrase ‘our first years’ there were,
inevitably, at least six different mental images of what we were talking about,
derived from our different assumptions and experiences. The personas will not
have eliminated this effect but should have reduced the disparities in our
thinking. This is indicative of a wider benefit of some of the prototyping
outlined below—that when we get information, views and assumptions out of
our heads and into some form of written/visual representation, we develop a
better shared understanding.

Define and ideate

Defining involves data synthesis and coming to a refined problem under-
standing whilst ideation aims at suggesting multiple, alternative and diverse
ideas to address the problem; an opportunity ‘to drive in variance’.*® In line
with the fluid nature of design thinking, it is difficult to unpick what we did
and put it into separate define and ideation stages. The UX research and the
idea creation activities, for example, generated ideas and information relevant
to the empathy, definition and ideation phases.

The team were experienced in curriculum development but were not used
to the process of deep collaboration. We scheduled an hour a week together
(plus occasional longer sessions) so that we could co-create, e.g. the pro-
gramme-level learning outcomes, using the ideation methods outlined below.
This helped to define our project goals and actions, which we captured and
monitored through Gantt charts.

In theory, this was quite a simple part of the process, but in practice it was
difficult to schedule times when all team members were available. It also felt like
an unusual way of working. Many of our prior experiences in higher education
involved working in isolation and then reporting back to colleagues, often with
fairly detailed and developed drafts and proposals. This often led to a need to
reassert or clarify the parameters of the particular project. There could also be a
reluctance to unpick the work of colleagues or conversely an invitation to act like
archetypal lawyers in, according to Hagan, making ‘a sport out of shooting

down ideas as quickly and thoroughly as possible’.*
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Curriculum Design Project — Persona A

Tevrvy

Jackson

Age: 19

From: Wakefield, Yorkshire; going
to live in 1Q Halls of Residence

el Educational Background: BTEC in Business, DD; 8 GSCEs Grades A-D

8’ Work: Terri thinks she will try to get a job working in a bar for e.g. two
nights a week.

@Goals: Terri currently thinks she wants to qualify as a solicitor but is not
100% sure and she is also attracted to a career in teaching. She aims to enjoy
her time at University and, despite her social anxiety, hopes to make some

good friends.

' Interests: Terri is vegan and is interested in environmental issues. She is
looking forward to learning about criminal law and human rights.

Social Background: Terri has had a chaotic family life. She was bullied at
school and developed social anxiety. At times, this has developed into
depression. She has a good relationship with her GP in Wakefield but hasn’t
registered with a GP in Preston. She is a bit overawed by the size and scale of

UCLan and university life.

Figure 6.2 User personas developed for the UCLan law curriculum project.
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In contrast, this co-creation method meant that we often did not know who
had proposed a particular idea. It was just as likely to come from an inter-
action as from a single person, which chimes with Berg’s observation of ‘the
primal mark’, that the beginning of a creative process shapes the end and that
new ways of working affect the outcomes.*! Our experience also accords with
Johnson’s thesis that good ideas are more likely to be generated by networks
and collaboration, especially if this is structured as time alone, followed by
focussed time together.*> On reflection, we could have explored ways of more
directly involving students in the collaboration process beyond the interviews,
user personas and other informal consultations. The process, though, was a
bit of a stretch for the project team. We were already out of our comfort
zones. With such an interactive process where we needed to feel that we could
be very open with each other, including on existing shortcomings, it may have
been difficult to bring in students to all meetings without negatively affecting
the dynamic.

To ideate we used ‘How might we ...?” questions and brain writing
techniques (a process where participants sit in silence and write as many
ideas as possible, one idea per sticky note). This opened a space for us to
think differently about our educational approaches and for all team mem-
bers to contribute ideas. We felt that it allowed us to postpone the usual
legal/academic processes of critique, review and defence until we had gen-
erated a wider range of ideas. We used sticky notes, idea clustering, and
voting to prioritise ideas and actions.

Some team members found it genuinely difficult to undertake the brain writ-
ing task, not because they could not generate ideas but because they struggled to
do so in silence. As lawyers, and teachers, they were used to verbalising ideas as
they went along, together with rationalising, amending and examining con-
sequences. One example of an output generated by these methods was a visuali-
sation idea. We adopted a uniform icon set to highlight the key skills and
learning outcomes developed across modules, e.g. research, legal reasoning, and
employability. Staff use the icons in lecture slides and other learning materials to
show students the connections between modules, and how their educational
development is an iterative, virtuous spiral process.*’

Prototype

Prototyping involves quickly and inexpensively developing ‘tangible and
experienceable representations of ideas’,** and is a central feature of design
practices. We prototyped what a typical week of overall contact time would
look like for a Year 1 student—how many classes, how long, when scheduled,
and the gaps between them. This enabled us to account for the different needs
and demands on our students, as derived from UX research and kept visible
via the user personas.

We also had a more detailed journey map of the first semester. This enabled
us to draw connections between modules in greater depth than we had
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previously been able to. The module leaders for Legal Method and Public
Law (the first semester modules) were able to sit together and see week by
week the range of learning activities that students would be undertaking. This
allowed us to eliminate repetitions and to develop coherence in the pro-
gramme design. Again, this scems like a simple step, but it was the first time,
to our knowledge, that this detailed user view of student experience across
modules had been done within our school.

We had planned to do a full user experience journey mapping exercise for
the whole year. We envisaged this as a desktop exercise with a wider audience
including students, professional services staff and the head of school, so that
we could see the student journey through the year and obtain insights from a
wider group. This did not happen due to time constraints and was indicative
of a broader difficulty (or critical self-reflection)—that we had been too
ambitious in the scope of changes that we wanted to introduce in a single year
and the design methods we intended to use to develop them. A consolation was
the design notion that everything is a prototype, and the teaching principle that
delivery is improved by iteration and reflection.

Test

Testing involves trying out new solutions with users. Our first cohort of stu-
dents ‘tested’ the new course from September 2019, and we were pleased to
have the new curriculum structure, together with the supporting timetable
adjustments and detailed module content, in place in good time. Despite the
project co-ordinator changing institutions, the project team remained com-
mitted to the ethos and implementation of the project and progress continues.

It has been challenging to test and measure the effect of the curriculum
redesign, as we are still in the early phases of implementation. The waters
have also been somewhat muddied by overlapping institutional initiatives and
the effects of the coronavirus pandemic, which suspended our plans for
formal qualitative evaluation of staff and student experience of the new cur-
riculum. However, we believe that our innovative service design approach has
led to innovative changes. Examples of this include our adoption of ‘bridging
task’ activities where students work in small groups on interactive tasks out-
side the classroom which ‘bridge’ into the following workshop; and our the-
matic embedding of social justice and decolonisation across all modules.
Early indications also suggest positive outcomes for our students; module
pass and attainment rates have improved, and student withdrawal rates have
fallen, but the huge changes to delivery modes, assessment methods and pro-
gression and award criteria precipitated by the Covid-19 crisis make direct
comparison with previous years impossible.

Initial student feedback highlighted both positive experiences and areas to
address in future iterations. Students really appreciated the greater classroom
interaction and the opportunity to work in groups on a broad range of
learning tasks but (the perennial issue of) inconsistent student experiences
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across different classes was a concern. We also trialled an innovative example
of a UX service design method, ‘service safaris’, as part of our testing phase.
This involves a researcher shadowing users throughout the course of a full day
and can be used in the ‘empathise’ or ‘testing’ phase of a project, offering rich
insights into the lived experience of users. The team member who conducted the
service safaris fed back suggestions for improving our next iteration e.g. specific
learning activities that needed further development. Many of these changes have
been incorporated for the 2020 cohort and seem to be going well.

Our reflection on the curriculum re-design process acknowledges that some
key aspects will take time to embed as they involve a real shift in practice e.g.
moving from didactic to more active learning approaches, introducing social
justice themes and de-colonising the curriculum. These changes require staff
‘buy-in’, training and thoughtful integration into module content—it can
never be a quick fix. However, ongoing dialogue and sharing of ideas is
leading to further progress in module content and delivery in the current
academic year.

The overall picture so far is that the structures and approaches we devel-
oped in design mode have passed proof of concept and survived contact with
the real world. They work as a curriculum and a pedagogical ethos. However,
design theory is not a ‘one-stop-shop’. We recognise that the ambition and
scale of our foundational goals in redesigning our law curriculum will take
time to become embedded, and we will return to design mindsets and tools in
evaluating the programme and further developing it. We also acknowledge
the ongoing value of design theory as we continue to use service design
methods to evaluate changes to date and to influence changes to come.

Conclusion

Herbert Simon, a founding figure of design as a discipline, argues that
‘everyone designs who devises a course of action aimed at changing existing
situations into preferred ones’.** This is precisely what any team of curricu-
lum developers, or anyone starting a practical pedagogic project, aims to do.
This being the case, this chapter has argued that design thinking and service
design provide not a template, but a valuable framework and toolkit, that can
be applied outside of ‘legal design and innovation’ programmes, in order to
help re-envisage the delivery of general foundational law programmes. It is
not a short-cut or a panacea, and it involves at least as much work as more
traditional approaches, but in focussing more on the whole experience of the
student and in drawing on the collective creativity of teams it opens up spaces
for different ways of thinking about learning in law.

Notes

1 Professor of Law and Associate Head of the Law School, Lancaster University.
2 Senior Lecturer, Lancaster University.
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7 Teaching innovation in the age of
technology

Educating lawyers for digital disruption
using visually-oriented legal design
principles

Lisa Toohey', Monique Moore’ and Sara
Raymenzj

Introduction

As Diane May wryly and rightly observes:

In the age of technology, sometimes it just seems right to have students sit
down together, grab a pencil, and scratch their heads,

In the age of passivity, sometimes it just seems right to have students sit
down together, grab a pencil, and scratch their heads,

In the age of complexity, sometimes it just seems right to have students
sit down together, grab a pencil, and scratch their heads.*

In 2018, Newcastle Law School became the first law school in Australia to offer
students a dedicated course on Legal Design Thinking. We did so in response to
the changing legal environment, with the intention of helping students to
understand the role of innovation in a ‘disrupted’ legal world. At the same time,
we were aware of the transformative potential of the three activities that May
alludes to in the quote above—collaborative, human-focussed approaches;
practical, experiential learning; and the value of tackling big complex challenges.

This chapter reports on our experiences of deploying this initiative in the
university context, reflects on our own design decisions in constructing the
course and explains the skills and attributes that were developed through
formal Design Thinking instruction to help facilitate innovation. We also
explore the design choices that we made in creating the Legal Design Think-
ing course, some of the benefits and challenges of our approach, and what we
have identified as future directions for our research in this area. Our discus-
sion is based on a range of sources—our own reflections on the teaching
experience, the extant literature and qualitative data that we have collected as
part of a broader project examining lawyer engagement with innovation.

The chapter begins by explaining how contemporary legal industry dis-
course about innovation, technology, and the future of law—Iled particularly
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by the Law Societies—has shaped views of legal education in Australia, and
how it shaped our course in particular. The final form of the course was the
culmination of concerns and challenges that had engaged us as legal educa-
tors over several years, as well as specific dilemmas that we encountered once
we started planning and teaching the course. While the course was borne out
of a wish to focus on the impact of technology on the changing practice of
law, our research-led approach to the course led us to intentionally focus on
analogue and visual elements and resist an emphasis on technology, which we
explain below.

The chapter then explains the structure and approach of the course, and
how our ongoing empirical and secondary research in legal innovation has
informed and enriched our course design, and continues to do so. We also
explain, conversely, how our teaching of the course has revealed other
important issues for further research, and hypotheses for our ongoing
exploration of the nature of legal innovation. Our conclusion, somewhat
paradoxically, is that a course in legal design that focusses primarily on non-
digital approaches, and which emphasises visual, analogue experiences, is an
important foundation for future lawyers to develop the skills to work in the
age of technology.

Flip it, innovate it: the transformation debate in Australia

In the years leading up to the creation of our Legal Design Thinking course,
the country’s two largest Law Societies, the Law Institute of Victoria and the
Law Society of New South Wales, undertook substantial investigations into
the future needs of the legal profession and produced reports on how the
Australian legal community needed to position itself to remain relevant and
competitive.” As we explain below, these reports were influential in Australian
law schools, and resulted in increasing interest in how topics such as tech-
nology and innovation could be incorporated within the curriculum.

The larger of these reports was the ‘FLIP Report’, produced by the Law
Society of New South Wales following an extensive Commission of Inquiry,
with terms of reference seeking to ‘identify and understand the changes
affecting the profession’.® After receiving evidence from over one hundred
witnesses, the Inquiry produced a detailed report with ten chapters addressing
different dynamics impacting the practice of law, including globalisation,
changing client needs, technology and legal education. Smaller in scale, the
Law Institute of Victoria’s work (‘LIV Innovation Report’) focussed more
specifically on innovation, based on interviews with over 40 experts, and was
designed to identify how legal practice would change by 2025, and how lawyers
could best adapt and innovate to meet the challenges of change.”

The overall tenor of these reports reflects the concerns raised by the well-
known (but often critiqued) futurist Susskind about the changing competitive
dynamics in legal practice, including its commoditisation and the disruptive
effects of technology.® While the emphasis and conclusions of these reports
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differed slightly from one another, both overwhelmingly adopted Susskind’s
predictions of dramatic change in the profession, and sought to make
recommendations accordingly. Both highlighted the importance of fostering
innovation within the sector, developing knowledge and cultures that support
innovation, and ensuring that lawyers have a better understanding of the
potentially transformative effects of emerging technologies. As explained
below, the practical orientation of Australian law schools has meant that
these two reports were of great interest to Australian law schools and closely
considered by those interested in legal education and curriculum reform.

The Australian legal education context

In the wake of these reports, and notwithstanding a dynamic academic debate
that challenges and critiques aspects of the ‘Susskind prophecy’,” law schools
around Australia have revised their curriculum offerings, especially elective
(nonmandatory) courses.'” Their objective is to better equip graduates with
the skills, attributes, and knowledge to be effective in their future practice of
law. This has led many law schools to introduce courses on coding or app
building, as well as courses on technologies such as blockchain and artificial
intelligence."!

Australian law schools tend to have a strong emphasis on integrating legal
skills into the curriculum, generally with the aim of enhancing graduate
employability and producing graduates who are well prepared for legal prac-
tice. While this approach is not without significant criticism of this ‘voca-
tional’ emphasis,'” this remains a dominant narrative in Australian legal
education.'® Law schools were therefore very attuned to the recommendations
of both the FLIP Report and the LIV Innovation Report that encouraged
universities to teach skills necessary for innovative practice'* and for students
to ‘receive training in the skills necessary to create novel ways to commu-
nicate legal information and provide legal services’.'”> The FLIP Report in
particular highlighted the importance of technology, with its recommenda-
tions including that ‘[c]onsideration needs to be given to whether aspects of
technology need to be included in core courses ... and whether new subjects
such as coding for lawyers are needed’.!® However, because of the nature of
professional regulation in Australia, these Law Societies, while influential, are
not directly responsible for prescribing what is required for admission to
practice in Australia, or for shaping the core requirements of qualifying law
degrees.!”

An additional dynamic is the fact that graduates of Australia’s legal edu-
cation have never been destined exclusively for careers as lawyers. In some law
schools, barely a majority of students may aspire to practice law. This stands
in stark contrast with the United States (US), where the curious concept of
‘JD advantage jobs’ is a recent term coined to describe law graduates who
deploy their skills outside of legal practice.'® In Australia, law graduates have
long sought careers in consulting, government policy and corporate positions,
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and use their legal knowledge as an additional skills base. It is expected that
an increasing proportion of graduates will seek careers in innovation, knowl-
edge management, process re-engineering, data science and technology roles,
both inside and outside of law firms. Such issues have become increasingly
topical in Australian discussions about the future of law because it identifies
the growing need for legal education to offer transferrable skills.

The sum of these dynamics is to present something of a dilemma for the
curriculum designer and the law teacher. There are competing conceptions
about the relative importance of various future-oriented skills within the cur-
riculum, and while influential recommendations exist, there are no mandated
requirements. It is therefore up to each law school, and often each academic,
as to how to best equip their diverse student cohort with the skills and
knowledge necessary. At the same time, neither Susskind nor others offer a
clear path towards the ‘innovation’ that is required in a changing legal envir-
onment, as very little research has been undertaken on how to promote
innovation in the legal environment or how best to teach innovation skills to
lawyers."”

Being cognisant of these dynamics, we set about to offer an elective course
to develop the capacity of our students to confidently innovate, and to navi-
gate their future careers in which technology will play an ever-increasing role.
Along the way, we needed to make several design decisions, which (unsur-
prisingly) profoundly shaped the final shape of the course. We explain these
decision points in more detail below.

Technology-informed, but not technology-focussed

We intentionally sought to avoid a technology focus in our course for a range
of philosophical and pedagogical reasons. Firstly, we were keen to avoid a
lawyer-centric narrative that focusses on how technology helps or harms
lawyers through the ‘commodification of the practice of law’.*® As Susskind
points out, the same ‘disruption’ that makes lawyers uneasy about the future
of the profession also brings with it the possibility of better access to justice
for those who cannot currently afford legal advice.”! A lawyer-centric narra-
tive is also at odds with the value that we, and many members of the legal
profession, see in a human-focussed and client-focussed approach.

Secondly, the evidence suggests that the pace of technological change has
advanced more slowly than predicted. While there is no doubt that disruptive
technologies will transform the role of the lawyer, automating many tasks that
have been the ‘bread and butter’ of legal practice such as many aspects of
litigation, due diligence, contract drafting and review, the core of lawyering
remains. In the foreseeable future, much of the ‘higher value’ work, particu-
larly that requiring complex reasoning and skilful understanding of human
nature, will remain the domain of humans. Deloitte Access Economics argues
that demand for these ‘soft skills’—problem solving, teamwork, critical
thinking, innovation, emotional judgment and communication—will increase



Teaching innovation in the age of technology 85

to account for up to 80 per cent of jobs by 2030.* While rapid technological
evolution means that what students learn in class about ‘tech’ can quickly
become obsolete, what they learn about innovation skills is both enduring and
translatable into different contexts.

Thirdly, and most importantly, by centring technology in the innovation
process, we risk implying that innovation necessarily involves technology. This
is a common misconception for many within the legal profession. Empirical
research recently undertaken by our team reinforced this false assumption,
with one interviewee lamenting:

It’s interesting because often when I do a lot of public speaking on this,
there is a bit of a perception in the market that often innovation equals
technology. I always say if people come with that mindset, it is destined a
failure. It is not technology. In fact, I have seen many organizations think
that technology is going to solve their problems, and they don’t do any
person’s work beforehand. As a result, they only make the problem that
much worse because they are applying technology to it.>

A strongly technology-focussed view of the future legal profession is both
unhelpful and potentially harmful. As Graben argues, law schools are
uniquely positioned to instil in future members of the justice system the abil-
ity to both promote and critique the use of technology, and yet the ‘paucity of
analysis on the effects of technology on law’s production stands in stark con-
trast to disruptive technologies already being introduced to the market’.** In
other work, we have explored the ease with which technology can be deployed
to be deeply harmful to the justice system and impede rather than promote
access to justice.”> Such conclusions helped to inform our teaching approach.
What we discovered was that design thinking, executed with rigour, is an
effective approach ‘to ensure [that] technological solutions are designed from
the outset to meet the needs of end users of legal technology, and not just the
needs as they are perceived by system experts such as lawyers and
policymakers’.%¢

With these considerations in mind, we selected Design Thinking as a
methodology on which to centre our course. We adopted the Stanford d.
school five step model of empathise, define, ideate, prototype, test®’ because it
is a commonly-used model, as exemplified in Margaret Hagan’s ‘design-
driven approach to law’.*® As we have explained in a previous article, the
benefit of Legal Design lies largely in its process of structured innovation:

Legal Design offers a structured method to encourage an iterative and
user-focused process of law reform and innovation that allows for mis-
calculations and mistaken assumptions to be made and corrected before a
purported solution is released to an end user. It offers the ability to inte-
grate methods of information delivery that suit a range of users, for
example through the integration of visual law.?
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Such observations offered a unique opportunity to make an important (and
symbolic choice) to design a more human-centred rather technocentric course.
In summary, our approach could be described as technology-informed, rather
than technology-focussed.

Course structure

The current Legal Design Thinking course begins with an introduction to the
concept of law as information, focussing on the tangible problems that people
experience when they try to access legal services.®® It then introduces the
design thinking methodology, highlighting how it differs from mainstream
legal thinking, and focusses on students approaching a group ‘innovation
challenge’.

When identifying suitable challenge scenarios, the teaching team drew on
the insights of staff at the University of Newcastle Legal Clinic (Legal Clinic).
The Legal Clinic has direct contact with the community and with local law-
yers, and therefore has invaluable insight into current community legal needs.
Our selection of challenge scenarios was also created with reference to
common student experiences with the legal system, so that our class of stu-
dents would hopefully have some pre-existing understanding of the context
and underlying legal principles. Some of the actual challenge scenarios inclu-
ded: “‘How can we make insurance more comprehensible?’; ‘How can we help
people report workplace bullying?’; and ‘How can we assist international
students to understand their work rights in Australia?’

We found that the choice of scenario was extremely important. Where sce-
narios were too legally complex, or broached unfamiliar areas of law, students
would lose focus on the Design Thinking process as they became preoccupied
with understanding the underlying legal doctrines and legislation that applied
to the scenario. We also rejected scenarios that were the topic of present law
reform debates, as our objective in the course was to work with law as it
presently exists.

Most of the face-to-face time was allocated to stepping students through
the stages of Design Thinking methodology. This included helping them to
work towards their own group challenge and offering smaller ‘mini chal-
lenges’ to help them develop the skills required for each stage of the metho-
dology. These mini challenges used templates, patterns, and exemplars such as
the Visual Law Library,’' the Graphical Advocacy Project®* and the Contract
Pattern Design Library.>® We asked students to model some of these patterns
in these smaller tasks, such as a visual redesign of a section of Apple®’s Terms
of Service, to build their confidence with these techniques before considering
them in the prototyping phase.

We found it important to delay the discussion of technology until after
we had established the Design Thinking methodology as the fundamental
concept of the course. Therefore, rather than opening and framing the
course with a discussion about technology and disruption, such as artificial
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intelligence or blockchain, we focussed on a discussion of access to justice
concerns along with community challenges related to grasping complex legal
information and processes. Only once students had completed the ideation
phase and were part-way through prototyping, then technology aspects were
introduced. This avoided students being pre-disposed towards technological
solutions and instead focussing squarely on end user needs. Consequently, the
students tended towards creating more feasible, user-focused solutions,
instead of being inclined towards complex technology or ‘apps’ that were not
necessarily the best solution.

Assessment in the course required the group to submit a refined version of
their prototype, together with a portfolio that showed the evolution of their
work and research undertaken, and a reflection on the group’s experiences.
This offered evidence of the iterative nature of the design process, as well as
highlighted the role of experimentation. We expressly encouraged students to
include evidence of their rejected or failed ideas. The remainder of the course
assessment included a class participation mark and a research essay on a
topic based on the course readings of the student’s choice.

The section above may give the misconception that many of these features
were present in the initial course offering. We would like to stress that, like the
design process itself, our course evolved iteratively, where we reflected on the
sequencing and structure, and experimented with changes. For example, when
we first offered the course, we introduced technology quite early in the piece.
We soon found that the students were keen to propose blockchain solutions to
a range of scenarios, at the expense of analogue, lower cost initiatives. Sub-
sequent revisions of the course addressed the sequencing issue, as explained
above, with better results. In a future iteration of the course, we plan to
expressly instruct students to create both an ‘analogue’ and a ‘digital’ solution
and compare the advantages and disadvantages of each in their portfolio.

Research-led course design

Supporting the evolution of our Legal Design Thinking was our research
agenda. Commencing in late 2019, we established a qualitative project based
on phenomenographic principles to explore how the Australian legal ecosys-
tem has responded to the changing nature of legal practice and calls for
innovation.** Our study involved 48 participants from a range of back-
grounds, including practising lawyers, consultants, academics, students and
people working in innovation roles in law firms. Interviewees were asked
about a range of topics, including their views of legal industry trends and
challenges; their definition of an approach to innovation, the skills and cap-
abilities might facilitate innovation, and how best to aid law student’s devel-
opment of innovation capacity.

Several findings evolved from our research which has confirmed and further
informed our Legal Design Thinking course. These include a focus on: (1) the
visual; (2) process and method; (3) working with experts; (4) connecting with
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empathy; and (5) normalising challenge, failure, and ambiguity. The remainder
of this chapter will draw on the observed experiences of developing the Legal
Design Thinking course and research findings.

A visual focus

Lawyers in our empirical study have reported that some of their most effective
innovations have come from non-technological initiatives that pay attention to
the visual. While visual approaches are a corner stone of ‘designerly ways’, they
do not always come naturally to lawyerly types.>> US-based research on law stu-
dents reinforces what many educators intuit, and which our interviewees identi-
fied — that on average, law students are less oriented to visual sources and tactile
kinaesthetic learning than the general student population and show stronger
preferences towards writing and speaking.*® These insights are important in a
Design Thinking context, as lawyer-designers may tend to underestimate the
preference of the general population for visual and tactile learning methods.

Often lawyers underestimate a client’s preference for visually oriented
flowcharts, graphs, or other pictorial elements and overestimate their will-
ingness to digest complex written or verbal information. One in-house lawyer
at a banking institution confirmed this view. It was shared that even though
the banking institution operated in a traditional manner, brevity was critical.
Brevity was best achieved using easy-to-digest visual displays (like flow
charts). This helped to reduce information asymmetries between the legal
department, other professionals and clients. Lengthy legal responses coupled
with verbose legalese were viewed negatively as increasing unnecessary costs,
while visual manifestations of the same information were viewed positively as
offering value.

Another lawyer reported that their firm had systematically reviewed all
client facing documentation, resulting in the firm converting letters that had
previously been three to four pages into single-page infographics. They then
measured responses identifying an increase in positive client feedback.’’ An
interviewee from one of Australia’s largest firms commented that visual approa-
ches were being sought by clients seeking ‘much more streamlined and visual
contracts’ and ‘want[ing] whatever we give them to be immediately digestible ...
there are really complex things that were trying to get across, but they want
them simplified and they want the visual’. They lamented that in their experi-
ence, law graduates were ill-equipped to support these client needs:

[G]rads come out of university writing and conveying [written] messages.
They’ve got some very formalized techniques that they use ... . We have
to then retrain them, and we have to retrain them with partners who have
been doing it the same way their whole lives. It’s a really slow reskilling.*®

Integrating these insights into our teaching practice, we observed that res-
killing our students was a worthwhile process. It was helpful for students to
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have access to a range of physical materials to develop their visual repre-
sentation skills. We also observed that it was important to provide opportu-
nities for non-visually-inclined people to develop these skills even if they were
initially reticent to do so. To encourage physical rather than computer-based
experimentation, we provided the students with blank scrapbooks, making art
materials available, along with a range of props such as paper money,
LEGO®, plasticine and foam boards. Students that remained highly resistant
to drawing or using physical materials were instead encouraged to start with
more familiar programs like PowerPoint®, visually displaying ideas using icon
sets or clipart.

A focus on process and method

We found that students responded positively to clear processes and methods
to assist them in the “messy” work of innovation. Social problems of law and
justice are inherently complex and non-linear, standing in contrast to the
simplified and compartmentalised problems that students experience in black
letter scenarios presented in traditional classroom-based contract or tort pro-
blem-solving. Through innovation challenges and interacting with users, stu-
dents come to utterly understand the way in which legal problems become
actual social problems. This process often involves gaining insights from key
stakeholders like end-users and multiple disciplinary experts who may be
involved in Design Thinking. As one law dean interviewee explained when
asked about what makes a good lawyer:

It’s about being able to understand a complex problem from a complexity
of points of view which is what people find, and again, find so incredibly
frustrating.>

One of the strengths of centring the course around Design Thinking was that
it offers a structured and practical step-by-step method to innovate and
entrenches a human-focussed perspective. Few people would expect that a
lawyer is going to understand how to run a case or undertake legal analysis
simply by being told to do it. Instead, lawyers are given instruction in prin-
ciples, context, method, and strategy, both during formal study and in the
workplace. Critical to this is grasping context, for without context, laws
cannot be crafted.

We found that applying similarly structured approaches to innovation gave
both students and practising lawyers the confidence to both experiment and
to trust the method. This process prevented teams from diverging from their
problems. We also found that trust in the method increased when we spent
time focussing on the intellectual history of Design Thinking, summarising
and explaining the research, both in law and from other disciplines, and on
having guest speakers join by Zoom to present short case studies illustrating
the successful application of principles across the full justice spectrum.
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In the second iteration of the course, we spent additional time explicitly
discussing the different types of reasoning—specifically abductive reasoning—
that underpins Design Thinking, and how it differs from standard legal rea-
soning. A hallmark of this mode of reasoning and problem solving is that
there is no fixed concept of a solution reached through the reasoning process.
This was something that students found particularly challenging. This was
overcome by reassuring students that Design Thinking is initially inherently
ambiguous, predicated on resolving ‘wicked’ or difficult to resolve problems,
rather than undertaking rational ‘black letter’ legal analysis. Also, such diffi-
culties and difference can often yield innovative results mainstream legal
analysis may not be capable of achieving.

Working with experts

Another value we wished to communicate during the course was to reinforce
respectful boundaries between lawyers and other professionals. This was
another reason we encouraged students to produce messy prototypes and
wireframes rather than finished products. Too often, in our opinion, lawyers
are falsely given the impression that they can grasp the fundamentals of
complex technologies and high-level skills such as coding or graphic design in
a single course.*® We tried to reinforce the idea that a lawyer can create a
prototype, which can then be developed with more rigorous testing in colla-
boration with graphic designers, programmers or other appropriate experts.

According to some researchers, the ability to work well in teams, and
respect different disciplinary expertise is at least, in part a generational attri-
bute, with millennials (born 1982-1998) noted as being strong at teamwork
compared to previous and subsequent generations. A disinclination towards
teamwork has been a striking characteristic of legal practice, particularly
where senior lawyers need to collaborate with graduates or law students.*!
Law firms are replete with terminology that downplays the role of experts
from other disciplines—particularly seen in the term ‘non-lawyer’:

Law firm talent wars today seem myopically focused on lawyers. The chal-
lenge of recruiting top legal talent pales in comparison to hiring top Al and
data science talent. Both fields are growing explosively but the talent is not.
Firms that want to win the war for that talent—even for consulting sup-
port—must eliminate the caste system. They must banish not just the term
‘non-lawyer’, but also the thinking behind and projected feelings from it.*?

In our course, we tried wherever possible to introduce law students to
experts—particularly from fields such as graphic design and IT. Such experts
were invited to speak to the class about multi-disciplinary collaboration and
how to develop practices that foster trust-building, clear communication,
conflict resolution and extract value when working with experts from differing
backgrounds to achieve outcomes.
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Connecting with empathy and emotions

Critical to effective design thinking is the ability to distil possible solutions
from the designers’ genuine and deep understanding of the end-user’s needs.
Data about those needs are collected through the step often referred to as
‘empathy’—so called because its objective is for the designer to be able to
‘walk a mile’ in the end-user’s shoes. This end-user focus revolves around lis-
tening first, as opposed to developing instant solutions. This requires a flex-
ible, open-minded approach by a designer capable of absorbing a broad range
of practical, emotional and conceptual information.

Gaining end-user and stakeholder views, and iteratively weaving those into
the prototyping process has the effect of making the design process non-
linear. The process explicitly avoids definitive solutions during the stages of
the design thinking process, focussing instead on prototypes to elicit further
feedback. The consequence is that Design Thinkers must be willing to sit with
frustration because solutions are not clear from the outset. There is no reverse
engineering. Both the uncertainty and the demands for empathy are often
challenging for those with legal analytical tendencies.

Few of these skills receive attention in the mainstream legal curriculum. In
fact, the dominant view of ‘professionalism’ is to train students on how to
distance themselves from emotional connections and avoid empathetic
approaches to information. As the managing partner of a major law firm
observed in a newspaper interview, ‘To be innovative, we needed to first tap
into our lawyers’ empathy’. In a similar vein, Inglis explains:

Innovation is about challenging the status quo with a mindset that
embraces change, interrogates the root cause of a problem and then
thinks creatively to solve that problem. It’s essential to have the right
attitude — be curious, authentic, empathetic and have fun. If and when
you incorporate these things into your legal practice, you will become an
innovative lawyer and will be set up for an interesting and innovative
legal career.*?

We found that many students are naturally inclined to skip the ‘empathy’
stage—perhaps because they wish to rush to solutions. Often, they may
prefer to develop their own ideas to solutions rather than listening to what
end-users and stakeholders tell them. Others expressed frustration with
speaking to end-users, observing it is both challenging and uncomfortable.
Insisting upon use of the Design Thinking methodology was one tool that
helped us to ensure that the students adequately addressed end-user experi-
ence. We often reiterated the similarities with qualitative research and the
importance of concepts such as saturation. At a practical level, we also
reinforced the importance of empathy work through the assessment
requirements—and required evidence of their primary research with end-
users to be featured in their portfolios.
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Normalising challenge, failure and ambiguity

Finally, we believe that there are many aspects of the Design Thinking
process that can facilitate resilience for those who learn the method. Tang
has undertaken extensive exploration of law student resilience, and believes
that this can be facilitated by a model of lawyering that advocates for
‘collaborative, relationship-based models that emphasize mobilizing hope
and optimism, active client involvement, ... and helping clients mobilize
their own intrinsic intelligence for solution-finding’.** There is striking
resonance between Tang’s model and the Design Thinking method—not
just in their emphasis of an engaged end-user, but also in their collabora-
tive, human-focussed approach, and even for the capacity to mobilise hope
and optimism.

Design Thinking allows law students to believe that they can make mean-
ingful contributions to address ‘wicked problems’—and equally that they are
not required to solve the unsolvable, but rather to improve the experience of
the end-user. We believe this is capable of inculcating students with a sense of
hope and optimism.

At the same time, the iterative nature of the Design Thinking process
emphasises failure as a normal and essential part of the process, something
that is required rather than something that is to be avoided. Law students, like
lawyers in practice, are less accustomed to failure, and generally poorly dis-
posed to seeing the advantages of failure. However, it is well acknowledged
that failure is an important part of innovation—meaning that if lawyers are
not willing to fail, they are unlikely to succeed at innovation. As one former
student, now practising lawyer interviewee observed, when asked what they
found most challenging about innovation:

Learning that it’s okay to fail and learning from those mistakes. That’s
definitely the hardest thing to get used to because every failure will be
different, like you haven’t experienced it before. It’s hard just trying to get
used to the process of failure and learning from it.*’

Much has been written about lawyer personality, although the research tends
to be quite outdated, US-focussed, and the results not overly consistent.
However, the general findings are that lawyers tend to have much higher rates
of cynicism, pessimism and perfectionism when compared with other popu-
lations.*® While these are clearly generalisations, and perhaps more applicable
to the average law student than to one that voluntarily enrols in an innovation
course, we nonetheless noticed the difficulties that many students had sitting
with ‘messy’ data, with making rough prototypes, with seeking and receiving
feedback, and facing setbacks and failures. We also found that, at times, we
struggled with allowing students to fail—and in subsequent iterations of the
course, became more adept at not intervening when students went off course,
letting failures happen and then coaching them to reflect and correct.
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The research is overwhelmingly clear, both in Australia and elsewhere, that
law students and lawyers as a cohort have particularly poor levels of wellbeing.*”
Considering how best to improve law student outcomes, Tang explains the ben-
efits of better understanding law student’s subjective experiences, understanding
and supporting them to make changes.*®

Having taught the Legal Design Thinking course across several iterations
to law students, and having also delivered parts of the course to practising
lawyers, we are convinced of the potential for Design Thinking to benefit
lawyer and law student wellbeing through its ability to raise self-awareness
and metacognition, decreasing perfectionism and increasing comfort with
navigating failure and uncertainty. We believe that law students who experi-
ence the challenges of a Design Thinking class are more emotionally capable
of managing every day and future challenges in practice. Furthermore, we
propose that the positive, human-focussed nature of Design Thinking pro-
motes legal student and practitioner wellbeing because it offers hope to all
practitioners (the new and old guard) that all can contribute positively to
difficult problems evolving in law and justice regardless of technological or
creative propensity. As we have flagged, these are starting propositions that
we believe offer opportunity for further formal research.

Conclusion

Our case study serves to illustrate the benefits of incorporating both Design
Thinking and visual law into the law curriculum, as well as some of the
decision points and challenges. It provides insights into how teaching Design
Thinking can help students relate to the wider world of lawyering in an age of
technological change. The case study also reveals aspects of Design Thinking
in the law curriculum that warrant further, more detailed evaluation and
research.

This chapter opened with a quote from Diane May about the values of
working in groups to physically ‘nut out’ complex problems.*” This quote
encapsulates so much about our impetus for opting to use a more unorthodox
analogue—and visually-focussed, legal design thinking course. Critical to this
decision was the realisation that students need to be better equipped to navi-
gate change, disruption, and failure for an emerging ‘future law’ century.
Teaching Design Thinking to law students has been both a challenging and
an immensely rewarding experience. While the term ‘Design Thinking’ was
not in Susskind’s lexicon, he nonetheless advocates for a human-centred
approach:

One person’s disruption can be another’s salvation. There is a lesson here
for lawyers that reaches beyond the issue of disruption—always give
thought to the recipient of your services. When considering some kind of
innovation, put yourselves in the shoes of those you are meant to be
helping. What will it mean for them?*°
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In our experience, many lawyers, especially more recent graduates, can readily
understand the tasks that are being asked of them—to be innovative and to
be client-focussed—but are not equipped with the skills and methods to reach
these innovative needs. Our experience in teaching this course, coupled with
our research, identifies the importance of teaching Design Thinking to legal
graduates to enhance innovative capabilities of tomorrow’s lawyers. More
specifically, our experience highlights the benefits that can be gained from
‘dialling back’ an emphasis on technology in favour of an emphasis on design
thinking methods.
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8 Teaching IT Law through the lens of
legal design1

Rossana Ducato® and Alain StroweP

Introduction

Law curricula are often accused of being too theoretical and knowledge-
based, and of not preparing students adequately for practice and the chal-
lenges of the legal professions. A number of developments over the last few
years have sought to address this perceived gap between academia and
practice, including individual initiatives by professors to tailor-made courses
on legal skills, the blossoming of legal clinics and moot courts to curricular
internships as part of the study plan, and student associations enterprises
to the launch of European projects aimed explicitly at modernising legal
education.’

These initiatives integrate the learning experience with practical skills,
advocacy, problem-solving thinking, and communication ability. However,
there is a growing demand for further educational needs beyond the ‘think
like a lawyer’ framework. The legal professions are evolving rapidly, in parti-
cular, due to the technological turn.” Many practitioners have to deal daily
with complex problems that often require a multidisciplinary effort, and a
subset of those are involved in the co-creation of innovative services that are
quite distant from the traditional legal opinion.® In a way, the ‘lawyer 4.0”’s
work tends to resemble the activity of the legal researcher: they need to
navigate the complexity of the technological environment, be inclined towards
life-learning, open to interdisciplinary collaborations, able to organise and
manage projects to offer innovative legal services.

To cover these additional needs, legal education should provide graduates
with a solid knowledge of the law, legal skills, and a forma mentis that will
allow them to communicate and collaborate with experts in other fields. This
is the idea behind the ‘T-shaped’ curriculum. The latter is not something
completely new, but nor is it yet fully embraced.” Among the disciplines that
can contribute to the T-shaped lawyer’s horizontal segment of expertise,
design and design thinking figure prominently.® Today, only a small number
of courses integrate designerly thinking in the toolkit of the law student, but
the labs and initiatives in the field are growing and showing some interesting
achievements.’
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This chapter introduces the teaching and learning experience developed
within the “European IT Law by Design’ (EITLab) module at UCLouvain.'”
The module has been awarded an Erasmus+ Jean Monnet grant for EU stu-
dies, and it aims at introducing the students to Information and Technology
(IT) Law at the European level by combining a theoretical analysis of the
current legal issues raised by artificial intelligence with a more practical
approach, based on ‘legal design’.

Legal design is a growing field of research, practice, policy, and activism in
which design’s human-centred approach is applied to the world of law."! It is
increasingly accepted that design methods and processes can contribute to
opening new legal (and extra-legal) pathways for testing and improving the
legal system. Examples of legal design applications include not only the
representation of legal texts (contracts, privacy policy, legislation, criminal
and civil evidence) through visualisation, but also access to justice, access to
legal information, provisions of new legal services, citizens’ empowerment. '

The following sections present the course structure, goals, and learning
outcomes, showing the strategies and tools that might provide insights into
building interdisciplinary courses at the crossroad of law and design.

Course structure and learning outcomes

The EITLab runs for eleven weeks. It is offered as an optional module to the
students of the Master in Law and the Advanced Master in European Law,
and to postgraduates from the certificate in ‘Gestion des droits intellectuels et
pratiques numériques’ (‘Management of intellectual property rights and
information technology’). It aims to support an interdisciplinary learning
journey through IT law using a series of activities that promote academic
excellence, critical thinking, acquisition of soft skills and active citizenship.

More specifically, the students are called to work collaboratively to solve a
legal problem in the field of IT Law through the lens of human-centred
design. In so doing they must integrate legal knowledge, legal skills and
design methodologies to develop innovative services or solutions. The course
is therefore constructed primarily as a ‘learning by doing’ experience. The
following sections introduce the core pedagogical components of the course:
‘Foundations of IT Law’ and ‘Legal Design in Action’. It is important to note
that these pedagogical components are complemented by a series of inter-
active ‘Conversations on Legal Design’ in which guest scholars, lawyers and
experts present their work in the field of legal design to students.

Foundations of IT law

This first part of the EITLab introduces students to contemporary issues in
the regulation of information technology and artificial intelligence (AI). IT
Law is a highly technical area with which most students are not familiar, so
this series of thematic sessions provides basic knowledge of relevant legal
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frameworks, such as privacy, data protection, consumer law, e-commerce and
so on that are to be applied during the second part of the course. This part of
the course presents some of the current challenges brought by the develop-
ments in the field of Al, explores the legal framework applicable to it, exposes
the gaps of protection caused by Al-based tools, and how the law reacts (or
not) to them.

This part of the course, which is in principle more theoretical, is meant to
provide the principal coordinates of the relevant legal disciplines, i.e. their ratio-
nale, structure, fundamental principles and relationship with other branches. The
lectures, however, include an interactive session where students are immediately
called on to elaborate on the concepts and notions just presented. This critical
thinking activity is developed through individual and collective exercises which
encourage students to use visual tools.'* Here we highlight two such activities
that we have developed and experimented with over the past three years: the
Data Protection Canvas and the Jigsaw Seminar.

The Data Protection Canvas is a paper-based tool we provide to students
for their first exercise during the lecture on data protection. The class is divi-
ded into pairs, and each of them has to solve a basic data protection case. The
canvas, which contains the key points to address—such as material and ter-
ritorial scope of application of the General Data Protection Regulation,
actors involved in the processing, potential violation, and solution—is meant
to support the understanding of the facts and legal implications of the given
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Figure 8.1 Data protection canvas—mind map. The students annotate their answers
(in the form of keywords) on Post-it® notes which are then applied on the
different squares.
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data protection scenario. Students have to visualise such key elements and use
the canvas to present their solution in front of the rest of the class. Therefore,
the canvas helps students structure the legal reasoning, reach significant
conclusions and communicate such outputs.

The Jigsaw Seminar (see Figure 8.2) is an example of the flipped
classroom—that is, a student-centred approach based on active learning.'*
More specifically, the jigsaw activity is a co-creative knowledge-building
exercise that can be imagined as a puzzle: each student has to add their piece
to complete the picture for the whole class’s benefit. In 2019/2020, we deci-
ded to use the jigsaw seminar technique to address the right to explain
automated decision-making processes in the General Data Protection Reg-
ulation (GDPR).!® The issue is topical in the contemporary debate on arti-
ficial intelligence and its regulation, and it gave rise to different positions in
the literature. We, therefore, selected a few seminal scientific papers (that
were also equivalent in terms of length) and assigned one of them to each
student.'® All students had to read and analyse their article before the
seminar. In particular, they had to identify the core thesis or theses of the
contribution, the arguments supporting each thesis and critically engage
with the paper. On the day of the seminar, the activity is articulated in four
main steps:

1 In the first part, the tutor explains the jigsaw seminar’s instructions and
briefly introduces the topic at stake (automated decision-making and the
right to explanation under the GDPR in our case), re-capping the rele-
vant points or provisions to take into account.

2 After this introduction, the students are grouped with the peers who
received the same paper. Within this group (so-called ‘seed group’), the
students have to discuss the article and their individual preparatory
work’s main outcomes. To support this activity, the students are asked to
visually represent the structure of the paper’s arguments in the form of a
mind map.

3 Following this first group discussion, each student (now indicated as the
‘expert’, e.g. on paper 1) has to join a newly formed group (‘post-seed’
group), which includes experts on papers 2 and 3. Each expert has to
briefly introduce to the other peers the article they analysed, presenting
the main claim and supporting arguments. The expert can also show the
mind map elaborated within the seed group discussion. After the first
round of presentation, the other students can ask questions to each other
about the papers, find convergences and divergences among the works
and highlight the points of strength and weakness of each argument.

4  After this second group discussion, the tutor reconvenes everyone for the
plenary session. With the whole class’s inputs, they outline each paper’s
key points, emphasises the tensions and the concurring opinions, adds
further insights from the literature, leads the discussion and encourages a
fair debate among students.
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Seed groups

Figure 8.2 Papers and groups allocation in the jigsaw seminar. From top to bottom,
representation of the seed groups and the post-seed groups, where the
number indicates the paper.

This type of seminar is particularly interesting to perform with a law class
because it allows students not only to acquire theoretical knowledge about
one topic but also to train several legal skills, such as analytical, critical and
communication abilities. The use of mind maps and graphs in such seminars
can contribute to strengthening the above-mentioned skills. The visualisation
exercise can help students ‘see’ the structure of a scholarly opinion, thus
facilitating identifying the relevant aspects, such as the main theses and the
hierarchy of arguments, comparing the different positions and discerning
potential gaps or contradictions more easily.'’

Legal design in action

The second block of the course is fully dedicated to developing a project in
the field of legal design and is modelled on the legal design cycle successfully
experimented in other Universities.'® It integrates human-centred design and
designerly thinking into legal studies, inviting students to create innovative
services and solutions to prevent or solve legal problems.

The focus area of legal design labs varies across countries and research
expertise: from access to justice to legal activism, from contract design to
legal visualisation and legal tech. The specific approach taken at the EITLab
derives from our research experience and the willingness to transfer this
research-based knowledge immediately into teaching. This virtuous exchange
is valuable not only for the students, who can access the latest developments
in the field, but also for the whole research and academic environment: on the
one hand, the lecturer can continue challenging their assumptions and
research results with the students; on the other hand, being introduced to
some basic research methodologies, the students will be more prepared to
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engage with their final dissertation.'” Furthermore, getting in contact with the
research context, they might ‘test’ their willingness to continue their career
development in academia and consider applying for a PhD.

At UCLouvain legal design is adopted as a method for investigating how
to implement legal principles (and their ratio) in practice.”’ More specifically,
we found the design toolkit particularly valuable when the law establishes an
information duty but leaves its concrete development to the obliged party.
Design offers a set of principles, instruments, and processes for improving the
way information is communicated to individuals, taking into account their
needs. This kind of approach has been indirectly seconded, for instance, in the
data protection domain. In its Guidelines on transparency, the Article 29
Working Party (WP29)*! stressed that the principle of transparency in the
GDPR is ‘user-centric rather than legalistic’.>?> Thus, when providing infor-
mation to the data subjects, if accountable controllers are

uncertain about the level of intelligibility and transparency of the infor-
mation and effectiveness of user interfaces/notices/policies etc., they can
test these, for example, through mechanisms such as user panels, read-
ability testing, formal and informal interactions and dialogue with
industry groups, consumer advocacy groups and regulatory bodies, where
appropriate, amongst other things.*?

These tools and procedures are paradigmatic of the legal design cycle, which
itself is modelled on the design process. The latter is variously presented in the
literature, and several authors stress that the process should be adapted
depending on the project.>* Despite the use of slightly different models and
frameworks,? the basic outline of the design process aimed at problem-sol-
ving can be represented in few iterative steps, as those popularised by the UK
Design Council in the well-known ‘double diamond’ matrix: 1) Discover; 2)
Define; 3) Develop; 4) Deliver.

In approaching a project, the designer should first understand the problem,
explore the situation from the target user’s perspective, and investigate the
state of the art (Discover). The results gathered from this phase are then
conveyed in the definition of the problem and the outline of its concrete
challenges (Define). Once the problem is identified, the designer has to
explore a range of potential solutions to that, and develop and test them on a
small-scale (Develop), finally refining and implementing the solution that
proved to work (Deliver). The double diamond graphically represents such
stages and the alternation between an expansive-thinking session (to investi-
gate, understand and create as much as possible) and a synthesis session
(definition of the problem, delivery of the outcome).?” All of these stages are
characterised by a set of methodologies (from brainstorming techniques to
user journey maps and prototyping) to support the project’s development.

This kind of design cycle has been subsumed, with adaptations, in the legal
design practice. One of the first examples of adopting the design process in
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the legal field is the Stanford legal design lab, directed by Margaret Hagan.?®
The design cycle framework, used by the students and the fellows in the
activities of the lab, is centred on a participatory methodology and structured
around five main steps (Discovery—Scoping—Building—Experimenting—Evol-
ving).?’ By integrating design methodologies into legal education, the Legal
Design Lab pioneered a series of initiatives for policy and social change and
is now focusing primarily in the field of access to justice.*

The second part of the EITLab (‘Legal Design in Action’) drew direct
inspiration from this model. The module is organised in six stages, which also
take into account what learning outcomes are reasonable to achieve given
external constraints (credits, time and workload).

The ‘Legal Design in Action’ is the core part of the learning by doing
exercise. It starts from a challenge, i.e. the legal problem on which the stu-
dents are going to work for the rest of the course. Students are assisted by a
team of interdisciplinary tutors (lawyers, designers, social scientists, etc.)
during the legal project’s development phases. The challenge is formulated by
the teaching team, based on our research expertise, or presented by external
partners who bring concrete issues they face in their practice (e.g. hidden
advertisement by social media influencers, GDPR’s data protection icons,
provision of privacy notices by voice assistant technologies, understandability
of privacy policies, etc.).>!

The class is then divided into small working groups of 4-5 students,
ensuring the gender and age balance, which begin investigating the legal and
design aspects of the topic (phase 1-—Discover). They investigate the legal
framework applicable to their challenge, identifying the relevant legal provi-
sions, interpreting them, and extracting the legal requirements to be taken
into account. At the same time they investigate the design aspects of the
challenge: Who is the potential target affected by the corresponding legal
problem(s), and what is the state of the art (for instance, how the law—or
social norms or technology—is already addressing the challenge). At this
stage, they are introduced to some design tools, such as the ‘persona’, i.e. a
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Figure 8.3 EITLab’s Legal Design cycle.
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realistic representation of the typical user of the product or technology to be
tested, and the ‘user journey’, which is a map to visualise the persona
experience when facing the legal challenge. These are examples of tools meant
to favour empathy towards the people affected by the problem at stake. To
complete their persona or user journey, the students are then introduced to
quantitative and qualitative research. In particular, the focus is on the meth-
odology for conducting interviews and observations.

All the data gathered in the ‘Discover’ phase is then used during the second
step (‘Define’). Here, the students are guided through strategies for defining
the case’s core aspects and, ultimately, their research question. Once this
general framework is set, the groups engage in “ideas generation” using
techniques such as brainwriting and brainstorming. As in the design process,
the sparkle of creativity convergences into a moment of synthesis, where the
teams will have to select the solution or the group of solutions that might be
more promising in terms of efficacy, efficiency, user empowerment, legal
compliance.

In the third phase (‘Protoype’) the groups learn how to develop the primer
of their solutions, and, in phase 4 (‘Test’) how to set the experiment to verify
whether their idea will work in practice or how it can be improved. Results of
this phase are used to refine the prototype into something that can be piloted
(phase 5—‘Refine’).

Finally, they receive training on argumentation and public speaking tech-
niques, including for online formats, to prepare them for their final presenta-
tion before the exam commission (phase 6—Present’).

Methods of evaluation

Two formative assessments are used to support the students’ metacognitive
process and capability of self-reflection to involve them in their learning and
evaluation journey.*> The first type of assessment is an individual reflective
report, where each student has to examine their learning experience and
engage with each session’s content. The second formative assessment is a
group exercise leading to the redaction of the research notebook. The latter
contains a brief report of the steps taken during the ‘Legal Design in Action’
and explains the decision taken. The notebook reflects a good practice adop-
ted in labs and research teams: especially in long-term projects, it is important
to be in the condition to easily trace back the data and motivations behind a
certain research path. This procedure is a way not only to ensure account-
ability but also to speed up the retrieval of the relevant information when
needed. Furthermore, the research notebook is a tool for the instructor to
follow students’ progress, see how they motivate certain choices and take on
board critiques and suggestions during the regular feedback group sessions
with the tutors.

The students are then graded based on two summative assessments. A
written assignment, e.g. preparing a scientific blogpost, intends to evaluate the
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theoretical knowledge acquired during the first part of the course (Foundation
of IT Law), the students’ ability to perform research independently, and pre-
sent legal arguments in a well-structured and persuasive way. The second
assessment consists of a group presentation of the legal design solution at the
end of the course. For this task, each team has to show the final result, but it
must also guide the commission through their research experience. In parti-
cular, they should critically address the limitations of their project and outline
the possible future lines of investigations, including long-term strategies for
the product/service evaluation. In their final presentation, the students can
also formulate recommendations and policy proposals based on the observa-
tions and preliminary results of their project.

Concluding remarks

In the university’s safe environment, this kind of course allows students to
discover and experiment with alternative ways to know and practise the law,
mirroring what could be the experience in the professional context. To
achieve this balance the EITLab uses a hybrid model that combines the
acquisition of basic knowledge about the subject matter with a project-based
approach. The latter proves to be particularly useful to gain multi-
dimensional knowledge and skills, which are usually underdeveloped in the
traditional law curriculum.*® Through their project development, students
learn and train a different set of abilities, such as empathy, teamwork and
collaboration, time management, communication and presentation, self-
discipline and self-motivation. The iterative process teaches them how to
deal with critiques and build on them to improve their work. The inter-
actions with experts in different fields and the seminars with visiting
scholars also strengthen their networking skills.

The EITLab course does not have the ambition to form ‘designers’ nor
‘empirical legal researchers’, rather to introduce students to different metho-
dological perspectives from design and the social sciences, and to help them
understand how they can use them in their future carcer, whether they decide
to become solicitors, judges, legal technologists, policy consultants, research-
ers, academics. Nor does the course intend to replace the traditional lecture-
based courses, which still play an important role in legal education. Rather it
aims at complementing the core law curriculum with an additional block to
form the “T-shaped’ lawyer.

Notes

1 The publication of this chapter has been made possible by the EU’s co-funding
within the framework of the Erasmus+ Jean Monnet Program. The European
Commission’s support for the production of this publication does not constitute an
endorsement of the contents, which reflect the views only of the authors, and the
Commission cannot be held responsible for any use which may be made of the
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9 Making a racism reporting tool
A legal design case study

Andy Unger' and Lucia Otoyo’

This chapter describes a project by student volunteers to build a racism
reporting tool for a local charity, The Monitoring Group (TMG).? It grew
out of two final year modules at London South Bank University that are
taught and assessed together: Law and Technology, which we have been run-
ning for law students since 2018/2019, and ICT Project Management in
Practice which is run for Computing Sciences students. The modules aim to
introduce students to the increasing impact of technology on the professions
and professional careers, particularly in the field of legal services, and to help
them develop and demonstrate new core skills that are likely to be in demand
from employers. In the first few weeks, we explore LawTech, Legal Design
and Project Management. Students engage in a short design project, rethink-
ing how to present social media contracts to users. They then work in multi-
disciplinary teams to design a digital Access to Justice resource for a real
client. To date these have included members of our Legal Advice Clinic*
team, as well as local lawyers, charities and organisations. Students are
assessed by an individual piece of self-reflection entitled Careers, Skills and
Personal Development Planning; and a group work report, which includes a
recorded demonstration of the working prototype of their proposed resource.’

It has always been our ambition to see potentially viable prototypes taken
on and developed for use in the local community, but the Law and Technol-
ogy module is too short for this to be a realistic outcome. The volunteer
project for TMG that we describe below was our first step towards realising
our goal. In the long run, we hope to establish a LawTech clinic to create
further opportunities for our students and support for local access to justice
initiatives.

The project

The Monitoring Group is a grassroots organisation established in Southall in
the early 1980s by community campaigners and lawyers who wished to chal-
lenge the growth of racism in the locality. It has grown to become a national
anti-racist charity that promotes civil rights. Their aims are: to promote good
race relations; to advance race relations by means of education and awareness
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raising; and to relieve the needs of those who are distressed or suffering vio-
lence or harassment. They specialise in ‘family-led empowerment and justice
campaigns’ which focus on casework, research and campaigns, including
helping the families of, for example, Kuldip Singh Sekon, Ricky Reel,
Michael Menson, Stephen Lawrence, Zahid Mubarek and Victoria Climbie.®

The Law Division of London South Bank University has worked with TMG
for a number of years, including hosting joint conferences. At one such conference,
in October of 2018, which focused on State Racism, Collusion and Resistance,’ we
agreed to explore developing a tool to enable victims to report incidents of racism
to the TMG online. Presently, TMG receives over 1,000 calls a year to its Help
Line from people suffering racial violence, religious hatred, sexual violence and
state neglect or misconduct. They do not have the resources to staff the helpline 24
hours a day, 7 days a week and are aware that many incidents go unreported and
unaddressed. So, we agreed that an online reporting tool would be useful.

As an initial step, two senior Monitoring Group staff members, Suresh
Grover and Dorothea Jones, volunteered to act as clients for groups of stu-
dents taking the Law and Technology module. Their groups were asked to
develop a racism reporting prototype for their assessed project work. Students
consulted them to understand the needs of potential users and to test poten-
tial designs for the proposed reporting tool. After the students submitted their
work, the projects were reviewed by TMG and it was agreed that together we
had a good understanding of what was needed.

The team

In December 2019, we began the process of recruiting a group of student
volunteers to help build a Minimum Viable Product (MVP) for The Monitoring
Group to adopt, test and develop further. Students were invited to submit a one-
page application letter outlining their motivation, skills and experience. Com-
pletion of the Law and Technology module was not a prerequisite. From those
applications, Lucia and Andy recruited three law students and three computing
students. The three law students were Gloria Feudjo-Tepie, Victoria Heidt and
Jasmine Upton and they worked on content and design. The three computing
students were Juan Carlos Blanco Delgado, who was the technical mentor and
advisor, Nasir Cujaj, who was responsible for the frontend development, and
Vittorio Rinaldo, who was responsible for the backend development.

We were also very fortunate to recruit Alex Hamilton from Radiant Law®
as a mentor. From the teaching team, Andy Unger, who knew the client and
their problem well, acted as an internal client and Lucia Otoyo was the Scrum
master/project coordinator.

The approach

We used an ‘agile’ project management framework known as Scrum’ for our
project. The goal of this framework is to promote flexibility and to allow the
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design process to continue throughout the lifetime of the product’s develop-
ment, incorporating regular reviews by the team and the clients. This was
necessary for our project because, although we knew what we wanted to
build, many questions about how best to achieve our goals remained unan-
swered. The project was planned as a series of fortnightly Scrum sprints—that
is, development iterations—each aiming to develop and test a selection of the
product’s features. We held weekly internal mid-sprint meetings to review
progress and solve problems, and fortnightly end-of-sprint meetings with cli-
ents to get their feedback. One of the key Scrum practices is the end-of-sprint
‘retrospective’ meeting, during which the whole team takes part in discussing
what went well and what can be improved going forward into the next sprint.
We also had the commitment and availability of all internal team members to
work in close collaboration, which is the key requirement for this approach to
work successfully.

Since not all team members were familiar with this way of working, Lucia
trained us on Scrum methodology at the outset and then continuously coa-
ched on Scrum practices during the project. We started with weekly meetings
at LSBU and then moved online when the coronavirus pandemic intervened.
Our main tools were MS Teams for online meetings, Google Docs for sharing
documents, WhatsApp for instant communication, Jira'® for managing the
project development, Easy Retro'! for weekly sprint retrospective meetings
and MockFlow'? for creating the designs. Tasks were created and assigned to
team members during weekly Scrum planning meetings based on team mem-
bers’ skills. Each team member updated progress on these tasks during each
sprint on the JIRA board. We met at the end of each sprint and every team
member demonstrated what they had developed or produced and feedback
was provided which then fed into the next sprint. At the end of the meeting
we held the sprint retrospective.

The process

To begin with, we reviewed our understanding of the requirements of good legal
design, particularly by reference to the work of Margaret Hagan and her three
fundamental design principles: be user-centred, be experimental and be inten-
tional. She outlines a five-stage design process: discover; synthesize; build; test;
and evolve (see Law By Design'® and Design Comes to Law School).'* To be
user-centred, legal designers are encouraged to engage extensively with stake-
holders at the discovery stage and to create detailed user personas for a range of
specific imagined users at the synthesis stage. The consequent design brief is then
explored and experimented and finally built in an iterative way, allowing for
thorough testing with users and planned evolution, based upon practical opera-
tional experience and feedback. We also reviewed the design work of the Law
and Technology students who had already worked on a TMG racism reporting
tool for their assessed coursework. These students kindly assigned their intellec-
tual property rights to TMG and allowed us to benefit from their work.
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We were then ready for an initial meeting with Suresh Grover, TMG
Director, to establish the project brief. Suresh spoke directly on behalf of
potential TMG advisors and administrators and indirectly, based on his
experience, on behalf of members of the public who might use the tool to
report racist incidents. Suresh first helped the team to understand the typical
concerns and potential vulnerability of people who seek help from TMG,
including fears for their personal safety, anxiety about provoking further
incidents, previous negative experiences with the police,'® language barriers and,
sometimes, irregular immigration status.'® Consequently, Suresh explained, it
was important to establish that TMG can be trusted and will deal with the issue
promptly. He identified key messages to communicate, particularly: we under-
stand your problem; we want to ensure you are safe; we understand it is not your
fault; even if it is minor, we understand the impact; and, we will do everything we
can do to help you.

Secondly, Suresh emphasised that the proposed tool is intended to supple-
ment the TMG office hours Help Line and will be used for out of office hours
emergencies, as well as more general advice and emotional and legal support.
He advised that in an emergency, it is best to ask the minimum number of
questions. Based on TMG practice, the key initial questions to be asked are
‘Are you safe?” and ‘Have you reported the incident to the police?’. Victims in
immediate danger needed to be advised to contact the police immediately. He
also explained that, as is common in the advice sector, vulnerable clients may
fail to continue to seek help if their initial effort fails for whatever reason.!”
For this reason, all users need to be given an option to leave their minimum
contact details and to request TMG to get back to them urgently, rather than
making a full online report.

These insights led the team to identify the following ‘minimum viable pro-
duct’ features and associated ‘user stories™'® a client can report an incident
out of hours; TMG will be alerted to incoming reports so they can respond as
soon as possible; a client can access initial information and advice online;
TMG can allocate reports to advisors to follow up; and, the developed system
has to be secure, as TMG has been the subject to cyber-attacks in the past.
The following desirable additional features were also identified: TMG can
search and compile reports from the same client to be used as an incident
diary to assist reporting and prosecution in cases of repeated acts of harass-
ment and abuse and TMG can analyse report data collected to identify trends
and hotspots of racist activity.

The detailed user stories we created are shown below (Table 9.1). Each user
story captures the role of a particular type of user, what they want to achieve
and why. Once we started discussing these user stories it became evident that
as a team we didn’t have a common understanding of how the key function —
report incident — should work, so we undertook a group exercise led by
Victoria involving Post-it® notes and discussion'” to establish our first version

of the process and required information needed for this feature (see Figure 9.1
left).
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Table 9.1 Minimum viable product user stories

User

Stories

Victims of Racism

TMG Staff

I can call 999 through the app.

I can call TMG through the app.

I can complete a short contact form (out of hours).

I can submit a detailed racism report (including video/picture).
I can read the latest TMG news/posts.

I can get online resources (list of sites and their support type).
I can get online help (content provided by TMG).

I can update the latest news report. (Create, Read, Update,
Delete)

I can delete/approve forum posts.

I can update the online help section. (Create, Read, Update,
Delete)

I can see report stats. (Number of cases, regions, timetable etc.)
I can filter the reports.

After Report Submission:

Automatic email is sent to the ‘victim’ with Case ID.

Send a link to guide users to “self-service page”.

TMG receives a message that a case is submitted.

TMG team reads and contacts the victim.

TMG updates case information for that victim.

After Emergency report submission:

TMG team is notified immediately.

TMG calls back the victim asap.

The next step was to start thinking of how the information will be orga-
nised within the system, in particular the page layout. The first draft was
made by Nasir during one of our meetings (Figure 9.1 right), which we then
revised over several iterations until we decided on the number of pages we
needed and roughly what information we wanted to present on each.

Having had a good enough understanding of the key features and the page
layout, we started to create User Interface (UI) designs. Our first few versions

Figure 9.1 Clarifying the report racism feature (left) and discussing the first version of
the page layout (right).
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were created using Google slides, but then we switched to using a professional
UI planning tool MockFlow,?® which allowed us to use pre-built components
(such as material design) that can be re-used by our development team and
thus speed up the implementation. Figure 9.2 shows early designs of the
report racism feature which underwent several feedback and review iterations.
Gloria took these with her on a Black Lives Matter march to get instant
feedback from fellow protestors and wrote up all their responses in a Design
Report (Table 9.2) which we shared with TMG.

What we built

The application we have built allows users to make detailed reports of racist
incidents or simply request TMG to contact them. They are alerted to contact
the police if they are in immediate danger. TMG can monitor and manage

Report Racism mobile
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The Monitoring Group The Monitoring Group —

Tackling Racism since 1981 Tacking Racism since 1981

Please give us as much information as you
can, but you do not have to fill in all of the
boxes before you can submit you report.
You have an option to remain anonymous,
if you want.

[Howolgareour | [sorunaer -]

2 JohnDoe
Contact detai
|2 JohnDoe

[revoutnevicimarawiness?
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What time did it happen?
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Q 2Langley Lane, SW8 1GB Q 2Langley Lane, SW8 1GB
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Figure 9.2 Early design of the ‘report racism’ feature.
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Table 9.2 Examples of feedback from Black Lives Matters protestors extracted from
the Design Report

Protestors Feedback

Helena, 17 “... the best thing you could make is a website that tells you other
people’s experiences and from that you can see how they dealt with
it and go from there. I am tired of people who do not look like me
telling me how to handle situations as they do not know how it
feels like to be in my position.”

Joelle, 44 “... this website would need to ensure that if I report to them, they
do something about it.”

Jess, 20 “... like now I have reported our abuse now what? What will you
do with my data, I'm tired of speaking and not being heard.”

Mo, 19 “... offer useful legal information when I do report to you. That’s
important.”

Jay, 21 “I would like a website that if I report I can also browse through

valuable information. I do not know my rights and laws and law-
yers are expensive. If you want to make a good app you will find a
way to help people who have suffered abuse to know what steps to
take.”

JC, 12 “There should be an option to vent to someone, but also ... a
report section.”

Nathan, 19 “I think it would be nice to have a website where we can share our
views on things that’s happened and also comment on others.”

Hanniyah, 19 “... have helplines attached to the website so people can know
where to go if the comment section is not doing it.”

Justine, 21 “The main goal should be to show users on the website that other
people are going through what they went through. On Twitter you
can find people discussing their experiences but they are lost in the
other topics.”

Helena, 17 “... looks professional and nice but I don’t really get what you
want me to do other than donate to the charities.”

Hanniyah, 19 “...1it’s very triggering I can’t lie. I think it needs to be more about
helping us deal with racism than give reasons for us to be angry.”

reports. They are alerted to urgent matters and can allocate and review
reports for further action. TMG can compile individual reports into a log of
incidents for anyone making a complaint or seeking a legal remedy. In the
next stage of development, TMG will be able to analyse reports to identify
significant patterns and trends of racist incidents over time and across the
country.

The Scrum methodology we followed supported early and iterative devel-
opment. As soon as we had a good enough understanding of the require-
ments, our technical team started the technical review to research and select
suitable technologies to implement the system. It was decided to build a pro-
gressive web application (as opposed to a native mobile app) that will allow
users to access the site on any device without the need to download it, which
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was an important consideration for our user demographic. The application
was split into two main parts from the development point of view. Firstly,
there is an outward-facing frontend, built using React.js>' with Material UI
React Framework, for members of the public to submit reports, access infor-
mation and get online support (see Figure 9.3).>> Secondly, there is an
inward-facing backend, originally built using WordPress CMS** and
MySQL** database, for TMG administrators to view and manage submitted
reports. Each of these parts was responsible for different key features of the
application, but all of them were linked, so close collaboration between the
developers of each part was essential. WordPress was initially selected to

The Monitoring Group

TMG fights racism. You can report a racist incident here or simply ask us to contact you. You
can also find out more about us and access other support and advice services in your area

()

If you are in danger of immediate
physical or verbal attack, call police
Straight away.

- ,r7 ‘v_ 1

= ] ,. ol g
Were you or someone else you know racially attacked? If Leave your contact details, if you would like us to call you
yes, please click here so. back.

» T 2 : E
Please click here to access a range of resource specially Here you will find our FAQ page and links to other helpful
chose to help victims. services for hate crime.

The Monitoring Group
@®© Mon-Thurs 11am-6pm
Q 2Langley Lane, SW8 1GB
Y. 0207582 7438
office @tmg-uk.org
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Figure 9.3 ‘Frontend’ desktop view of the racism reporting tool homepage.
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develop the backend due to its out of the box features that allow for fast
development. However, after several sprints we realised it did not have
enough flexibility to allow us to implement the required features to an
acceptable standard of user experience. There were too many compromises we
had to make because we couldn’t design and label the frontend exactly as we
wanted. Juan Carlos, our most experienced developer, undertook another
technical review to find a suitable alternative. On his advice, we chose Direc-
tus v8, a Data-First Headless CMS & API Management platform,> which
proved to have the flexibility and all the required features to implement the
backend. Once we completed the backend implementation, the founder of
Directus asked us, as one of the active contributors to the new release of
Directus, for permission to mention our project within one of their testimo-
nials,>® which made us very proud.

Nine months after the project began, the first release of the application was
made available to the client for testing. The system was made available as a
closed beta to the TMG team, the frontend and backend were self-hosted
using a VPN as a docker-machine that belonged to the team during the pro-
ject. Feedback from TMG was very positive, and because they were involved
at regular intervals during development, the application only required minor
editorial content changes before they approved it.

Alex Hamilton has allowed us to deploy and maintain the backend on a
Radiant Law server, which provides stability and security and saves TMG
costs. The application is now a standalone system.

After further consultation with TMG and Alex, we decided to undertake a
further reimplementation, this time of the frontend. We decided to use form.
io?” instead of React.js, so that it can be integrated directly within the TMG
website. This decision was made to help improve the user experience and
avoid visitor confusion by having two different sites with overlapping content.
At the time of writing, the second release is still under development. We are
seeking direct engagement with users by asking grass roots members of TMG
to submit test reports using this first release so we can gather feedback.

Lessons learned

We learnt the value and potential of intentional legal design and good team-
work and project management. It is important to gently resist any tendency
for team members to want to get on with their own work and leave the rest to
others. Everyone needs to be aware of what everyone else is doing, otherwise
you may end up with difficult problems when you come to assemble the
application from its parts. Our biggest problem, inevitably for a volunteer
project, was time. The project lasted over 9 months, and throughout that time
the students had significant work, study and family commitments, quite apart
from the stress and disruption of the pandemic. At a certain point, we had to
recommit to following the agile Scrum methodology because whenever
someone skipped reporting on their progress, we found ourselves drifting,
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sometimes in the sense of not making progress but often in terms of drifting
apart, meaning that we all ended up working on slightly different projects.
Not only was there a tendency to design/build what was easy rather than
what was needed, but it became clear several times that we were all working
to our own personal templates of what the tool would look like and do. In
hindsight, despite our best intentions, we rushed the discovery stage of the
design process.?® This was in part because the onset of the coronavirus pan-
demic prevented a planned visit to observe a TMG advice session and in part
because limited time led us to rely on Suresh’s experience rather than investi-
gate further ourselves. In the end, we do not think this impacted negatively on
our final design, but greater time spent involving the whole team in the crea-
tion of user personas might have helped to prevent the problem of us all
working towards slightly different visions of both what the tool was for and
how it would work. To address this, we appointed Andy as the internal client
to speak for TMG when they were not present, and Juan Carlos as a mentor/
supervisor of the technical team. Scrum methodology facilitates and
encourages this kind of intervention through retrospectives and the flexible
allocation of roles for each sprint. The most encouraging lesson was that none
of us could have built the tool on our own; it is a product of our combined
work, expertise and creativity and a testament to the power and importance
of teamwork, greatly assisted by agile methodology.

Conclusion

For us the project has been a success and encourages us to continue with our
ambition to involve students in building LawTech resources for use in the local
community. Initial feedback from TMG is also very positive but we will not
really know if the tool is useful until it has been used and tested by TMG and
users in real cases. We were very grateful to receive the support of Alex Hamilton
at Radiant Law, who not only gave us valuable advice and feedback but stepped
in at the end to solve some key problems in setting up the tool in a safe, sus-
tainable and affordable way by giving us access to the time and resources of the
firm. Feedback from our volunteers has been very positive. They were very
impressed with the work of TMG and were glad of the opportunity to contribute
to their fight against racism. They developed a deeper understanding of the
importance of design, project management, communication and teamworking
skills and the impact of technology on access to justice and legal services. They
enjoyed the creativity and fun of teamworking and missed our weekly meetings
once the coronavirus pandemic forced us to meet online. Finally, they have built
something they are proud of and can include in their career portfolios.

Notes

1 Associate Professor of Law and Head of the Law Division, London South Bank
University.
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See The Monitoring Group website, http://www.tmg-uk.org/.

For more information about the LSBU LAC, see https://www.Isbu.ac.uk/study/
study-at-Isbu/our-schools/law-and-social-sciences/subjects/law/legal-advice-clinic.
For more information about the module, see Legal education meets computer science:
an interdisciplinary approach to teaching law, Chapter in K Gledhill and A Thanaraj,
Teaching Legal Education in the Digital Age (Routledge 2020).

See The Monitoring Group website, http://www.tmg-uk.org/.
http://www.tmg-uk.org/state-racism-collusion-resistance/.

Radiant Law specialise in applying LawTech solutions to commercial contracting,
see their website for more information, https://radiantlaw.com/.

See https://www.scrumguides.org/ and https://www.atlassian.com/agile/scrum.

For project management, see https://www.atlassian.com/software/jira.

Formerly FunRetro, for our weekly retrospective reviews of our progress, see, https://
easyretro.io/.

To visualise and collaborate on our frontend designs, see https://www.mockflow.
com/.

See Hagan, M., Law by Design — https://www.lawbydesign.co/

See Hagan, M. Design Comes to The Law School in Denvir, C. (Ed), Modernising
Legal Education (2020), Cambridge University Press.

The HMICFRS Report Hate Crime: What Do Victims Tell Us (2018) reported
that victims would like the police to be better at recognising hate crime, to be
better trained in dealing with it and to be provided with clear and accessible
information about support services. See https://www.justiceinspectorates.gov.uk/
hmicfrs/wp-content/uploads/hate-crime-what-do-victims-tell-us.pdf (accessed 19 Feb-
ruary 2021).

See also, Challenge it, Report it, Stop it: The Government’s Plan to Tackle Hate
Crime (March 2012), para 3.2, review of reasons victims are reluctant to report
hate crime. See https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/97849/action-plan.pdf (accessed 19 February 2021).
See for example Pleasance, P., Balmer, N. & Sandefuron, J., Paths to Justice: A
Past, Present and Future Roadmap, Report prepared under a grant from the Nuf-
field Foundation (AJU/39100), August 2013 — https://www.nuffieldfoundation.org/
sites/default/files/files/PTJ%20Roadmap?%20NUFFIELD%20Published.pdf

See, for example, Agile Alliance: What are User Stories — https://www.agilealliance.
org/glossary/user-stories/

As recommended by Wavelength Law and others — see https://www.wavelength.law/
blog/legaldesign3

https://www.mockflow.com/

See https://reactjs.org/

See https://material-ui.com/

See https://en-gb.wordpress.org/

See https://www.mysql.com/

https://directus.io/

See https://directus.io/open-source/

https://www.form.io/

See section 3. Design Process for Lawyers in Hagan, M., Law by Design — https://
www.lawbydesign.co/
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10 Teaching comic book contracting

Camilla Baasch Andersen’

Introduction

This chapter introduces a unique design-based method of teaching and
assessing students’ abilities to engage in collaborative contract innovation,
which emerged out of the Comic Contracting Project at the University of
Western Australia.

For the past four years, I have had the privilege of being one of the pio-
neers at the forefront of innovations in contract visualisation as part of the
Comic Contracting Project at UWA. This project aims to improve contract
law and its practices by helping industry to create new approaches to huma-
nising legal services with the inclusion of images, and it has generated many
fascinating lessons especially around the different perspectives that disciplines
offer on law, the importance of diversity in skills sets and much, MUCH
more. The power of visuals in this innovative area of law is becoming better
understood through ground-breaking work carried out by scholars such as
Stefania Passera, Helena Haapio, Collette Brunschwig and others.®> The
Comic Contracting project has not only contributed to this emerging knowl-
edge around comprehension, engagement and perceptions of visualised con-
tracts,® but also provided a number of methods for developing specific
behavioural drivers with visuals in the creation of these contracts.*

As the Comic Book Contracts project took off and began to change many
aspects of law and lawyering in Australia,’ fostering a new industry of visual
contract services® and even gaining recognition by being exhibited in the
Queensland Supreme Court,” I lost focus on one important aspect of inno-
vation—namely, teaching it to our students. The project findings were shared
in multiple conference presentations in a small teaching pack, but it was not
until the 2020 redesign of the UWA Business Law in Practice unit (hereinafter
affectionately referred to as BLIP) that the project moved beyond teaching
students about the project and began to share sufficient methodologies to
allow students to try their hand at contract innovation themselves. BLIP is a
final year compulsory unit on the Business Law Major undergraduate pro-
gramme at UWA. It focuses on developing students’ abilities to apply
knowledge and skills to solve a series of specific portfolio challenges. These
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challenges are addressed from the perspective of fictitious commercial entities
which students design and role play running throughout the semester. They
are assessed both on their ability to meet the challenges as a group, and on
individual reflections on the challenges. This combination of assessment
allows insight into their applied knowledge and personal engagement with the
individual portfolios. There are five portfolios throughout the semester, the
third which requires students to design an innovative contract format for a
crucial aspect of their imagined business. The following sections describe that
challenge, including underpinning resources, and the responses from students.
First, however, a brief exploration of the power of visuals in legal practice and
legal education.

The power of visuals in contracting and in teaching

Effective communication is a corner stone both for effective legal practices
and for effective legal education. It is well-established in education research
that using pictures to illustrate a text strongly improves comprehension.
According to Levin and Mayer,® there are seven principles underpinning the
effectiveness of visually enhanced comprehension. In summary, pictures make
the text more: focused, by directing a reader’s attention; concise or compact,
in the sense that ‘a picture is worth a thousand words’; concrete, due to their
representational function; coherent, because they organize information; com-
prehensible, in the sense that they facilitate interpretation; correspondent, in
that they tend to relate unfamiliar text to a reader’s prior knowledge; and
easy to remember, because they assist the mnemonic function. Multiple stu-
dies have demonstrated that individuals typically learn better from a combi-
nation of text and pictures, compared to text alone.” For example, Eitel et al.
have found that the global spatial information that is extracted from a picture
may be used as a mental scaffold to help better facilitate comprehension and
mental model constructions.'®

Focusing on a legal context, Passera et al. compared levels of comprehen-
sion between traditional, text-only contracts, and a version of the contract
that included diagrams to complement the text. They found that when dia-
grams were integrated into contracts, there was an increase in both speed and
comprehension in the results, and that this benefit was consistent with both
native and non-native English speakers.'! Likewise, two year longitudinal
psychometric surveys completed as part of the Comic Contracting Project
demonstrated the efficacy of visuals when compared to text based contracts in
three main categories: comprehension, engagement and perception (see Table
10.1). In all three categories, users demonstrated a significant preference for
visual contacts across all age groups and socioeconomic groups. As will be
seen below, these insights served as an important point of reference in
designing the teaching that underpinned Portfolio Three.

Despite the overpowering evidence above, law has not generally been very
good at embracing the power of visuals in its own professional communication.
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Table 10.1 Data from the Comic Contracting Project, UWA Law School, funded by

Aurecon
Text Comic book Weighted % Points
contract difference difference

Total 61.75 (68.61%)  72.49 +11.93 + 10.74
(80.54%)

Comprehension  20.95 (69.83%)  23.70 (79%) +9.17 + 2.75

Engagement 20.80 (69.33%) 24.77 + 13.24 + 3.97
(82.57%)

Perception 20.01 (66.70%)  24.56 + 15.17 + 4.55
(81.87%)

However, in legal education, it is increasingly accepted that a combination of
many different forms of communication come together to form effective frame-
works for legal understanding.'? For example, Skead and Offer note that ‘effec-
tive communication is an exercise in aural and visual multi-tasking and requires
the identification and interpretation of the explicit and implicit messages
embedded in the “larger-than-life communication” of both the sender and the
receiver’'?; and the Law School at UWA has long been engaged in visual teach-

ing and learning.'*

Teaching and assessing visual contract innovation

As part of an undergraduate ‘capstone’ unit, the innovative contracting chal-
lenge known as Portfolio Three had to include a combination of independent
research and more structured content, such as required reading, lectures,
workshops and tutorials.

We had hoped to run workshops face to face and to encourage smaller
group work face to face but, because of the ongoing COVID19 pandemic, we
were restricted to using online platforms throughout most of the teaching
period. This forced us to rethink the nature of the student collaborations and,
interestingly, to redesign the unit again in light of our experience. For exam-
ple, we are eliminating the larger group workshops for future years, and
focusing solely on smaller group deliveries, which were much better received
by students both online and in the (rare) instances of face-to-face teaching.

Teaching was provided via pre-recorded lectures—a pandemic-initiated
shift which will be retained in future; live online workshops—to be replaced
with face-to-face as soon as possible; and, when conditions made it possible,
mixed online and face-to-face small group tutorial ‘consultations’ focusing the
fictitious entities. The initial lecture consisted of a reminder of contract law
basics that they had covered in their first year. Subsequent shorter lectures
were supported by PowerPoint slides with embedded audio emphasising key
messages. The first sets of lectures set out the context of innovation, con-
tracting and business; later lectures focused on the current issues of concern in
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contract law and some possible innovative solutions. The challenge for their
entities was entirely structured around having to design an innovative con-
tract. The outcome was extremely gratifying.

The following sections set out the key messages which students responded
to in relation to embracing the unique challenge, and sets out the main
material used to communicate the messages.

Step 1: I told them law was broken

After four years of seeing the impact of my own research, this was not diffi-
cult to do. I deliberately tailored the material and the online lecture in order
to provoke them, making clear that I was being overly dramatic—but I
maintained that I was only visualising what they already knew, emphasizing
experience-based learning.

The message was pressed home with bespoke images illustrating the
downsides of using legalese in a modern society, as well as with academic and
contemporary sources. Teaching and learning was structured around the key
themes of engagement, comprehension and perception from the research
findings set out in Table 10.1. However, those themes were translated it into
experiences: engagement was translated into actually reading contracts, com-
prehension into actually understanding them and perception into actually
liking them. In this way the assessment was transformed into a subjective
examination of their own attitudes to contracts. Figure 10.1 shows images
used to discuss the theme of broken law, some of which originated at the 2017
Comic Contracting conference,'” couched in questions about engagement,
comprehension and perception.

Audio embedded in the slides gave examples and in depth explanations of
the problem—including prompts for the students to think honestly about how
often they did not read their own contracts. A poll was taken in the first
online workshop on zoom, showing that the vast majority of students were
willing to admit they often did not read but simply agreed or signed. Their
willingness to be frank was (according to several admissions in reflective logs)
reinforced by the pop-culture references in articles such as Hunt’s article on
Amazon terms,'® and Hern’s iconic article on how he nearly died reading all
the small print in his life.!”

Interestingly, however, students reported in their reflective logs that although
the subjective self-interrogation was effective in making them re-think the effi-
cacy of traditional contracts, it was the so-called ‘Herod clauses’ which really
shook them. A ‘Herod clause’ is inserted in a contract, usually humorously or for
research purposes, which is assumed not ever to be read by the other party as it
would never be accepted. The name is taken from one of the original clauses,
which signed over a users’ first-born child in exchange for Wi-Fi.'®

It seems the evidence-based approach of demonstrating real contracts with
real clauses which showed clearly that no one read them, was more convin-
cing than a subjective self-determination, however honest.
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Figure 10.1 Images by Louis Silvestro used by the author in BLIP lectures on contract
innovation and to illustrate (a) the impact of legal jargon (left) and (b)
and the question ‘Does anyone actually read them?’ (right). Copyright
Camilla Baasch Andersen.

Having cemented the message that traditional legal language was not
satisfying the requirements of modern contracting, we then went one step
further.

Step 2: Expand on the virtues of relational contracting

In a nutshell, relational contracting can be defined as contracts which focus
on values and relationships between parties, emphasising trust and the
implied framework of the relationship. It is hard not to be enamoured with
the concept; it forms an easily digestible step on the ladder of rethinking tra-
ditional contract forms and comes with a Nobel prize'® and a glut of litera-
ture and case studies on the virtues of the concept. Ian Macneil was an early
advocate in the 1960s,%° and a recent white paper by the World Commerce &
Contracting (WCC, formerly known as IACCM) espouses the important
steps to relational contracting in practice, the first and foremost being: ‘Focus
on the relationship, not the deal’.?! It is taken further by J Kim Wright, who
has reimagined her own brand of relational contracting with her humanizing
brand of law termed ‘Conscious Contracting’, part of the integrative law
movement making law more values based.?

Students reported finding this very convincing—it is a concept which is
difficult to dislike. Moreover, by simplifying the concept using the nine



126 Andersen

principles of relational contracting isolated by the WCC (then known as the
IACCM) it is rendered collaborative and practical. In their reflective logs,
many students commented that it was surprising not all contracts were rela-
tional—demonstrating their open mind-sets, preparing them for the next
message.

Step 3: Show them the data on comic contracting, including how
hard it is to get right

At this stage in our Comic Contracting Project, we can demonstrate dozens
of different contracts with thousands of users—and we can still pride our-
selves on complete dispute elimination. With several of our contracts attract-
ing prizes for business communication (Golden Quill award for the UWA
Aurecon project in 2019) and innovation awards (IQ award nomination for
the UWA project in, 2017 and Hiil grant for Robert de Rooy in 2019) the
stats on comprehension, engagement and perception no longer stand alone.
Dozens of student reflective logs commented that the data were convincing
them that this is a better way forward for law, but many also acknowledged
the evidence-based case studies. A fair few also relied on the authority of the
former Chief Justice, who commented favourably on the contracts in 2017.%
A significant portion of the teaching material ensured care was taken to
communicate the pitfalls of legal visualisation as experienced by my research
team on actual comic contracting projects, and the importance of inter-
disciplinarity and interpretational clarity. This message seems to have been
taken well on board at step 6, below.

Finally, it may be cheating, but sharing a Law Review article entirely in
comic book form (possibly the first of its kind?), expanding on the posi-
tive aspects of the work as well as hints and tips on how to do it right,
clearzlz also helped build the understanding students reflected within their
logs.

Step 4: Show them some actual comic contracts

One of the main advantages of research-based teaching is the ability to
showcase your own research even before it becomes public. Before the Aur-
econ contract was released for public viewing,? I was still permitted to
show it to my students for teaching purposes—and in many ways, seeing
really IS believing. Many students reported the same thing as we have found
in focus testing: namely that while comic contracting sounds ‘weird’ to
many it is not as uncomfortable once you see it applied in context and
experience an example of a well drafted contract with cartoon visuals. Stu-
dents reported a clear ‘seeing is believing’ response in their own learning
reflections, which was certainly assisted by the data mentioned above, but
still identifiable as an individual factor in convincing them of the feasibility
of the project (see Figure 10.2).



Teaching comic book contracting 127

At the ‘Comic Book and Creative Contracks

Conference’ held at UWA, December, 2017
The Hon. Robert French:
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Figure 10.2 ‘Of course comic contracts are binding’. Image by Stuart Medley and
Bruce Mutard used by the author in BLIP lectures on contract innova-
tion.”® Reproduced with permission.

Step 5: Get lucky with a fresh-off-the-press UK case on the virtue of visuals

Napoleon Bonaparte allegedly once espoused the virtues of ‘lucky generals’ in
battle.’” And, certainly, the timing of the Altera case®® was most fortunate in
this particular battle for this particular general. In this case, a judge was
asked to balance the significance of visuals in contract negotiation, where
these were in direct conflict with a traditional fine print terms in the con-
tract. The visuals are given precedence in the case, as specific examples of
how the parties intended the contract to play out. Released while we were
teaching Portfolio Three, the 7" and final online lecture explains how the
UK courts highlighted the significance of visuals, reinforcing an earlier case
which leaned in a similar direction, the Starbev case.?® T was thrilled to
include it in their curriculum—but much to my surprise, very few students
indicated it had been instrumental in changing their perspective. I suspect it
may have had a subtle effect, but it is worth remembering that the students
in this class are undergraduate major students in a Business Law Major and
NOT law students, so their commitment to the significance of precedents
may not be as ingrained as that of students on an actual legal qualification
degree.

Step 6: Make them do it themselves

The portfolio challenge for this section of the unit was to draft an innovative
contract in an area significant to their businesses:
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‘Considering what goods/services your company provides, and how it
operates, consider what kind of contract you want to draft to ensure your
entity report demonstrates your engagement with the challenge. Your
choices are: [1] Employment contract—you are hiring new employees and
want to offer a new and exciting and approach to commercial hiring,
starting with an innovative employment contract for innovative people.
Consider strengths and weaknesses of different approaches ... [2] Contract
for Goods/Services—you want to offer an innovative and exciting way to
sell/provide your goods/services and need to ensure your “boiler plate”
terms are engaging and innovative ... [3] Something else/ wild card—you
are welcome to choose to draft any other contract in relation to your
entity’s business operation’.

Students were supported through two online workshops in which they were
given general information and some individual support in break out groups,
and their concepts and ideas were discussed. They then had one hour of
individual tutorial support to discuss their concepts. Generally, aside from the
general information they were given, they were given minimal guidance.

Although many propositions could not be developed and completed—
indeed, it was made clear this was not expected in the challenge description—
the majority of the 10 entity groups developed impressive visual contracts,
several of which my research team would have been proud of had they been
produced for a sponsor! For example, one group pushed the brief further and
developed an audio contract accessible to those with visual impairments;
another created a contract entirely composed of memes; and a third created a
video contract. The creativity and exploration of visuals and solutions to
visual challenges such as avatar design was generally exceptional.

Conclusion

Set in the wider context of an interactive and immersive course, Portfolio
Three provided a unique opportunity for students to reflect on their own
responses to visual learning as well as innovations in contract law.

The systematic incorporation of visuals, as well as an evidence-based
understanding of their power, into the BLIP unit, changed the minds of a
number of students whose reflective logs reveal that they went from openly
rejecting the idea that visuals or comics could improve professional legal
communications, to advocating comic contracting. Perhaps one potential long
term, wide-ranging and desirable outcome of the unit is that BLIP graduates
might become advocates for an increased emphasis on visualisation as they
move into legal practice.

Collectively, in their reflective logs, more students reported a passionate
engagement with the topic than in any other portfolio on the BLIP curricu-
lum. Of the 170+ logs, the vast majority also reported a very strong change in
their position on the feasibility of the concept, outlining the steps above as
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important moments in their re-thinking of the feasibility of comic contract-
ing. I will not discount the human tendency to write what their teacher may
have wanted to hear—so it is not, arguably, a sound empirical study of the
convincing nature of the comic contracting research. Nevertheless, others may
enjoy the way it was taught and the lessons learned.

But as a law educator, the most interesting aspect of this was the quality of
the reflections themselves. With significantly better, and consistently more,
introspection and reflection on subjective engagement with learning in this
portfolio above the others, it became clear that the provoking nature of the
topic and the changing of mind-sets throughout the teaching triggered a
much more subjective engagement. They were provoked, prodded and felt
it—and it made them engage more deeply and more subjectively with the
material and their own reflective writing.

The final conclusion: rocking the boat of established convictions makes for
great teaching experiences! At the very least—fun for the educator...;-)
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11 Using human-centred design to break
down barriers to legal participation

Grdinne McKeever' and Lucy Royal-Dawson™>

Introduction

Since 2016, the Litigants in Person in Northern Ireland (LIPNI) project has been
exploring the experiences of litigants in person (LIPs) in civil and family cases in
the jurisdiction. The first phase of the research focused on understanding whe-
ther going to court without a lawyer has an impact on the right to a fair trial
under Article 6 ECHR.* In addressing this question, the research prioritised the
concept of legal participation. The ability to participate is a basic feature of
access to justice. It is not only a procedural tool for engaging in the proceedings
but it is also related to perceptions of ‘fairness’ that access to justice demands as
part of the social contract between citizens and state.” We found four main bar-
riers to participating in legal proceedings: intellectual—not understanding the
process; practical—not being able to access help or support; emotional—the
process itself generating frustration, fear and anger on top of on-going stress
around the reason for the litigation; and attitudinal—being stereotyped as diffi-
cult to deal with by other court actors. One of the greatest problems was that
LIPs were expected to educate themselves on what they were required to do for
each stage of their legal proceedings. Their inability to do so was seen as a failure
on their part rather than an acceptance of their lack of familiarity with the
system and the lack of available information or support.

It would be possible to assume that simply filling the information gap for
LIPs would lead to better informed litigants who could participate adequately
in court processes. Yet, the empirical evidence does not support this assump-
tion. In our initial study, we gave free procedural advice to a number of LIPs,
tailored to their cases. Even though the LIPs found the support helpful and
felt better equipped and more confident than before, they did not always act
on the advice they received and were not always given opportunities to par-
ticipate in court on an equal footing with legal representatives.® The assertion
that ‘information is power’ ignores the existing power relationships in the
legal system: effective participation depends on the sharing of power with
those who do not have it and not just the provision of information. Without
accompanying attitudinal changes to how LIPs are seen and treated, the
provision of information alone is unlikely to facilitate effective participation.

DOI: 10.4324/9780429021411-13
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In this second phase of the research, we are using human-centred design to
achieve two objectives: to create litigant support materials to improve LIP par-
ticipation in court hearings and generate attitudinal change. Our hypothesis is
that creating public legal information for LIPs through a co-productive process,
which centres the LIP as the user, has the potential to develop a foundation for
cultural change in how LIPs are supported that can in turn help break down
intellectual, practical, emotional and attitudinal barriers to participation.” We
contend that identifying with the perspective of the litigants may bring about a
deeper appreciation both of why support is important and of their needs.

This chapter explores our experience so far of facilitating a human-centred
design (HCD) process that tests our hypothesis. We begin with an outline of how
we understand HCD, then set out our methodological approach within the
stages of HCD and the experiences arising from the execution of this approach.
We use the reflections of the diverse group of legal stakeholders, users and pro-
fessionals to understand how HCD enables collaboration, empathy and experi-
mentation to develop. Our conclusion is a positive endorsement of the HCD
process to both identify suitable supports for LIPs and to modify how stake-
holders and professionals see and feel about LIPs in the justice system.

Empathy, collaboration and experimentation

HCD is not a new approach to either research or development, although its
application to wicked legal problems is relatively recent.® The logic of HCD is
to approach the design of services and products from the perspective of the
user. The principle is straightforward: designers work with potential users of
the products or services which are being developed so that the end product or
service matches the needs and preferences of the users.

Three main principles can be seen to underpin this method of design: empa-
thy, collaboration and experimentation.” Empathy is critical in ensuring that the
solution researchers and designers seek is directed at the human experience of
services or products. Placing that human experience at the centre of any solution-
focused thinking requires the designers to respond to the human needs that the
product or service must meet. The solution is intended to remove or alleviate the
elements of the user experience that cause unnecessary pain or friction. This is
done by understanding the human experience of any obstructions and so
designing the product or service deliberately to avoid these pain points occur-
ring. The collaborative principle of HCD is perhaps the most obvious feature.
Designers and researchers apply their knowledge and expertise of system design
and development to the problems and experiences of the users, informed by what
the users see as the potential solutions, and collaboration allows these distinct
but critical experiential perspectives to elide. The experimental principle enables
breathing space for solutions to go through cycles of development and failure
until an optimal solution is reached. There is scope here for multiple ideas to be
developed and explored, with the iterative process of experimentation guiding
the decisions on what solution best fits the users’ needs.
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The two research objectives of our study are: 1) to assess whether the HCD
process can facilitate a diverse group of stakeholders to identify the support
needs of LIPs within a legal system that sees their existence as an aberration;
and 2) to assess whether the HCD process has a positive impact on stake-
holders’ attitudes towards LIPs so that they recognise their support needs.
This chapter therefore examines the outputs of the HCD process with regards
to the supports identified and whether the stakeholders were able to articulate
any change in their attitudes towards the problems faced by LIPs.

Mentors for learning about HCD

Our lodestar for planning the HCD process were the innovations in the field of
legal design employing user-focused methods, such as Margaret Hagan’s ‘Law by
Design’ (2018) and Lorne Sossin’s ‘Designing Administrative Justice’ (2017), but
it was from the work of Kari Boyle and Jane Morley at the British Columbia
Family Justice Innovation Lab that we took our greatest inspiration.'” The
description of their journey of discovery and learning using HCD techniques in
the access to justice field gave us the confidence to begin our own journey. Their
account of the development of the Family Justice Innovation Lab revealed the
power and potential of HCD in family court reform. Our aim for attitudinal
change aligned with their on-going work to challenge hardened perspectives and
orient people to not just see things from a different point of view, but to reflect
on their own perspectives through empathy with others.

We included Boyle and Morley in our project planning from the outset
which meant we had the resources necessary for them to mentor us, support-
ing and challenging our thinking on how we would develop the process.

Our approach to HCD

We took the five design principles described by Hagan as the framework for
our methodology:

1 Discover—what is the landscape? This means a thorough understanding
of the challenges and the stakeholders involved.

2 Synthesise—what is your mission? This means defining the problem and
the people for whom you will be designing.

3 Build—what ideas may work? This means generating possible solutions
for the problem and prototyping them.

4  Test—are the ideas worthwhile? This requires testing prototypes with the
users and in live situations.

5 Evolve—how to move forward? This is the iterative process of feedback,
improving the design and re-testing.

Mentored by Boyle and Morley, we designed a series of workshops to cover
these five principles. The postponement of workshops in response to COVID-19
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has meant we have not yet reached the Evolve stage. This chapter reflects
primarily on phases Discover to Synthesise.

Discover

The Discover principle required a thorough understanding of the challenges faced
by LIPs in family proceedings in Northern Ireland and their reasons for self-
representing. This came from the first phase of the research and provided the con-
text and detail for us to produce personas to use in the HCD process with the
Design Group.

Personas are a device that places humans at the centre of the design process.
They are descriptions of fictitious users, in this case LIPs, which represent real
experience and behaviour.!' They are used in HCD to enable product or service
developers and users to focus on a common user journey. They also offer a means
of equalising the status between participants and removing links to actual indivi-
duals. Our personas were compilations of the experiences of several LIPs we met in
the study. Boyle and Morley advised us to put ourselves in the shoes of the Design
Group participants and make the persona journeys digestible so they would be easy
to relate to yet leave room for participants to use their imagination to develop more
detail. They advised that participants tend to get very attached to their persona,
and therefore to make them as real as possible. On their advice, we used a template
to structure the information to include a photo, background information, their
goals for the family case, a summary of the litigation journey so far and quotes to
reflect the persona’s thoughts and feelings at different stages of their journey.

To ensure sufficient exposure to different characteristics and journeys, we
developed four personas and journeys as shown in Figure 11.1:

About Goals

L 32 To work fewer hours so he can see more of

Nationality: Latvian Hugo.

Lives: Omagh, Co. Tyrone To improve his English.

[o] ion Radiol hnician, Omagh When Hugo is 18, to return to Latvia to buy
Hospital a house.

Education: Tertiary level qualification in

radiology in Riga. It was hard to see why we need to go to

Marital status: Divorced with one son, Hugo (6) court every few weeks. My solicitor said

Finances: Doesn’t own a car, salary covers this is normal. | didn’t have to go every
living expenses, saves a little time, but it was difficult for me to know

Personality: Adventurous, out-going, likes to what was happening, as well as with
party Orla because her lawyer kept blaming

Living situation: Rents a two-bedroomed house in me for the delay. At the end | owed the
Omagh

same money to my solicitor as to Orla.
Litigant status: Previously represented in ancillary

Tomass’s story relief and contact proceedings

Tomass and his ex-wife, Orla, divorced two years ago. Both parties were represented by lawyers, but Tomass thought that his
lawyer was not very good and the case took too long.

Parties agreed and the court ordered that Hugo, their son, would live with Orla. Tomass has a contact order that allows him

to see Hugo three times in every two weeks, including one night when Hugo can stay at his house in Omagh.

One year ago, Orla and Hugo moved to Moira (50 miles away). Tomass'’s shift work at the hospital and not having a car have
prevented Tomass from seeing Hugo for a year.

Figure 11.1 Example of persona template used in the Human Centred Design process.
Image: authors.
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Synthesise, build and test

To enable us to implement the design principles of synthesis, build and test,
we held a series of workshops with a Design Group constituted specifically for
this project. We envisaged the co-production of supports for LIPs as the work
of a group of stakeholders from both sides of the court service counter—users
and providers. In all, 33 people from the major stakeholder groups agreed to
join the Design Group, as shown in Table 11.1, many of whom the research
team had made connections with through the first phase of the project, while
others were identified on the basis of gaps in expertise or perspective within
the group.

The Design Group participants were invited to a series of workshops to
facilitate their understanding of a LIP’s journey using the personas as the
stimulus for the design process. Table 11.2 shows the main activities of each
workshop and how they map onto the design principles.

The first three workshops were held in November and December 2019 at
Ulster University. The choice of the neutral location, not aligned to any one
of the LIP or justice sector stakeholder groups, and the participation of the
Department of Justice and court service personnel as equals in the process
and not as gatekeepers of it, added legitimacy to the process. The fourth
workshop was due to take place in March 2020, but industrial action at the
University forced it to be postponed to later in the month. It then fell victim
to COVID-19 restrictions and was postponed, resuming in November 2020 as
an online workshop.

Table 11.1 Design group members

Stakeholder groups No.  Label used in
quotations
Department of Justice senior managers 2 Court personnel
NICTS senior managers 6 Court personnel
Court Children’s Officer 1 Practitioner
Therapeutic counsellors 2 Other professional
McKenzie friend 1 Practitioner
Voluntary sector—women, family mediation, children, 6 Other professional
mental health, human rights
Family barristers 2 Practitioner
Family solicitors 2 Practitioner
LIPs 7 LIP
IT specialist 1 Other professional
Retired judge 1 Practitioner
Change management specialist 1 Other professional
Observer 1 Other professional
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Table 11.2 Workshop activities mapped onto the human-centred design stages

Workshop

Content

Human-centred
design stage

Workshop
1

November
2019

In between

Workshop
2
November
2019

In between

Workshop
3
December
2019

In between

Workshop
4
November
2020

Introductions.

Context of LIPs in Northern Ireland.

Purpose and goals of Design Group.

Introduction to reflective diaries.

Introduction to human-centred design approach in
family justice.

Break into groups to ‘step into the shoes’ of the
personas.

Map the persona’s litigation journey.

Identify persona’s pain points.

Develop ‘How can we’ questions to alleviate the
pain points.

Research team synthesised the 18 ‘How can we’
questions produced by the groups down to five for
Workshop 2.

Group presentations on their persona, pain points
and ‘How can we’ questions.

Presentation of five ‘How can we’ questions and
groups choose one that would help their persona
the most.

Divergence stage—ideation (groups brainstorm
ideas) to address the ‘How can we’ questions.
Convergence stage—each idea is placed on axes of
high/low impact and easy/difficult to implement.
Groups select one or two high impact/easy to
implement concepts to take forward.

Group presentations on the chosen concepts.
Feedback and vote on each concept. Concept with
the most votes is ‘Information for LIPs’.

Research team identify any additional supports/
expertise needed for the groups to work on the
chosen concept.

Review chosen concept ‘Information for LIPs.
Rapid introduction to design.

Groups flesh out the concept into a tangible design;
focus on alleviating pain points.

Group presentations of the tangible designs.
Feedback on all designs.

Research team chose two concepts to take forward
to prototyping: a website on family proceedings in
Northern Ireland and an online pathfinder to guide
litigants given their circumstances.

Share participants’ COVID-19 realities.
Introduction to prototyped concepts: website and
pathfinder.

DISCOVER
SYNTHESISE

SYNTHESISE

BUILD

BUILD

TEST
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At Workshop 1, we introduced the Design Group to their personas. To ‘get
into the shoes of their persona,” the participants mapped the litigation journeys
on rolls of paper stuck on the wall, using coloured pens and sticky notelets to
mark events, as Figure 11.2 shows. This process of trying to understand how the
personas navigated this journey, and how they would be thinking and feeling at
different points, allowed the group to synthesise the problems and understand
the people at the centre of the design process.'

A further element of synthesising was the identification of ‘pain points’ on
the personas’ journeys; that is, particularly difficult experiences or interactions
they had in their court proceedings.

The final element to synthesising was using these pain points as a trigger to
possible solutions by asking ‘How can we [avert pain point X from happening
to Persona again]?” The production of ‘How can we’ questions formed the
basis for the next stage of the design process.

At Workshop 2, the groups worked on ideas and concepts that would pre-
vent their persona’s pain points from arising. This ideation process starts with
divergence in which the participants generate dozens of possible ideas, then
converge the ideas according to selected criteria. We used impact and ease of
implementation as our selection criteria. Groups selected the idea with the
highest impact and that was easiest to implement.

Workshop 3 entered the Build stage of the HCD process. Armed with sta-
tionery and tips on designing, the groups fleshed out their selected concept
into a prototype. See Figure 11.3 for one example.

They presented their designs to the whole group, and everyone fed back.
Using this feedback, we selected two designs which we could build fully given

Figure 11.2 Persona litigation journey mapping example. Image: authors.
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Figure 11.3 Example of a design concept fleshed out into a prototype. Image: authors.

our budget, time and resources: a website of information on family proceed-
ings in Northern Ireland and an online pathfinder to guide litigants based on
their circumstances.

We postponed the next workshop due to COVID-19 restrictions. In the
meantime, the research team built the two selected designs. In November
2020, we held the fourth workshop online.

Using HCD to break down barriers to legal participation—the
findings so far

At the workshops, we asked the participants to write reflective diaries to
generate qualitative data on their emerging reactions and reflections on atti-
tudes to working in a diverse group in a HCD process.'* The participants
wrote entries prompted by questions about their expectations and more gen-
eral views of the process, their personal goals and the experience of working
in a group of diverse stakeholders, such as:

Were there different perspectives around the table that impacted on your
thinking?

What are your reflections on how the method made you view the court
system from the point of view of a LIP?
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We used NVivo to code their reflections and used thematic analysis to answer
two research questions:

Can the HCD process facilitate the diverse group to identify the support
needs of LIPs?

Did the HCD process have a positive impact on stakeholders’ attitudes
towards LIPs?

Even though we are only part-way into the project, we report here some
findings on these two questions.

Can the HCD process facilitate the diverse group to identify the support
needs of LIPs?

There is clear evidence from the fleshed-out designs that the Design Group
participants were collectively able to identify the support needs of their per-
sonas. The caveat to this is that they were pre-disposed to wanting to sce
change and improvement to the court system. At the outset, the majority of
them wanted specific improvements for LIPs, such as accessible, available and
suitable information for LIPs, for LIPs to have a better experience at court,
and for LIPs to be less anxious and more confident or be on an equal footing
in the court process with other court actors:

Changes that I would like to see are mainly in the sphere of information
accessibility—primarily shaped by service users.
(Other professional)'*

Some effective support for LIPs as well as improving the whole LIP
experience in the court with personal support.
(LIP)

The workshop activities gave ample opportunity to mine this pre-disposi-
tion, capitalising on the diverse mix within the group. The Design Group
reflections acknowledged that the exposure to different perspectives from
group members was critical in being able to challenge their own thinking and
develop their understanding and empathy:

By being able to listen to [other group members] I have been able to
‘slow down the process’ and ask questions—this has really helped me
understand.

(Other professional)

Listening to other people’s perspectives of the LIP helped me think of
things that I hadn’t thought of before.
(Court personnel)
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The group largely embraced a positive attitude to the process, acknowl-
edging the potential for conflict but not necessarily seeing this as irreconcil-
able. The curation of the group’s membership may have made this consensus
inevitable but there was still a healthy degree of scepticism and honesty, where
negative prior experiences and likelihood of tension were acknowledged as the
starting point:

Anticipating tension given wide range of perspectives before common
threads & co-operation emerges.
(LIP)

My experience of LIPs has been entirely negative. LIPs do not follow
court procedure, professional courtesy and generally are impossible to
negotiate. Disrespectful to the court. Quick to complain to governing
bodies about opposing solicitor.

(Practitioner)

The practitioner here who reported negative experience of LIPs later added
that listening to others made him reflect on what he takes for granted, sug-
gesting a shift in his own thinking. The HCD process provided the way to test
whether the group could overcome these tensions to focus on the needs of
their personas, developing empathy and working collaboratively to identify
LIP-focused solutions.

Indeed, collaboration is a critical feature of the HCD process. It gave
Design Group participants freedom to come up with multiple solutions from
the pragmatic, such as a process map with clear explanations, to the wishful,
including a virtual reality friend supporting you through the court experience.
The solutions could then be narrowed down to those high impact, low cost
possibilities. This meant that the supports we envisaged as capable of proto-
typing were something that the group endorsed. The use of personas specifi-
cally was essential to the process:

Concentrating on the personas took out the ‘heat’ from any personalisa-
tion ... the de-personalised approach was very effective.
(Court Personnel)

Makes it more real to use a persona. Highlights some of the problems in
the system: delay, lack of legal knowledge.
(Legal professional)

There was broad support for HCD as an enjoyable and engaging
method to producing supports for LIPs. This was particularly heartening
to hear given that the members attended the workshops voluntarily in
their evenings:
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Very easy to generate ideas ... [OJur group was mixed & able to come up
with a range of concepts. Very enjoyable, we are making progress ...
Human-centred design process needs to be a priority for judicial system.

(Other professional)

Very useful as it identified the areas which needed to be addressed.
(Practitioner)

It was a significant aspect of maintaining equal status between members
that there was no hierarchy of ideas; the focus was not on generating one or
‘the best’ idea, but on as many as occurred to the group, who were reassured
that there were no ‘bad’ ideas:

I found coming up with different ideas somewhat of a challenge initially
but it got much easier as I felt safe enough to have a go.
(LIP)

It was vital to address concerns that the focus would be mainly on the needs

of the court system, losing sight of the human at the centre of the design.
The complexity of the litigation procedure and marshalling the amount of

information that LIPs need were challenges to the design process:

What appeared to be a simple exercise quickly became complex when we
realised the amount of information that would need to be contained.
(Other professional)

We can’t design support that will match a legal degree & qualification but
we can make progress. Citizens have a fundamental right to use the jus-
tice system.

(Court personnel)

The group remained conscious of the practical constraints including cost
and the need for additional resources to implement design solutions, as well
as the need to balance expectations against concerns that nothing would
change:

My concern would be that a lot of this work is in vain if the court system
simply puts the findings on a ‘shelf’, pays lip service to it and only
implements the recommendation they are comfortable with.

(LIP)

There were also suggestions for ways in which the process could be improved,
including greater involvement by the judiciary and bringing political repre-
sentatives into the group. The former was our intention but the latter was not
something we had considered. For some participants, the process was initially
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seen as being too protracted, described by some participants at the end of the
first workshop as self-indulgent, muddled and long-winded, while for others it
was just another means of arriving at the obvious answer:

It was thought provoking and good to have different viewpoints. However,
I think the results would have been able to be arrived at in another way as
well—we knew change was needed.

(Court personnel)

Overall, however, reflections were positive, with initial scepticism, frustration
and impatience being replaced by an awareness that the slower pace made
sense, that the process was moving towards tangible solutions and an
acknowledgement that Boyle and Morley were right to encourage them to
‘trust the process’.

In Workshop 4, we were able to show more developed designs of the two
supports that we are progressing, but as yet, the Design Group participants
have not been able to test them thoroughly or consider how they would suit
their persona. Group members were positive that the website and pathfinder
tool would be useful, but their comments were based on limited exposure.
Nonetheless, the objective of a stakeholder group arriving at supports for
LIPs was met.

Did the HCD process have a positive impact on stakeholders’ attitudes
towards LIPs?

The process of listening to other perspectives while mapping the persona’s
litigation journey and identifying their pain points to identify needs enabled
participants to develop ideas to support the persona. In getting to this point,
group members reflected on transformations in their thinking, rooted in
empathy:

Working through [persona’s] perspective reminds me of people that I have
worked with and their complete frustration. I am reminded of the reality
that I don’t know what I don’t know and this is especially pertinent when
it comes to the language. If I am a ‘native’ speaker in any given language
then I will understand ... nuance. If I am not a ‘native’ speaker of ‘legal-
eeze’ then I am immediately disadvantaged without even knowing.
(Other professional)

Useful to hear from other participants—a lot of concerns around how the
persona felt, underlined the emotions that someone attending court deals
with—sympathy, and felt that some of the things which upset LIPs and
compounded their fears could have been resolved.

(Court personnel)
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‘Stepping into the shoes’ of their persona and exposure to different per-
spectives appear to have been successful in producing some profound cogni-
tive or affective shifts in some of the participants.

[Persona] has changed my perspective, ie made me think about their
motivations ... I have been periodically thinking about them during the
week and ways the situation could be improved.

(Court personnel)

Learning about family court changed my view on issues I realised I had
quite a fixed view on beforehand.
(LIP)

These self-reported shifts in perspective are important markers that the
HCD method can produce individual realisations. Whether they remain as
permanent attitude-change is hard to say at this stage. As a method for pro-
ducing supports, the reflections tell us that the HCD stages of ideation and
designing a prototype evoke a sense of progress towards a result, which in
itself resulted in a positive reaction to the process of change generally:

Inspired to keep going—positive that something will change and improve.
(Court personnel W2)

End of night I was hopeful that tonight was the start of a journey that
would end in equality of arms and effective participation.
(Practitioner W2)

The critical question posed by Perry-Kessaris’ research is “whether
designerly ways are resulting in ... policy-making environments, that avoid,
expose, and remedy biases and inequalities”.!> The HCD process offers a
positive step towards achieving this.

Conclusions

Our research started from the position that there was a need for LIPs to
participate effectively in their court hearings. Our initial research, based on a
two year qualitative and quantitative study in the civil and family courts in
Northern Ireland, identified the nature of participative barriers, where LIPs
did not understand the legal process, were unable to access help, were dis-
tressed by the process and were seen as the problem by other court users. The
challenge was not just to provide support materials that could help tackle the
intellectual, practical and emotional barriers to legal participation, but to
reorient the perspectives of those for whom LIPs were problematic trespassers
rather than legitimate court users. The task of cultural change is considerable
and yet HCD offered a way to consider how to change the mindsets of some,
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as a way of moving towards changing the mindset of others. The process has
allowed us, and others amplifying the LIP experience, to challenge the per-
spectives of some of those engaged or working within the legal system,
creating subtle but significant shifts in attitudes. The need to lift the eyes of a
range of people beyond their own professional and personal circumstances, to
be comfortable with rather than riled by the position of others, while still
connecting them to tackling complex problems in the legal system was our
main aspiration.'® In doing this, we hoped to simultanecously develop inno-
vative ideas that were centred around resolving the problems experienced by
LIPs.

The HCD process was itself a challenge to deliver—time-consuming,
resource-intensive, intricate and intimidating. Our own intellectual, practical
and emotional difficulties were evident. While there is often no substitute for
learning-by-doing, learning from others can help ensure that a new approach
has a greater chance of success. Like the participants in the Design Group,
the research team were impatient to plough on towards the end goals, parti-
cularly where time seemed too precious to waste on building rapport and
creating space for trust to develop. Our mentors, Boyle and Morley, kept us
focused to trust the process, to shake ourselves free of the rigidity we found
ourselves defaulting to, requiring us to put our Design Group’s needs at the
centre of our thinking rather than to keep a low gaze on deadlines, ‘efficient’
meetings and quick outcomes. With them, we found a clearer direction
through the stages of HCD that yielded the core outcomes we had sought.

What emerged strongly from our findings was the theme of empathy, with
participants acknowledging the differing perspectives within the Design
Group and the insights brought by the ‘others’, seeing these as both challenge
and opportunity. Participants reflected on the ‘humanity’, the generosity and
the commitment evident within the group in what was a demanding schedule
of evening workshops. They worked through their frustrations, trusting in the
researchers initially and then the HCD process itself. At the time of writing,
we have not finished the prototypes under development, which will evolve
through the next stage of the research when they are made available to LIPs
in family courts in Northern Ireland. But what has led us to this point,
starting with the focus on participation and power, has been the HCD pro-
cess. The frustrated, isolated, confused and upset LIPs who feature as our
personas have found a collective voice of support from those who now iden-
tify with the problems in their litigant journeys. Support materials—designed
specifically for their needs—are now under development as a result of those
with power, authority, knowledge and expertise collaborating to provide it.
And the Design Group has itself acknowledged its own journey, from scepti-
cism to optimism, impatience to awareness. From this we move from fear to
hope that change initiated by this process can grow.

Our final reflection is on the unplanned lessons from COVID-19. In some
ways, the pandemic arrived at the right time—advice for LIPs in a remote
justice system is now part of our focus as the need for accessible online
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materials has become even more evident.!” A nine month delay in getting to
the next workshop, the need to convene online and the additional demands
on the time of over-burdened court service staff, among others, resulted in
difficulties in regrouping our Design Group members. What emerged was a
smaller Design Group who immediately stepped back into the shoes of their
personas, noting that “it all came flooding back” (Other Professional). Their
commitment and passion to bring life to the design proposals has invigorated
our trust in the process, reminding us of what patience can achieve and set-
ting us up for the Evolve stage of HCD that will determine how to move
forward.
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12 Judging by appearances

Isobel Williams'

With Covid-19 British justice is, to quote Bob Marley, jammin’. The courts
are improvising. And signal jams mean a frozen screen.

This is a kaleidoscopic look at the visual side of courts during the onset of the
pandemic, contrasted with some pre-virus experiences. I write as an occasional
unofficial sketcher having mildly hallucinatory courtroom sensations for my blog
about drawing in different places. I see what the public sees but am free to
present it in an idiosyncratic way, paying attention to the negative space, the
bits in between.?

After the courts close the public sees precious little, so to set the scene here are
four people on the legal front line whom I invited to write about their experi-
ences: a campaigner, a judge, a barrister and an official court artist (see Box 1).
Then I report on the illegality of courtroom drawing, rifle through artists’

Figure 12.1 During the first lockdown, the all-party law reform and human rights
organisation Justice experimented with mock Crown Court trials online,
to assess their workability and fairness. In one crucial innovation, people
in the virtual public gallery could see non-confidential court documents
displayed on the screen: transparency campaigners would like this to
continue in court.
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travelling kit and peer at the UK Supreme Court. I end with a pre-pandemic
meditation on a visually unique courtroom experience, the Naked Rambler in
the dock, and what that exposes about the justice system. A constant underlying
theme: when you look at an image, believing your eyes is never the best policy.

First lockdown

Poor concentration, patchy sleep. Life becomes filtered, vicarious. Measured out
in pixels. The courtroom migrates to the screen. Transmissions can be barnacled
with time-wasting glitches. You look where the fixed camera says you must. You
can’t scan the room, subconsciously pick up the pheromones of a panicked QC,
spot a bored instructing solicitor scrolling down Facebook, or hear the gentle
breathing of the stranger asleep beside you in the public seats.

On the other hand, if youre watching at home, you can eat and drink in
your dressing gown; file your nails with your Swiss army knife rather than
surrender it to security; shout obscenities at the screen or split it with your
Tesco order; decode taste in décor (the higher up the food chain, the greater
the chance of an oak-beamed ceiling).

But first you must get permission to watch the virtual spectacle. It feels as if
the public gallery has been junked for the duration, despite pious official
assertions to the contrary. I don’t want to eavesdrop on telephone-only cases,
but my requests to watch video-streamed civil hearings meet unexplained
refusals or no reply. Regrettably, things open up once I start to drop a name
or two. (The lack of information about whether hearings are recorded and
how to access recordings is beyond the scope of this chapter.)

Box 1 Lockdown experiences

Campaigner

Those checking on how the law is administered need more than a camera
lens. Penelope Gibbs, a former magistrate, focuses her campaign on fair-
ness, transparency and a humane approach. In 2012 she set up the charity
Transform Justice which generates research and informs the public, legal
practitioners and politicians. She reports on loss of access:

‘Covid-era criminal courts were for a period closed courts. Many hearings
were done virtually with no public access to lists or to the hearings them-
selves. The first month after lockdown started on 23 March 2020 was the
worst. | spent it trying to gain virtual access to criminal court hearings, with
no success. | also tried to work out whether it was legal to visit one of the
magistrates’ courts which was open. It was not at all clear whether travel
to a court simply to observe constituted ‘essential travel’.

In the end the Minister Chris Philp suggested that the public could legiti-
mately visit magistrates’ courts. So | started with my local—Highbury in
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North London. The experience of getting in was not straightforward. | was
rebuffed by court security there and at other courts, but insisted on my right
to enter.

Once inside, the court was open as usual. Many seats in the public
gallery were taped up to enforce social distancing, but very few people
were watching. The challenge in some courts was in getting a good
view of the defendants since they usually appeared virtually from police
custody suites. They appeared on screens which were at an angle to
the public gallery, so anyone watching got a distorted view.

| subsequently gained virtual access to two magistrates’ courts via
the Cloud Video Platform. | was one of the few non-journalists to
observe magistrates’ courts during the pandemic. It is a pity that so few
people accessed these hearings. The normal justice rules were not fol-
lowed at the peak of the pandemic and as a consequence | believe
many defendants’ rights were ignored. No research was conducted on
criminal justice in the crucial months’.2

Judge

Robed or not, the judges trapped in their virtual doll’s house squares evoke
Francis Bacon’s screaming popes. The stifled command, the confinement,
the frustration with the bundles. Above the Master of the Rolls, grid lines of
polystyrene ceiling tiles recede to infinity, echoing the painted popes’ geo-
metric cages.

But away from my flights of fancy, here is a measured look at reality from
one judge:

‘My overall impression is that remote hearings and mediations can work
very well. | did my first remote mediation using the brilliant Microsoft
Teams which allows you to put the different parties in entirely separate
rooms, with no risk of anyone hearing anyone else (not something the
Ministry of Justice’s preferred platform, Kinly CVP, allows you easily to
do). Counsel for one of the parties said his client preferred this form of
mediation to the conventional kind, because there is absolutely no risk
that you have to see or meet the other side.

You certainly need two screens, if not three, to allow you to have
documents and emails open on one, while you conduct the hearing/
mediation on the other. Again, being able to email at the same time is
very useful, not least to warn people that you are about to pop into their
space (or | might resort to using a bell!) but also to exchange docu-
ments, plans and so on.

My sense is that remote mediations might be easier and more popu-
lar than remote hearings, but it is too early to tell. In a courtroom, of
course, a judge has an overview of what is going on, and can learn a
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great deal from the reaction of parties and witnesses to evidence being
given, which you simply do not get in a remote hearing (of course, no
reference is ever made to any such clues in any judgment!). The other
obvious point is that so much depends on the quality of your broad-
band or internet. | can well imagine that there will be many cases where
the parties will not be able to take part, or will do so in a frustrating way.
For me, the ability to work at home, and not to have to commute, is
wonderful. | am sure that even when life goes back to ‘normal’ we will
continue to use remote hearings and to conduct remote mediations’.*

In an aside, the judge comments about the visual side of arts events, but
this chimes with what | see in virtual courtrooms too:

‘I have been watching any number of remote talks and interviews: all the
literary festivals have gone digital, and | am astonished that even really
well established ones often have poor connectivity and, more strikingly,
seem to give no guidance to speakers on background, height of
webcam or distance from the screen. The best background is an
entirely neutral one, but that is not always possible’.?

Barrister

Catherine Rowlands of Cornerstone Barristers gives the inside track from the
early days:

‘Remote hearings are inventing themselves as we go along. It’s working
well, because it's being developed by those of us who are actually
doing it, rather than having a working party designing the system in the
abstract and telling us what to do. Our processes work for us because
they work for us, and the systems reflect the people who are adopting
them. It’s not surprising, then, that the visual aspects of our hearings
are more casual and homespun than was initially intended. We were
given stern advice about our backgrounds: they should be as plain as
possible, they should not distract from our submissions, they should be
appropriate and clean.

It didn’t last long. We have backgrounds with books and with children’s
pictures and with fine art. We have clutter and mysterious blanket-covered
heaps. We have shelves of files or shelves of spices. I've seen people in
their bedrooms, even in their beds, in their living rooms with glimpses of
the real world through their windows, and in anonymous, blank rooms that
may be closets or bathrooms re-purposed but which are as distracting as
a cluttered library as you wonder where they are.

We were supposed to behave as if we were in court. That didn’t last
long, either. Some behaviour is better: people interrupt less, knowing
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that it’s hard to manage. Some is less formal (worse? | don’t say that).
Judges swig coffee or tea (we assume) from mugs. | can’t bring myself to
do that, but | am acutely aware of how | look on screen—the bags under
my eyes, despite wearing more make-up than if | were in ‘real court’ (and |
always wear perfume!) and what faces | am pulling as | speak.

It’'s the closeness of the judge that is the shock. It’s a lesson in
advocacy writ large—you can read the impact of your submissions on
the judge’s face. That was a good point, and elicited a smile. A wince
tells you that was a bad point. A raised eyebrow leads you to elaborate
and explain your point—most judges have mobile, expressive eye-
brows. The flicker of a judge’s eye becomes all-important; a cloud
across it, a twinkle in it, mean far more than they ever can in the court-
room. The distance is gone; you’re close enough to share a smile of
complicity.

And what about my expression as my opponent makes her submis-
sions? | am not consciously trying to look sceptical or shocked or
amused, but | read those emotions on my own face—a new experience,
this, watching the spill-words write themselves across my features.

The one expression you can’t afford to allow is boredom or distrac-
tion. You must gaze at the screen like a mother watching her sleeping
child, never wavering. It’s tiring; it’s difficult. You can’t let the back-
ground distract you, even when you notice something interesting. You
start to worry about what your background tells others about you.

But the closeness also engenders familiarity. When the judge is sip-
ping her tea, why not crack a joke? The screen is no barrier. When your
opponent is so close you can see where he missed a spot shaving, why
wouldn’t you tease him a little? You do your best to treat it like a formal
hearing but the fagade soon slips. You're in someone’s house—they’re
in yours—you must be friends, surely? This is not necessarily a good
thing. Perhaps seeing the picture of the judge’s kids behind him on the
wall is stepping too close to intimacy. Perhaps the formality of the
courtroom helps with respect. Image matters’.®

Court artist

| cover the point in more detail below but let’s get this clear: in the UK it is
illegal to draw or photograph court proceedings even if you are not in court
but watching them on a device. Official court artists draw from memory.
Here Elizabeth Cook describes that process:

‘One of the earliest prominent cases after lockdown began was the libel
hearing Duchess of Sussex v Associated Newspapers. The news agency
PA Media commissioned me to draw the pre-trial hearing from home on
24 April 2020.
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| would always prefer the interaction and close scrutiny that a live
sitting would allow, but | can concentrate intently to the degree that |
can memorise all | need to reproduce a good likeness. So the con-
straints | worked under for this hearing were no different from my
normal modus operandi. | watched proceedings for about 10 minutes
memorising the figures on screen, made brief notes re clothing and
moved to an area out of sight and sound of the laptop to start the
drawing. In fact, for a few years now, some defendants have appeared
in pre-trial hearings on video screens in court, so the concept is not
new to me. It is an advantage sometimes, in that | get a front view of the
defendant rather than an awkward side view in a crowded courtroom.

Attending a trial is fascinating for any observer but for an artist con-
centrating intently on expression, mood, reaction and so on, it is very
dramatic. I’'m looking to convey all of these emotions in a single draw-
ing. The interaction between the prosecuting barrister and the defen-
dant is usually full of tension—there may be tears, an outburst, anger or
indignation. Listening to the unfolding evidence, observing courtroom
etiquette, running through the marble halls of the Old Bailey and plan-
ning the drawing while setting up my drawing board in a corner of the
press room all provide a buzz of excitement. This was rather a contrast
with the arrangement surrounding the Duchess of Sussex hearing,
where | didn’t have to catch the 5.50am train to London, squeeze on a
rush hour Tube, go through security checks nor join the long queue to
get into the courtroom and find a seat on the press bench with a good
view.

If it’s a warm and bright day it’s nice to draw outside on a step near
the court or a low wall. Passers-by stop and comment or watch for a
while, surprised that | am able to draw a detailed scene from memory —
they imagine a court artist draws in court.

When my drawing is finished | take it outdoors, photograph it on my
phone and email it to PA Media who distribute it to the press nationally
and often internationally within minutes. If a TV news company has
commissioned me there will be a camera operator waiting outside to
film it.

For the Duchess of Sussex hearing | drew exactly what | saw on
screen. Disappointingly the screen was divided in four, with one quarter
blank. There was no detail, just the head and shoulders of judge and
counsel for the defence and prosecution in suit and tie. No paperwork
was visible and the backgrounds were plain. My drawing would have
been so much more interesting had there been a microphone visible or
the back of a leather chair, files or books, a carafe and glass, or had
participants worn wigs and robes’.”
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Banned images

As highlighted by the court artist’s account in Box 1, Section 41 of the
Criminal Justice Act 1925 rules out drawing and photography in courts
(excluding the UK Supreme Court) and their undefined precincts in England
and Wales. Restrictions also apply in Northern Ireland and Scotland.

Technically, such activity is illegal only if it is ‘with a view to publication’,
but no court usher in the land would give you the benefit of the doubt. Tom
Keating, the notorious art forger, was allowed to get away with sketching
from the dock at his trial in the Old Bailey, but didn’t create a precedent.

This ban is particularly galling when people around you in the public gal-
lery may be tweeting any old defamatory rubbish unobserved. While it is right
that court artists have to leave juries and vulnerable participants out of the
picture, such deliberate mystique is not helpful.

The ban was broadly to do with official distaste when newspapers pub-
lished illicit photos of sensitive scenes—such as a poisoner attentive in the
dock at the Old Bailey as he is sentenced to death by the black-capped judge.®

In 2018 the Court of Appeal was permitted to live-stream certain proceed-
ings on YouTube, but such moves to make more court footage available have
been hamstrung by Covid-19. The UK Supreme Court is the only court to
put footage of all hearings (live and recorded) on its website and to post
judgment summaries on YouTube. Established under the Constitutional
Reform Act 2005, this court is able to take transparency seriously.

Making images

One day I saw a court artist working in the UK Supreme Court. As far as |
am aware, this was the only time that a news agency had commissioned one
to draw there: perhaps an editor with little experience of the dryness of
Supreme Court appeals had hoped for some through-the-keyhole copy. It was
Bull v Hall, a sex discrimination case about a same-sex couple in a civil
partnership who were denied a room in a B&B.

The artist had a suitcase containing masses of well-used pastels and sheets
of thick, tawny, parchment-type paper, 3' by 2', one of which she draped over
her lap. She quickly blocked out a picture in outline and then, in a controlled
frenzy to meet the deadline, drew the scene largely—it seemed—from
memory. On paper, she moved the five justices closer together, pushed the
appellants Mr and Mrs Bull apart, and redistributed anyone blocking the
view. That way, she choreographed a compact dramatic tableau. A TV cam-
era’s lens could wander across it, picking out faces. It was not meant to be the
equivalent of a photograph. (Nor was Laura Knight’s depiction of the Nur-
emberg trials in 1946, a patchwork of portrait studies she had made over
weeks in the courtroom and then copied for her oil painting.)

But how true to life is a photograph, anyway? On 4 November 2016 The
Times ran a photograph of the Lord Chief Justice, the Master of the Rolls
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and Lord Justice Sales standing together in solidarity. This was after they had
been described as “enemies of the people” by the Daily Mail in response to
their Divisional Court ruling that Parliament had a right to vote on trig-
gering Article 50, leading to Brexit. Just one snag: if you look closely at the
photograph (in the hard copy edition, not the online version),’ you observe
that they are not standing together at all. Only one of them—the judge with
a shadow—is in the room. The other two, hovering above cloned stretches
of carpet as shadowless as Peter Pan, have been added by someone using
software.

Matériel

Court artists in England generally use pastels to cover a lot of ground quickly.
Artist Richard Cole—who, in a flak jacket, was the only accredited artist at
the Abu Ghraib prison abuse courts martial in Baghdad—is one of those who
prefer the portability of pencil and watercolour, which he points out has the
drama of still drying in front of the cameras.

One of the most prominent court artists, the American Howard Brodie
(1915-2010), got by with a few crayons. Artist Victor Juhasz describes on his
blog how, as a newbie sweating with nerves at the start of the trial of Ronald
Reagan’s would-be assassin John Hinckley, he spotted his idol, Brodie:

‘Where are all his art supplies? I came loaded for bear. Where are the
million and one colored chalks, and brushes, and pens? He’s got his
drawing pad open, 18" x 24", like me. That’s cool. But all he’s got are
some Prismacolor pencils—three colors—Tuscan red, black, and a dark
blue. My attention is drawn to his lightning fast gestural marks setting
his characters in place. With Zen-like jottings and jabs, he establishes
the basic structure in black pencil and then brings in the red and blue to
fill in and add weight. The energy is startling and the confidence is

unmistakable’.'°

I am normally snooty about drawing with software, which to me has a dead,
second-hand look, a plodding line and a flattened limitation of colour. I like
organic materials with a mind of their own which show friction, the passage
of time, the body’s movement. But, away from the courtroom, I have to make
an exception for Nursing Story by Oh Young-jun in South Korea. He became
a nurse after art school and volunteers for hardship postings in the intensive
care unit. His electronic rapid reportage sketches of the nurses’ endurance and
exhaustion during the Covid-19 onslaught are on Facebook (@nursingstory)
and Instagram (@nursing_story). No grand set piece could say as much as a
simple drawing of an ICU nurse giving herself a coat-hanger drip so that she
can slog on. And the caption to a seemingly ordinary picture of a nurse
says that she is not being protected from radiation while deploying a mobile
X-ray unit.
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In the UK Supreme Court

I have been an occasional sketcher in the public seats (with the court’s per-
mission) but there is of course no point in drawing here, since everything is
filmed, so why do it at all? To quote Lord Neuberger, former President of the
Supreme Court, wildly out of context: “In many cases, quick and dirty justice
would do better justice than the full majesty of a traditional common law
trial”.!" T argue that there is also a place for quick and dirty drawing, my
favourite kind.

The three courtrooms are sometimes sparsely populated, generally busy,
and on rare occasions packed and febrile, as during the emergency hearings
about the illegal prorogation of parliament in 2019. In terms of creature
comforts the building is a softer option than some of my other drawing gigs
which have included:

e Fetish clubs. Compared with courts, they have more rules, a stricter dress
code and a less inclusive door policy.

e Occupy protest camps and squats. In a court, two opposing sides are
represented. Occupy contained far more than two.

e Next to a flyover on Portobello Road. Great personnel, poor air quality.

In the court, my paper must be no more than body-width, an exiguous limit
for me, especially when there are nine or even 11 judges instead of the usual
five. I use nothing that would leave dust on the magnificently bright Peter
Blake carpet (pastel, charcoal). Nothing splashy (ink) or noisy (swooshes of
hard Cont¢ stick on textured paper). I have trusty Japanese cartridge pens,
felt-tips (sorry), pencils, crayons. Some watercolours, a manga pen and a
plastic waterbrush all in a cute box (the Kuretake Little Red Gift Set),
although it’s more grown-up to make your own miniature set. And I leave my
preferred kit at home because it requires a tank of ink: bedraggled goose
quills, bamboo pens, wooden coffee stirrers, calligraphy brushes, balls of
sheep’s wool and (my most cherished souvenir of Occupy) the tip of a white
man’s dreadlock which led to a court case.

I offer a commentary on my solipsistic blog about live-drawing (drawing on
location, not to be confused with life-drawing, depicting the naked figure). A
random Miss Flite, I try to decode the courtroom theatre and show people at
work. I can look for human details such as the anxiety of a QC on his feet,
rapidly clenching and unclenching his hand behind his back while presenting
a bold front to a row of Justices.

I am not here to caricature. The robust tradition of political lampooning—
an important indicator of a democracy’s health—would be misplaced in
court. Our justice system is too precious for that.

Spectators come and go, staying for minutes or hours. It’s a site for spot-
ters, purists and lovers of cool legal abstractions, not for the tricoteuses who
frequent the Old Bailey for murder. There is no age limit but a noisy toddler
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might attract a hard stare from the bench. Some of the casual tourists (and a
few lawyers) are clearly unnerved by a primitive fear of what is in the room:
the relentless apparatus of a judicial process leading to finality, with roots
trailing to an unknown past of human sacrifice. Sometimes there’s an ines-
capable Wicker Man vibe, even in civil actions.

The Supreme Court is democratically flat,'*> with the bench on the same
level as everyone else. This goes with the lack of pomp and paraphernalia—
Justices reserve gowns for ceremony and advocates are hardly ever robed—
but it restricts the sightlines, while Justices and staff, even if I can see them
through intervening heads, can seem far away across the howling tundra. How
do you deal with that? Sometimes I experiment with transparent outlines to
show more people.

My main tip: don’t get noticed. My most unsettling court experience was in
the Cour d’appel in the Palais de justice in Paris: a man with an actual gun—
one of a team of gendarmes roaming the courtroom, indifferent to the
appeal—loomed over my sketchbook and, worst of all, called me fu after I
dropped a pencil, the sound of which reverberated around the court for about
half an hour.

Despite the low profile, sometimes I have to field questions from others in
court. Most common are:

a “Did you draw me?” (That’ll be a QC.) Possibly, but maybe not in the
conventional heroic guise.

b  “Who’s going to win?” (That’ll be a tourist.) Search me—but don’t read
too much into whether the bench is fractious, purring or non-committal.
The tone of judicial interventions can have more to do with the conduct
of the case than the state of the law or any killer argument.

Finally, visitors to the court’s cafeteria are subject to the benign but probing gaze
of souvenir teddy bears representing the Supreme Court and the Judicial Com-
mittee of the Privy Council, which sits in the same building. The bears begin to
infiltrate my drawings and this ends up as an illustrated book, The Supreme
Court: A Guide for Bears, in which the earnest ursines explore their Art Nouveau
Gothic habitat.'?

The Naked Rambler in the dock

My drawing worlds collide in 2015: a nude invades the courtroom in the
shape of Stephen Gough, the Naked Rambler. Just one snag: this is Winche-
ster Crown Court, so I will have to draw afterwards, from memory.

I nearly have a wasted journey. Just before the off, Steve’s brief, Matthew
Scott, kindly warns me that I won’t be able to see the dock from the public
gallery, which is directly above it. Many courts are designed to lay out their
contents like a royal flush for the sole benefit of the bench. I blag my way
airside.
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...ajury of your bears.

Figure 12.2 Some of the negative space in The Supreme Court: A Guide for Bears—in
this book I point out that there is no jury in the court.

Figure 12.3 Lynn Shellfish Limited and others v Loose and another, UK Supreme
Court, 9 February 2016.

Steve is a former Royal Marine trained in the Arctic, so tramping around
the UK in nothing but boots, socks, a chunky watch and a rucksack doesn’t
bother him. I feel that his struggle is concerned not with some right to be
publicly naked, but with a compulsion to challenge authority, and that he
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uses nudity as a fig leaf. This has led him to the highly controlled environment
of prison. Does he seek this control? Does he wear HM Prison Winchester
like a garment?

When Enid Blyton played tennis in the nude, no one called the cops. Context
is all. Sightings of an unclothed Steve have riled the courts to such a degree that
he is now saddled with his own tailor-made Anti-Social Behaviour Order. You
and I can be legally naked in public unless we commit a chargeable offence, but
the bespoke ASBO permits Steve no such luxury. This leads with lumpen logic to
a potential infinity of jury trials (I am at his fourth) and custodial sentences.

As Matthew Scott has pointed out, “The problem is with an Anti-Social
Behaviour Order that turns an eccentric into a criminal, and a prosecution
system that could easily turn a blind eye, but which prefers instead to try to
break the will of a harmless and astonishingly courageous man”.

As I try to memorise Steve’s appearance, life modelling comes to mind. In
class or in the artist’s studio, the naked model commands the space, clothed by
custom and authority. No one is allowed to touch you. As a life model I have felt
as armour-plated and anonymous as any judge in wig and robes. Like a judge,
you see everything, you keep an eye on the time, you can give orders pertaining
to your comfort and safety, no one is going to contradict you (or if they do, they
have to be super-tactful in the veiled way of an experienced advocate), and as
long as your physical pain is just about endurable you hide it.

The person horribly exposed in class is the artist, whose soul is revealed by
every line committed to paper. And in Winchester Crown Court today, Steve’s
nudity seems almost irrelevant. Splayed out for public scrutiny is the inflexible
legal system which has kept him in solitary confinement for some ten years at
a public cost of about £400,000.

Steve’s prison-pale body is hardy, bone and sinew, gently softening with
time. It is the blank parchment on which other people can impose their own
interpretation—hero, mischief-maker, victim of injustice. His skin has some-
thing of parchment’s dry sallowness in the harsh downlights of the dock. He
would have been seized by any self-respecting Renaissance painter as the
weather-beaten model for another persecuted outsider, John the Baptist. As it
is, this former soldier has something of the vulnerable warrior in Descanso de
Marte (‘Mars resting’) by Velazquez (1640) and also of Prometheus by Gus-
tave Moreau (1868), tormented but philosophical as his self-renewing liver is
permanently devoured by an eagle—Steve’s predicament indeed.

He is shielded by a wooden screen below, security glass above. He gazes up
to heaven like a grizzled terrier or leans forward, straining to hear, his nose
against the glass.

(And let’s just put the dock in the dock for a moment. Much has been said
about whether it should exist at all. Its separateness says “guilty as hell”. Take
the design in Westminster Magistrates’ Court: the dock has a big red panic
button. Detained defendants emerge from the lower regions through a door at
the back. Those who have not been detained are shown into the dock by the
usher who locks its glass door and takes away the key. Microphones give
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judges and advocates an authoritative resonance. The person in the dock
speaks from a dull acoustic, as if masked.)

This morning, Steve has abruptly decided to represent himself, so Matthew
Scott must swiftly cast off wig, gown and status. Now he is the one who is offi-
cially naked. To the evident relief of the judge he remains as an amicus curiae
(“friend of the court”, a non-party who offers information and arguments).

But you can’t defend yourself if you are not allowed in the courtroom at the
same time as the jury. Steve won’t promise to remain seated and hide his
genitals from the jury’s sight—he insists on the proper protocol of standing
when he is addressed by the judge—so he is forbidden to appear before the
jury and banished to the cells. Throughout, an official sits with a plastic-
wrapped grey marl prison-issue tracksuit on her lap.

Steve is remanded in custody. This is a memory-drawing gig so on the train
home, surrounded by squaddies, I start sketching in pencil in an AS sketch-
book from John Purcell Paper (wholesale fairyland in South London). At
home I recreate it with a Platinum 3776 Century pen (soft fine nib) and
watercolour.

Figure 12.4 The Naked Rambler and his brief, Matthew Scott. The lower part of the
dock is not transparent, being made of wood, but I have met and drawn
Stephen Gough before, in a private house, so I cheat for the sake of the
drawing.



164  Williams

At the sentencing hearing a couple of months later, the same judge sighs,
“Do you want to say you’re sorry?”

“I'm not sorry,” says Steve, his breath misting the glass in front of him.
Even so, he gets away with what sounds like the minimum sentence. At the
time of writing, Steve is a free man.

Nothing but the truth?

Some kinds of drawing—in the technical fields of surgery or archaeology, for
example—augment photography. They represent three dimensions in an
objective, sometimes diagrammatic fashion. But in court you are not drawing
a motionless anatomical specimen or the strata of a dig. Nor can you draw
the concept of legal truth.

Drawing is autobiographical. The artist intervenes between the subject and
you. Magritte’s 1929 painting La Trahison des images (the treachery of images)
says Ceci n’est pas une pipe (this is not a pipe). Correct. It is a picture of a pipe.
Time passes, events unfold. If there is natural light, it changes. A drawing advo-
cates a point of view. A photograph can be just as manipulable as a drawing.
Consider how far you can believe your eyes.
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13 Designing to dismantle

Hallie Jay Pope’

When we employ design processes and visual design tools to increase access
to a legal system or process, our approach likely falls on a spectrum between
two opposing viewpoints. On one end is the view that the system to which we
seek to increase access is capable of producing just outcomes, but is failing to
do so because of some combination of flaws addressable through reform. On
the other end is the view that the system produces unjust outcomes by design
in order to preserve power for an elite few, and increasing access is a stopgap
for minimising harm that flows inherently from the system, as well as a step
on the path to building the power needed to ultimately dismantle the system.

This division between designing for reform and designing to dismantle is
undoubtedly much more nuanced than my crude description suggests. I would
not be surprised to learn that current applications of legal design methods to
these two viewpoints overlap more often than they diverge. But design is
about problem-solving, and ultimately, not all of us are trying to solve the
same problems. I feel a sense of urgency in exploring these divergences now,
while the field of legal design is still young. As the practice and study of legal
design continues to burgeon, we can expect norms within the field to solidify
into a reflection of dominant perspectives, excluding, marginalising and even
co-opting divergent perspectives. I often hear that legal design is about
improving existing systems and processes, making them more effective, more
accessible. This framing sits comfortably with prevalent perspectives in the
wider field of design, in which ‘the majority of design treatises still maintain a
fundamental orientation that is technocratic and market centered, and do not
come close to questioning design’s capitalistic nature’.? Fair to say, then, that
designing for reform—rather than for radical, movement-based transforma-
tion—is the default approach ... for now.

Legal design efforts to increase access to law undertaken within this domi-
nant framework have helped and will continue to help people in meaningful
ways. But at this moment when our field is still so open and new, it would be
a mistake to limit ourselves to this approach. Angela Davis cautions us that
‘frameworks that rely exclusively on reforms help to produce the stultifying
idea that nothing lies beyond’.®> In this ever-accelerating era of climate and
social crisis, we face an ‘irrefutable need’ to engage in ‘elimination design ...
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of the structures of unsustainability that maintain the dominant ontology of
devastation’, and to create ‘new, nonexploitative forms of life’.* If we can
break out of dominant design mindsets, we can use legal design as a tool for
this kind of radical dismantling and transformation.

We don’t have to start from scratch. ‘Design has developed a new sensitiv-
ity to the environment and to human predicaments, and is more attuned to its
ability to contribute to creating a better world ...”.> Existing and emerging
design practices offer us many tools that we can apply to anti-oppression
work, including participatory, community-centred processes and visual design
methods for effectively sharing legal knowledge. But all design methods, even
those few born of radical political goals, can serve to perpetuate oppressive
power structures if we apply them uncritically.

In the next section, I’ll briefly lay out one vision for using legal design tools
to share legal knowledge, build movement power and ultimately dismantle
exploitative systems. Then, I’ll identify three points in this process that—in
my experience—put radical design visions at risk, and explore three corre-
sponding strategies for moving beyond reform to dismantling: 1) When we
define our design problem, we must situate ourselves in solidarity with collective
movements; 2) when we facilitate participatory design processes, we must
approach oppositional viewpoints with openness but not neutrality; and 3) when
we communicate law visually, we must deliberately amplify counternarratives.

Sharing knowledge, shifting power

Anyone concerned with dismantling systems of subordination is concerned
with building and mobilising collective power. For lawyers—the gatekeepers
of legal knowledge, processes, and systems—power-building is recast, at least
in part, as power-shifting: relinquishing our own structural power and shifting
it to subordinated communities.®* How do we do this? The practice of community
lawyering, or ‘lawyering against subordination’,” identifies knowledge-sharing as
a crucial power-shifting endeavour:

Lawyers must relinquish our monopoly on legal knowledge by educating
the clients and communities we work with; at the same time, we ‘must
open [our]selves up to being educated by all those with whom [we] come
into contact, particularly about the traditions and experiences of life on
the bottom and at the margins’ (Lopez, 1992, p. 37). This two-way flow
of information remakes the traditional lawyer-client relationship into a
partnership in which lawyers, clients, and communities ‘share power and
combine their overlapping practical knowledge of the world in order to
solve problems of subordination’ (Ancheta, 1993, p. 1364).%

My work as a legal information designer at the Graphic Advocacy Project is
motivated by this theory. We strive to facilitate participatory design processes,
designing informational resources with the communities that will ultimately



Designing to dismantle 167

use them and fostering the two-way flow of knowledge so critical to shifting
power.” In doing so, we draw from design methods that have gained traction
in the legal field among reformers and dismantlers alike, including:

e Design thinking: problem-solving mindsets that focus on the human
needs behind a solution'®

e Co-design: a design framework that ‘rejects a hardline distinction between
professional designers and users,” facilitating space for ‘stakeholders to give
feedback and engage in the creation of solutions’'' throughout the design
process

e Visual design: the use of visual elements—Iike typography and illustra-
tions—to convey information

These methods have promising applications to anti-subordination legal work.
As anthropologist Arturo Escobar observes, ‘the great popularity gained by
design thinking outside the design professions stems precisely from the per-
ception of design’s real or potential contribution to addressing “wicked” ...
problems, and of design as an agent of change.” But, he warns, ‘the vexing
question of the relation between design and the making of deeply unequal,
insensitive, and destructive social orders seems to remain design’s own “wicked
problem™’. These design tools are not inherently opposed to exploitative struc-
tures; we must imbue them with that purpose.

Defining the problem: designing in solidarity

Design thinking urges us 1) to understand and address the root causes of a
problem rather than just the symptoms, and 2) to view problems holistically
from a systems perspective.!? Applied to legal problems, these two principles
require us to expand our understanding of a problem beyond the individual
to the collective, beyond the process to the system, beyond the law to life as a
whole. For designers concerned with dismantling oppressive systems, this call
to approach problems with depth and breadth is a promising jumping-off
point. But these inquiries, even when rooted in a participatory design process,
will not necessarily situate a legal problem within broader collective move-
ments against subordination.

This isn’t so much a tension with methods like design thinking and parti-
cipatory design as it is an insufficiency. As Norwegian participatory design
pioneer Kristen Nygaard observed, design is ‘““merely a technique,” a vehicle
rather than the core of” political movements."® Defining the problem is our
first opportunity in the design process to explicitly commit to building move-
ment power, or, conversely, our first exposure to the risk of losing sight of
‘what lies beyond’'* our current political reality. When we agree to address
the root causes and not just the symptoms of a problem, we must name
capitalism, racism, imperialism and other intersecting structural oppressions
as root causes, as well as the more concrete systems of law and power that
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uphold them.'”> “The power to define certain problems as legitimate for
research’ tends to stem from the very forms of dominance we seek to
destroy.'® Of course, we are not going to dismantle these oppressive systems
with one legal design project. But we can position ourselves within the vast
ecosystem of ongoing movements against these systems. ‘Successful move-
ments exist’'’; we must approach each legal design project as an opportunity
to position ourselves in solidarity with them.

I can think of several times when I have failed to do this. One was a
pamphlet about bail bonds that I created with a legal aid organisation. The
problem we set out to tackle was the prevalence of predatory bail bond
schemes. We hypothesised that at the point of decision-making, people lacked
clear information about what a bail bond actually is, and that those who
ultimately did decide to contract with a bail bond agent were largely unaware
of the legal protections available to them and therefore vulnerable to abusive
practices. We ended up creating a short illustrated pamphlet (Figure 13.1),
which the legal aid organisation distributed through community clinics.

I’'m very proud of this project; indeed, it’s one that I regularly show off to
students and potential collaborators. The feedback we received from the
community was overwhelmingly positive. Although I haven’t managed to
collect any follow-up data on the resource’s effectiveness, I would very much
like to believe that it helped people. But looking back, I can’t help but fear
that we missed an organising opportunity. The pamphlet gestures at the idea

Premium: $1,000
Never refunded

Bail bond:
promise to pay

$10,000 if the defendant
doesn't appear.

Figure 13.1 Detail from the pamphlet ‘Bail Bonds’, a collaboration between Iowa
Legal Aid and the Graphic Advocacy Project (2019).
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that cash bail is a fundamentally unjust practice, but it leaves undisturbed the
notion that incarceration is an inevitable fact of life. It does not provide
readers with any outlets to join ongoing movements against the systems that
have allowed a practice like bail bonds to flourish, of which predatory lending
is an inevitable symptom. It reinforces the status quo instead of tapping into
design’s potential to facilitate ‘social dreaming’, a collective imagining and
articulation of ‘alternative ways of being’.'®

If T had the chance to do this project again, I would push to include abo-
litionist organisers as co-designers throughout the process, particularly at the
moment of defining the project’s scope. That’s not to say that the inclusion of
these partners would have necessarily affected the outcome in a particular
way. When the immediate goal of a project is to convey clear and concise
information to alleviate a harmful legal pain-point, attempting to mobilise
broader action using the same resource is not without design tradeoffs. Maybe
we would have sidelined that goal even if we’d pursued it in the first place and
appraised ourselves of the movement landscape. But conversely, maybe the
ways in which we chose to address the specific issue of bail bonds damaged
ongoing collective efforts in ways we could have avoided had we been inten-
tional about bringing in movement voices. Furthermore, the co-design process
itself would have been an opportunity to build collective power by creating
relationships and facilitating knowledge-sharing between the legal aid orga-
nisation, organisers and the community. For all of these reasons, we should
take care to design in solidarity.

Facilitating participation: being open but not neutral

A crucial part of any human-centred design project is collecting insights and
feedback from people impacted by the problem. Those of us concerned with
shifting power to subordinated communities will likely—and indeed, should—
be drawn to more participatory forms of this process like co-design, through
which designers ‘aim to share power throughout the process of making’."
Whatever solution they produce, participatory design processes can them-
selves be a tool for sharing knowledge and redistributing power to the people
impacted by a systemic legal problem. But ‘[a]s research has shown ... “par-
ticipation” is not a sufficient condition for changing power relations: forms of
participation exist and presently thrive that do not question, but further,
dominant power patterns’.?

Interestingly, foundational participatory design methods grew out of efforts
to build worker power. In the early 1970s, Scandinavian trade unions sought
to promote workplace democracy by increasing opportunities for workers to
understand and shape the computer systems governing their work.?! These
efforts marked the emergence of Participatory Design, a practice that served
as the foundation for contemporary co-design methods.?*> Participatory
Design’s roots were explicitly political; its early adherents aimed not only to

democratise the workplace through systems design, but to democratise the
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design process itself.>> But perhaps these original political goals were not
sufficiently integrated into the Participatory Design approach. In 2002, edu-
cational scientist Eevi Beck observed that ‘[tlhe term [Participatory Design]
itself, originally “owned” by the politically radical, has more recently
appeared as a slogan for marketing and other purposes’.>*

In what ways are Participatory Design methods vulnerable to this kind of
co-optation by existing power structures? Beck hints at one possible answer
when she notes that ‘in the European Commission’s 1995/96 call for Tele-
matics research proposals “user participation” meant the involvement of large
corporations in systems development’.>® It matters who participates, and how.
But treating some viewpoints differently than others butts up against a pre-
valent design-thinking principle: maintaining neutrality. At the beginning of
the COVID-19 pandemic, my colleague and I teamed up with a community
lawyering organisation in Florida to design resources around high-priority
legal issues, including evictions. In a dynamic emergency situation, and with
limited resources at our disposal, we conducted a less robust exploratory
research phase than we would consider ideal, limited to Zoom interviews with
a handful of organisers and service providers working with the community on
eviction prevention and other issues. Months later, we wrote an article®® about
the experience and some of the lessons we learned, which I circulated to a few
people for early feedback. One responded to our use of the word ‘stake-
holders’ in describing our co-design participants:

Are you sure you want to embrace this concept? It was developed in the field
of business ethics, where it had the progressive effect of leading management
to think of ‘stakeholders’ other than shareholders, like workers and even
consumers. It seems to this reader that you're really talking about vulnerable
members of a community, or the working class—not ‘stakeholders’. For
example, you're a hell of a lot more concerned about tenants than landlords,
even though both are equally ‘stakeholders’ affected by problems related to
housing.

I was quite persuaded by this perspective. It had never crossed my mind to
attempt to engage landlords as co-designers of our eviction resource. If we’d
had more time and capacity, I would have focused on bringing more tenants,
organisers and service providers into the process; I believed our exclusion of
landlords was a matter of strategy, not circumstance. But my colleague—who,
unlike me, actually has extensive experience and expertise in facilitating
community co-design (in the arena of tenant advocacy, no less)}—was less
inclined to categorically dismiss the idea that landlord input might have been
helpful in some capacity, pointing out that ‘understanding a problem requires
observing it neutrally from multiple perspectives’.?’

Clearly this idea of seeking and synthesising varied viewpoints with a lens
of neutrality is aimed at a valuable goal. In theory, viewing insights with
objectivity allows you to see the problem and potential solutions more clearly,
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more truthfully, unclouded by your own personal biases. But we should
approach this theory with caution, because we aren’t just dealing with perso-
nal biases: we are surrounded by structural inequalities so pervasive that we
might not even see them, much less successfully challenge them, without an
extraordinary level of organization and intention. In such a reality,
approaching all stakeholder viewpoints with ‘neutrality’ will preserve domi-
nant viewpoints and entrench the status quo.

If we take the concept of co-design seriously (and we should!), we must
share decision-making power with all of our collaborators; this is what dis-
tinguishes co-design from less democratic research and feedback methods.
But it would be strategically incoherent to share power with those whose
oppressive power we seek to eliminate, unless we have good reason to believe
they will relinquish it willingly;*® we must presume that entities with power
will seek (consciously or subconsciously) to preserve it.”? Therefore, when we
define our problems in solidarity with ongoing movements, we also define our
set of potential co-designers. Our design process should not serve as yet
another avenue for interests opposed to our movements to wield their outsized
power.

Although we should not give perspectives of oppressive power the benefit
of neutrality, neither should we ignore them. Sometimes these perspectives
will come from within the community impacted by the legal problem at issue
(of course: communities are not monoliths, and the individuals that comprise
them will have all sorts of experiences and views). Indeed, design itself plays a
role in replicating dominant ideologies and values throughout society;*® we
should not be surprised that such viewpoints are pervasive across lines of
systemic oppression. Encountering oppositional perspectives within impacted
communities presents an opportunity to deepen our understanding of hurdles
to collective intersectional mobilisation.

At other times, movement organisers might make the strategic choice to
engage with oppositional interests in a limited fashion to minimise harm.
During the exploratory research phase of our eviction resource project, we
heard one particularly interesting insight from a housing organiser that high-
lights the importance of remaining open, if not neutral. This participant told
us that while their mobilising efforts typically cast landlords as antagonists,
they had backed away from this kind of rhetoric during the early stages of the
pandemic, in acknowledgment of the reality that landlords had also been
affected by the crisis and might be willing to bargain in ways they otherwise
wouldn’t. The participant voiced an ongoing need to activate the community
around issues of housing justice like rent cancellation, but also pointed to the
effectiveness, albeit temporary, of tenants negotiating ad hoc rental payment
agreements with their landlords. We heard this stopgap solution echoed in
sessions with other community organizers. Ultimately, although our resource
necessarily portrayed landlords as having interests in opposition to their
tenants, we made an effort to honour this feedback by focusing more on
tenants’ relationships to the legal system and to each other (see Figure 13.2).
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I STILL
CAN'T PAY |

Figure 13.2 Detail from a visual evictions guide created by the Community Justice
Project and the Graphic Advocacy Project (2020).

In some situations, fully understanding a problem may require us to actively
seek perspectives from oppositional stakeholders. In this case, we should extract
the information we need without engaging in mutual knowledge-sharing or
conferring any design power. To do otherwise is to risk co-option of our project
by the systems we seek to dismantle. We must also examine what we learn with a
critical eye. All design research runs the risk of raising the ‘say/do dilemma’:
people don’t always do what they say, and so ‘say’ research techniques like
interviews or surveys leave room for the speaker to communicate misinformation
(intentionally or unintentionally).*! The risk of misinformation is surely higher if
the participant’s interests are opposed to the project’s goals. Observational ‘do’
techniques and generative ‘make’ techniques can help resolve this dilemma,** but
it is hard to imagine successfully applying such involved techniques outside of a
meaningful co-designer partnership.

How do we distinguish between which ‘stakeholders’ to invite into the
process as co-designers, which to cautiously mine for information and which
to actively exclude? We might start by mapping our assumptions about sta-
keholders’ relative power within the relevant legal systems and processes, and
their relative alignment with—or opposition to—our power-shifting endea-
vours. This can be as simple as drawing two intersecting perpendicular lines
to form a quadrant matrix, with stakeholders’ systemic power represented on
the x-axis (increasing in relative power from left to right) and their alignment
with movement goals represented on the y-axis (increasing in alignment from
bottom to top).

Using GAP’s eviction resources as an example, we might have placed tenants
and community organisers in the top left quadrant of such a matrix, community
lawyers (and ourselves) in the top right, small-scale landlords in the bottom left
(but pretty close to the midpoint), and real estate developers in the bottom right.
This kind of matrix can help identify and prioritise potential co-designers in the
initial stages of a project, starting with stakeholders closest to the top left and
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relying on their knowledge and lived experiences to move our map away from
assumptions and root it in reality. By eschewing neutrality and evaluating sta-
keholder perspectives through a lens of power and solidarity, we can more
effectively employ participatory design methods to build the collective power
that will ultimately remake our world.

Communicating visually: amplifying counternarratives

Visual communication is a uniquely effective vehicle for sharing complex
information, which is a key component of virtually any design project aimed
at promoting access to law, but a particularly crucial means of building col-
lective power to dismantle oppressive systems (as I discussed in the first
section).

Visual narratives are an especially fruitful tool in this regard. Look at how
this same information, conveyed in descriptive text on the left and as a mini-
narrative on the right, transforms from a dry legal definition into a story
about workers building power (Figure 13.3):

A “cooperative,” or co-op, is a business owned
A “cooperative,” or a and run by its members.

co-op, is a business
owned and run by
its members. For
example, in a coffee

We grow the
coffee beans...

...and share the

profits!
bean co-op, a group

of farmers grows
coffee beans, sells
them, and splits the
profits.

Figure 13.3 Detail from a comic about multi-stakeholder cooperatives created by Co-
op Dayton and the Graphic Advocacy Project (2017).

Humans love stories about humans,®® and law is all about humans
(although most legal documents seem to go out of their way to obscure that
fact). Legal informational resources should take advantage of that fact by
depicting people impacted by a legal problem and showing their successful
navigation of the processes involved. For those of us designing to dismantle,
visual narratives pose an additional opportunity to expose the dominant
narratives espoused by those systems, and to amplify counternarratives. As
legal theorist Richard Delgado puts it:

Stories, parables, chronicles, and narratives are powerful means for
destroying mindset—the bundle of presuppositions, received wisdoms,
and shared understandings against a background of which legal and
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political discourse takes place. These matters are rarely focused on. They
are like eyeglasses we have worn a long time. They are nearly invisible; we
use them to scan and interpret the world and only rarely examine them
for themselves. Ideology—the received wisdom—makes current social
arrangements seem fair and natural. Those in power sleep well at night—
their conduct does not seem to them like oppression.®*

But this articulation of the promise of narratives also reveals a potential pit-
fall for designers using visuals in legal resources. As soon as we depict a
person, we are telling the reader a story about that person. Look back at two
definitions of a cooperative, one conveyed in text and one through a mix of
text and images. The text in the two definitions is almost identical, and indeed
is sparser in the right-hand version. But we are learning a lot of things about
the coffee farmers from the right-hand version that the text alone did not
convey. They both appear to be women. One looks white, the other Black.
Both appear happy; indeed, the farmer on the right looks rather triumphant,
their hand resting confidently on their hip. As the person who created this
graphic, I can tell you that while some of these narrative elements were by
design, others seemed to simply appear.

When designing to dismantle we must be intentional and thoughtful in our
creation of visual counternarratives, lest oppressive dominant narratives creep
their way into our designs. I doubt that I have ever managed to create a graphic
that doesn’t reinforce dominant narratives to some degree. But I have noticed
that certain practices go a long way towards resisting this insidious effect.

The cooperative graphic in Figure 13.3 above is from a comic I made with
a co-op incubator. The incubator was supporting the creation of a multi-sta-
keholder cooperative grocery store in a community that was designated as a
food desert. In my first version of the comic, I shaded the characters with a
colourful mix of jewel tones. I received feedback that, upon reflection, I was
embarrassed to have needed in the first place. The community building the
co-op was 80 per cent Black people. My racially-ambiguous green, orange
and purple people did not reflect that. I had unintentionally perpetuated the
harmful dominant narrative that collective efforts to improve material condi-
tions would come from some sort of idealised race-blind coalition rather than
from the real people—mostly Black people—living in the community. The
fact that this majority-Black community was in a food desert was no coin-
cidence: it was evidence of capitalism and racism working in tandem.

I think my revised depictions more accurately reflect the fact that the co-op
effort was Black-led, but I also see room for improvement. Since creating this
comic, I have implemented the practice of designing characters based on
reference photos of real people in order to avoid visual stereotypes. I have to
be particularly rigorous about this when designing characters with experiences
and identities different from my own. Just as neutrality in the research and
feedback process will perpetuate power imbalances, drawing ‘default’ char-
acters will likely reinforce dominant narratives about power relationships.
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During the bail bonds project I mentioned in the previous section, I
unwittingly made room for a different dominant narrative to slip in. As
Figure 13.4 shows, originally, the pamphlet followed the story of one defendant
and his family.

But during the feedback phase, someone pointed out that the only criminal
defendant in the pamphlet was a person of colour, and the only recurring
character with institutional power (the judge) was white. This had been a
conscious decision on my part to try to reflect the racist reality of our
criminal justice system. But because the pamphlet only followed one per-
son’s story instead of a group that could serve as a more inclusive repre-
sentation, the depiction landed as a stereotype. In the final version, shown in
the right panel of Figure 13.4, I created three different defendants to share
the role of protagonist:

BAIL IS
S ) gma (S
N $10,000. 2% \  $10,000.
Q 90 7 !O! ? ;
= =

Figure 13.4 The original (left) and final (right) versions of an image for ‘Bail Bonds’, a
pamphlet created by lowa Legal Aid and the Graphic Advocacy Project
(2019).

It is worth noting that, out of over 60 feedback survey respondents, only
one voiced the opinion that the original depiction perpetuated race-based
stereotypes. But that might just be further evidence of the pervasiveness of
these dominant narratives. Ultimately, we were able to find a way to depict a
more representative group of defendants that didn’t detract from the effec-
tiveness of the visual narrative.

In addition to soliciting community feedback®® and basing character
designs on real human beings, another promising strategy for producing
compelling visual counternarratives is to depict real stories told by the people
who experienced them. This isn’t a fail-safe method for subverting dominant
narratives by any means; as Delgado points out, we all internalise dominant
narratives about ourselves as well as others. But as co-design counsels us,
people are experts in their own experiences, and these real-life counter-
narratives provide a status-quo-busting dose of reality that is much more
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difficult to achieve with make-believe. Cartoonist Eleanor Davis and the
Bronx Freedom Fund made beautiful use of this technique by illustrating
interviews with people for whom the Fund had posted bail.*®

Counternarratives don’t just serve to subvert dominant narratives; they are
generative as well as destructive. “They can open new windows into reality,
showing us that there are possibilities for life other than the ones we live’.’
Visuals enhance this power. If we use them with care and intention, we can
breathe life into the ‘imagination[s] of alternative ways of being”*® we seek to
facilitate through radical design.

k% %k

I began this chapter by defining two opposing ends of a spectrum of design
work aimed at increasing access to law: one concerned with reforming unjust
systems and the other with building the collective power needed to dismantle
them. But whether we intend to or not, al// legal designers are engaging with
structural power. “‘We are not free to choose whether our actions carry poli-
tical meaning. Conforming to a dominant norm—“not raising your head”—
also constitutes a statement; also co-constructs society’.>” We can use design
to entrench consolidated power, limiting our efforts to reforms that largely
accept our unjust, unsustainable political reality. Or we can design to trans-
cend this reality, to shift power to movements that ‘evince the unwavering
conviction that another world is indeed possible’.*’ Please join me in imagin-
ing what lies beyond.
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14 Taking a co-design workshop online

Emily Allbon’ and Rachel Warner’

Liberty is an independent civil liberties organisation which was founded in
1934 and is currently the largest in the UK. They came to us with a challenge:
to identify how information design might help to make their web-based legal
information and advice more accessible, useful and understandable. In this
chapter we explain how we are responding to that challenge by taking a
user-centred approach.

We focus on a preliminary workshop and insights made. We share our
approach to planning the workshop, the materials generated and the tools
used to help those new to using co-design methods in a legal context. The
project is still ongoing at the time of writing, so we share our insights and
plans for using the insights to plan the future direction of the project. We
place special emphasis on the adaptations to the research activities research
we made in light of the COVID-19 pandemic.

Legal information at Liberty

Liberty use a variety of methods to champion anyone whose rights come under
threat, from Gypsy and Traveller communities to Government whistle-blowers.
Here we focus on two ways that Liberty provide information. Firstly, they pro-
duce a series of highly accessible text-based online advice guides, provided as
web pages on their website, which Liberty draft with the occasional assistance of
lawyers at Reed Smith and a professional copywriter. The guides traditionally
focus on the topics of police, protest, and privacy rights. For example, when in
2020-2021 the state sought to use a series of rapidly changing regulations to
control the behaviour of the population in response to the COVID-19 pandemic,
Liberty responded with guides on topics such as “What powers do the police have
under the Coronavirus Act 20207 and ‘What if I'm arrested at a protest during
the coronavirus lockdown?. Secondly, Liberty provide responses to direct quer-
ies made by the public. Liberty’s Advice and Information team receives queries
from the public via a webform, which collects necessary contact details, a
description of their query, whether there is a deadline and whether they are
represented by a lawyer. Liberty aim to respond within six weeks, a target which
gives an indication of the complexity, range and volume of queries that they
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receive. For example, in 2020, Liberty received 2,135 queries. They also receive a
large number of requests for legal representation or help with legal topics that
Liberty cannot assist with; this can amount to fewer than 20 per cent of all
enquiries being provided with information and advice.

Together with Liberty we decided to focus on two of their core topic areas
of expertise: police complaints and stop and search. We also decided to focus
on a third area, immigration, specifically because it is a topic on which Lib-
erty do not offer advice, instead they signpost to other advice services. This
afforded us the opportunity to reflect on how the design of information within
Liberty’s online guides could equip the public with more relevant and timely
advice, and signpost them to relevant external information. It is hoped that
improvements could lead to Liberty receiving fewer queries, meaning Liberty
advisors can spend more time on complex queries less likely to be resolved by
written information alone.

A user-centred design approach

We take a user-centred design approach that focusses on users and their needs
throughout each phase of the design process. We loosely base our process on
the iterative phases of discover, define, develop and deliver from the Double
Diamond model,? including a ‘challenge’ and outcome (Figure 14.1). It is
loosely based on this model as the activities, such as the kick-off workshop,
spans across phases. In the first phase of the design process we look to understand
or discover the user needs—in this case, those who go to the Liberty website for
help; and then the next phase is to define the problem we are trying to solve—in
this case, how might we make legal information within the Liberty materials
more understandable? As the diagram demonstrates this is an iterative process
involving divergent and convergent thinking across phases.

Within this iterative process we organise co-design activities, whereby
insights and solutions evolve from collaboration among stakeholders. The use
of co-design activities can be found across research projects focussed on

NN NN Y

Challenge Discover | Define Develop Deliver Outcome

i Kick-off workshop E
E Insights evaluation i

| Developing designs (student project) |i

| Co-design workshops | i |

Figure 14.1 A diagram of our design process loosely based on the discover, define,
develop and deliver aspects of the Double Diamond model. This chapter
focusses on the ‘kick-off workshop’ and ‘insights evaluation’ activities
within the project.
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improving information provided to the public.* Noél et al. summarise a co-
design process as ‘a process of engagement, participation and collaboration’
and it is in this spirit that we approach the organisation of our co-design
activities for this project.

Co-design activities tend to involve all stakeholders who are involved with
the final outcome of a project, such as trained designers who will develop a
solution to the end-users who will use it. We recognise the importance of
working with users to identify problems, priorities and solutions. This is con-
sidered an ‘active’ involvement of users® whereby the importance of ‘elevating
lived experience’ and working with users as ‘trustworthy and competent
interpreters of their own lives”” who play a key role in developing knowledge,
ideas, and solutions®—is crucial. Indeed, research using co-design methods
emphasises a perspective of ‘designing with’® users who are active partners in
a project.

Ideally, we would have worked with some of Liberty’s clients, people who
use Liberty’s information, in the first workshop; however, two factors limited
this. Firstly, Liberty differ from many other front-facing legal advice agencies
in the access to justice sector in that there is rarely a recurrent relationship
with clients. A question is asked by a client, Liberty may or may not be able
to assist (depending on the area of law) and a response will be provided
accordingly. However, even when they can provide some legal advice in
response to an inquirer, this will be provided on a one-off basis and usually
that client will go onto their next steps elsewhere. Secondly, given the civil
liberties focus of Liberty’s enquiries, there is also a risk that unlike someone
seeking information on a product, for example, people seeking Liberty’s
advice often feel limited in how they can interact with services—even those
that are there to offer independent help. For example, someone seeking
immigration information may not be comfortable identifying themselves
within a group setting. Likewise, Liberty staff are aware that some clients may
have mental health concerns. This is sometimes the case with queries around
surveillance and intrusion by the state.

These factors led us to involve an empathic approach for our first kick-off
co-design workshop, whereby Liberty staff who encounter clients secking
human rights information act as ‘user researchers’.!” In this way Liberty staff
provide insights from their experiences informing and advising the public on
these topics; insights such as how people say they are feeling or the difficulties
they face. These insights informed the next activities for our project whereby
we plan to organise co-design workshops with end-users during the ‘define’
and ‘develop’ phases of our project. The approach for our kick-off workshop
acknowledges that using co-design methods with users who might have con-
cerns about interacting with services as described above might be ethically
inappropriate,'’ and offers a way of using co-design methods where access to
end-users is limited. This approach—combining activities that involve both an
empathic mindset and a co-design method advocates a flexible approach to
project design whereby resources and contexts may impact plans.
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The kick-off workshop

The main aim of the kick-off workshop was to gather insights that would
shape the next steps of our project. It was anticipated that these would
include considering a range of appropriate visual means for compiling, shar-
ing and presenting information to users to help inform them of their rights.

It was planned around established methods used in user-centred design:
empathy maps, personas and journey maps. These would help us gather
valuable insights about users such as how information is sought, accessed and
used when people confront a legal issue.

Empathy maps are a way of brainstorming how a particular group of
people experience a problem. Workshop participants create a ‘picture reflect-
ing the thoughts, feelings and emotions about the problem’,'? giving a crea-
tive space for the team to focus on what the distinct group are saying, seeing,
hearing and thinking. Using an empathy map within our workshop served as
a great entry point for the Liberty team, many being new to the process of
designing. We also believed the maps would form a rich resource to feed into
persona creation: the next method used.

Personas are ‘archetypal individuals’'® constructed during a design process.
The act of forming these characters and their narrative is extremely valuable
in itself, but then using them within the workshop enabled stakeholders to
reflect on how they would likely perceive different experiences and subse-
quently act. Personas can also be a powerful tool for engaging stakeholders
outside of the design process; in the ‘Design the Law Nepal’ project, Emily
worked with colleagues Mara Malagodi and Sabrina Germain alongside the
Forum for Women, Law and Development (FWLD),'* using design to ensure
that legal practitioners did not lose sight of the challenges existing for citizens
around their reproductive rights. You can see some of the personas created in
the ‘Design the Law Nepal’ workshops for this project at tl;dr,'” the less tex-
tual legal gallery.

Journey maps were the final method used in our kick-off workshop, and
they followed on from the personas. Here we asked participants to adopt one
of the personas and create a journey map, showing how a person might
navigate from A (the point at which the legal problem arises) to B (where they
reach a conclusion/possible solution), with all the steps in between.

These activities are extremely interactive; normally taking place via the use
of copious pieces of paper, sticky notes, pens and with walls to stick large
pieces of paper on in order to collaborate. However, in 2020 Covid-19 put a
stop to this tangible experience. So, we headed online. But how?

Adapting to online

In a co-design workshop format, the emphasis is very much on collaboration:
everyone in the room (whether physical or virtual breakout) is invited to dig
deep within experiences to gain an understanding of user needs, before
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considering the kind of information materials that might support these needs.
Co-design workshops are generally buzzy places to be—Ilots of ideas flying
around and participants sharing thoughts both orally and in scribbles on
paper or sticky notes.

To adapt this process from a physical to a virtual space, we needed the
following:

online spaces for breakout groups

a large area on screen that worked like a physical wall

digital sticky notes

ways to collaborate together to develop empathy maps, personas, and
journey maps.

How did we do it?

Our breakout groups became Zoom groups

We used the Zoom platform because of the breakout room facility. We needed
to split our Liberty colleagues into three groups in order to enable each group
to focus on one context each (immigration, stop and search, police com-
plaints), and to be in small enough groups to get the most out of the activities
we had devised for them.

Our physical wall became a Padlet Wall and sticky notes became digital
Padlet posts

The functionality of sticky notes was a must-have. We looked at a number of
options for this, (including Miro and InVision) but in the end went for the
simplicity of Padlet’s posts functionality. We did not want participants to feel
swamped by a big product with lots of extra features other than sticky notes.
Padlet offers online ‘walls’ where groups can easily post their contributions on
digital posts (that look like sticky notes) and then move them about on
screen. It is not just textual either; participants can post images, links, videos,
documents and even voice recordings. The ‘walls’ come in different kinds to
suit the activity you have planned. A Canvas allows you to post anywhere and
drag posts into your own arrangement, whereas the standard Wall format
stacks content in a brick-like layout. There are Maps and Timeline options
and then Shelf, Stream and Grid, which all order content slightly differently
again. We’ll talk about our choice of walls below.

Our empathy map became a Padlet Canvas

The Canvas format on Padlet allows participants complete freedom to move
digital posts around; we wanted them to be able to add in their thoughts
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freely, organising them around the four categories we had set: ‘think and feel’,
‘seeing’, ‘hearing’ and ‘say and do’.

Pontis'® lists examples of questions for each of the categories to help
prompt ideas. For think and feel, in our workshop participants would be
defining what they understood, from their experience advising clients, that
people might be thinking, how they feel and how they deal with those feelings
when facing a legal issue. For seeing, the prompt might be what did the
person see or notice? What were they watching or reading? For hearing it is
determining what they might hear from others (friends, family, colleagues)
and for say and do, what people might say, to the extent of specific phrases or
expressions being of interest. Additionally, they would map what people do
when facing a legal issue and what behaviours might be evident whilst
experiencing such circumstances.

We asked Liberty staff to consider these four categories in terms of their
experiences talking with people who were facing either stop and search,
immigration or a police complaints issue, and to assign each thought to one
of these contexts. Some thoughts applied to all three. The Liberty staff really
threw themselves into this, aiming to get into the mindset of their users. You
can see a sample of posts in Table 14.1 below.

Table 14.1 Selected contributions to the empathy map:

Think and feel — Seeing Hearing Say and do
Stop and search Embarrassed The police are  This just Trying to find
Angry racist happens a way to stop
Violated They just want unfair treat-
an excuse to ment
criminalise my Don’t know
community where else to
turn
Immigration Hopeless They don’t You don’t Avoid the
Confused want me in the belong authorities
Thought we'd UK Nothing is Don’t know
be safe here If I do any- certain who to trust
thing wrong
I'll be
deported
Police Victimised The police Don’t bother Want justice
complaints Frustration can’t protect They put for the wrong
Outraged me hoops for you they have
to jump experienced
through, No point
hoping you’ll reporting,

get bored of
trying

police won’t
do anything
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Our personas became Padlet Shelves

The Shelf format on Padlet organises content into columns, enabling partici-
pants to organise content in a structured way. This was useful for our kick-off
workshop to enable participants to organise their thoughts under key head-
ings associated with developing a persona.'’Figure 14.2 illustrates a Shelf
developed for the context of immigration. One Shelf was set up for each
context and participants were grouped into three, with each group completing
a Persona for their assigned context.

Our journey maps became Padlet Timelines

As with the personas above, our participants worked within a context. They
had to plot out a likely path that the persona (created on their Padlet Shelf)
might take within their given context—essentially taking them from the
moment they start to encounter difficulties right through to the end result.
The Timeline wall provided a format whereby each step along this ‘user
journey’ is plotted out as a digital post—steps can represent moments such as
an event, an action taken or contact with a person or organisation. Pontis
categorises these as touchpoints, pain points and magic points, where the
latter are ‘parts of an experience or design that work well for a persona’.'® In
Figure 14.3 you can see an extract from the journey map developed by the
team working with the immigration persona. We can see lots of touchpoints

Pain points Environment
What do they struggle with?
What things are they lacking?
e.g. challenging situations,

access to information etc.

End goals

What do they want to
accomplish? e.g., safety

Skills and knowledge

What are their IT skills?
What is their knowledge of
topic? e.g., proficient on
desktop, less proficient on
tablet / basic knowledge
etc.

What environmental
factors are relevant for
them? e.g., there is lack of
privacy to talk

Safety
Suppport family

Resolve immigration
process

Have basic necessities for
life

- Food, shelter, school
Access to mental health
support

Access to healthcare
without fear

Rebuild life

A good lawyer

Ability to live
independently without
agency and lawyer
support

Lack of privacy to talk
Finding time to talk to
legal help in often hectic
lives or in crisis

IT literacy poor, some i They can't work
English, have a Can't access benefits
smartphone and know Inadequate housing
basics that come with that Basic essentials like food
(email, internet) Difficulty finding legal
Knowledge of topic = advice

accrued fair amount of Likely mental health issues
knowledge through first Potential difficulty finding
hand experience but UP TO DATE info

possibly some incorrect Fear of authorities

info Not knowing whether to
trust lawyer and disclose
entire situation

Difficulty talking about
reason for seeking asylum
- eg trauma experienced

Figure 14.2 Extract from a Persona seeking immigration information and advice. The
boxes at the top indicate the headings underneath which are responses
from the workshop participants.
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Figure 14.3 Extract of journey map for someone seeking immigration information and
advice. Participants add key touch points along the Timeline.

(the individual talking to friends, a family support worker, an immigration
lawyer...), as well as some pain points (an ineffective lawyer, money
wasted...). There is potentially a magic point where Liberty’s referral infor-
mation on other organisations have given some hope and positive direction.

Evaluating insights

After the kick-off workshop we evaluated the workshop insights interpreting
the qualitative data that had been generated by Liberty staff. Throughout this
evaluation stage (Figure 14.1) we:

e evaluated the insights gathered in the empathy map, personas, and jour-
ney maps
reviewed existing Liberty advice materials
developed possible routes to take the project forward.

The two of us (Emily and Rachel) collaborated online using InVision. The
functionality and flexibility of organising content that InVision provides,
although deemed less suitable for a workshop, was suitable for our online
collaboration of organising and interpreting workshop insights. The platform
offers collaborators an ‘endless digital whiteboard’ where content (digital
sticky notes etc.) can be organised and re-arranged freely and connecting
arrows can be included to connect ideas. This suited our method of inter-
preting the data that firstly took the form of rearranging the empathy map
responses into themes (this is akin to using affinity diagrams).'” From the
evaluation of the empathy map, two kinds of statements really stood out and
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enabled us to pinpoint recommendations at an early stage and develop
themes.

‘No-one understands what I'm going through ...’

These kinds of statements made us realise how important it was to strip
away the layers involved with accessing information, potentially connecting
a person who has already experienced a particular situation with the person
going through it now. Potential solutions to this could be through producing
scenario-based stories using text and image. It was clear that any images we
incorporated into the information materials had to portray emotion. We
also realised how central to our development that information displayed
acknowledgement, and indeed validation, of how difficult situations might
be for people experiencing the three situations. Consequently, information
would need to offer a combination of empathy, straightforward action and
signposting.

‘[ Feelings of] ... fiustration, desperation, mistrust ...’
8. /4

What these kinds of statement signified was a need for materials to generate
a feeling of safety and reassurance. There has to be a real focus on ensuring
that users feel there is a human behind the information given, even though it
is presented through text and image rather than through one-to-one con-
versation. For now we are yet to decide how this might be achieved but
early thoughts include ideas such as hand-drawn illustrations being a more
successful format than computer generated imagery, potentially indicating
more care had been taken over the portrayal of actors within any given
situation. Outcomes such as these would need to be considered and co-designed
with end-users.

We then interpreted the personas and journey maps for each context. Many
responses in these activities mapped on to the statements above, strengthening
the sense that these are key aspects to address in our outcomes. For the per-
sonas and journey maps we scanned the responses for aspects that indicated
challenges or issues that the information materials might need to address. For
example, a pain point in the persona for someone seeking immigration might
be ‘fear of authorities’, which indicates that the language on a website needs
to be mindful of using words such as ‘authority’ (see the Propositions sections
below for overviews of our evaluation of each context).

From all three activities in the workshop, three themes emerged that
seemed crucial when considering our strategy for the information materials
we would develop:

e connecting experiences
e providing empathy
e showing the human behind the information.
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Throughout our evaluation stage (see Figure 14.1) we kept these three themes
in mind, as well as the importance of using key design principles and solu-
tions such as:

e clear signposting to information
e use of explainers for official terms
e use of plain language.

For each context we generated propositions about the kinds of information
materials, and ways of presenting the information, that might address the
information seeking circumstances raised in the workshop. These are explored
in the following sections.

Propositions for stop and search information

Findings from the activities in this first workshop around the stop and search
context were varied. Key points that came through included the following:

‘On the spot’ or in-transit information: the information needed would most
likely arise shortly after the stop and search procedure had been carried out,
with the person on foot, in a car, or on public transport. Thinking about the
materials we will develop, this implies that any information solution needs to
be easily accessible from a mobile device, or easily understood in a time-sen-
sitive situation.

Pain points might vary: despite the observation above regarding the need
for urgent ‘at-the-time’ information, we acknowledged that there will be
additional needs for access to more detailed content after the stop and search
event, perhaps when discussing the events with family and friends. There
would be different priorities in these materials; the first scenario needing
practical explainers that are easily understood when faced with a stop and
search event, the second having more scope for aspects such as long-term
consequences and links to police complaints procedure or support groups.

People might not know others who have gone through a stop and search
experience: there may be a need for seeing other people’s experiences. The use
of stories from those who have experienced stop and search may help connect
experiences and see different sides to a situation.

Feelings: these are likely to be varied; covering the full spectrum from
embarrassment to anger and outrage.

Racism: views emerged that there could be a feeling of inevitability to being
stopped if you fitted a particular profile, and that the police are looking for an
excuse to criminalise the black community. It follows that many may want to
find a way to counteract unjust treatment, in which case strong signposting to
the police complaints process would be essential.

Media coverage: linked to the issue above would be the dominance of press
in the media on the topic of stop and search. We wonder if there is a need for
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clearer signposting to proven facts and statistics from organisations like
StopWatch.*

From these insights, potential areas to develop could be information mate-
rials that:

e support ‘it’s happening’ (on the spot) scenario;
e support ‘it’s happened’ (after the stop and search) event;
e include ‘stories’ from lived experiences.

Additionally, we could plan workshops to co-design the above materials with
community groups who support young people who have or might experience
stop and search.

Propositions for immigration information

As we noted above, one of the crucial aspects of the information that needs to be
delivered by Liberty is when the organisation is unable to help. This is why we
have included immigration as one of the three areas to be covered; Liberty
cannot help with immigration enquiries, they can only signpost. We needed to
think carefully about how we would set the user’s expectations—as Downe says in
their insightful book about service design, ‘knowing what to expect helps people to
plan and take control of their situation. It gives them power ...”*'. The existing
information guide that Liberty provide signposts users to other organisations who
may be better placed to help them, but the language feels negative because there
are no explanations for why Liberty cannot help. It feels like a brush-off. Liberty
do not want their users to feel fobbed off, and nor do they want to cause extra
anxiety. Here are our more detailed reflections from the workshop insights:

Digital exclusion: users in this category are more likely to have limited
access to digital platforms, which prioritises the need for reduced complexity
in any digital solutions.

Information overload: people needing help around immigration may be
undergoing quite high levels of stress and, consequently, exhaustion. This,
combined with the issues around the complexity of information and the fact
that the immigration rules change frequently, is likely to make users feel they
are drowning in information. To help with this, it is important to be clear at
the beginning of any information that Liberty will be signposting a person to
another organisation. Yet, it seems important to integrate empathy into Lib-
erty’s information resource, acknowledging difficult situations, before going
on to signpost to other organisations specialising in this area.

Language: in the current information provided by Liberty there is a reference
to ‘authorities’ when referring on clients to other organisations. This kind of
language may well scare such users off, who are likely to be fearful of autho-
rities (as identified in the empathy map). We will need to be alert to the impact
of certain vocabulary on this group, and use alternatives e.g. ‘not-for-profit
organisations’, and give explainers of such terms where needed.
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Feelings: again, these are likely to be diverse but there could certainly be
feelings of uncertainty, fear for themselves and their families, of isolation, not-
belonging and the risk of deportation. They might be hearing the negative
experiences of those around them and potentially hearing rumours and not
knowing what to believe. We feel any future materials could acknowledge
these emotions, again adding empathy to the information provided.

Extra materials: through the workshop we learned that Liberty send out a
standard response and referral pack to all immigration enquiries. We hadn’t seen
this pack before so this would be a vital follow-up post-workshop in order to
ensure that any online solution also connected to this information and vice versa.

From these insights, potential areas to develop are:

e A review of immigration advice on Liberty web pages, in the referral
pack, and the email that is sent to clients to establish where language
needs to be reviewed
Develop explainers where needed
Develop images (possibly hand-drawn illustrations) that could integrate a
feeling of empathy and acknowledgement to complement existing text.

To achieve the work above we hope to work with a community group, who
work with asylum seekers, and organise a co-design workshop with potential
users and Liberty staff to co-design materials.

Propositions for police complaints information

The main insights that we interpreted from the workshop relating to police
complaints contexts were how people might be feeling when making a police
complaint and the need for validation.

Feelings: for those seeking to pursue a complaint against the police, it is no
surprise that feelings of outrage, victimisation and violation dominated
throughout the insights from Liberty staff. A sense that clients may feel
defensive and that they are victims of unjust or unfair treatment also came
through in the workshop. The persona developed in the workshop was deter-
mined to try every angle to get justice, despite feeling the police were ‘out to
get me’. These insights from Liberty staff’s experience of advising their clients
imply much attention needs to be paid within the information solution to
demonstrating how people can vocalise their points in the process, as well as
incorporating information about why perceived ‘hoops’ are in place. There
will be a need for greater transparency and potentially a place for scenarios to
be used to clarify what actions amount to successful police complaints.

Acknowledgement and outcome: this insight seems key. There is an argument
for the focus to be shifted to helping others uphold their rights by making com-
plaints, such as showing how it can ensure patterns of discriminatory policing
are identified. This would imply individuals are carrying out a service to their
communities by registering a complaint, not just raising an individual grievance.



190  Allbon and Warner

We acknowledge that further understanding of the circumstances around police

complaints is needed before recommendations for additional information and

advice are possible. This will certainly be incorporated into a future workshop.
New information materials to develop include:

e Develop a visual explainer, such as a flow chart, to explain the police
complaints process, providing more transparency on what happens
throughout the process

e Include in the visual explainer how complaints are used after it has been
closed.

Users who might make a police complaint might not be represented by a
community group, such as stop and search or immigration contexts. Conse-
quently, we plan to develop prototypes of a visual explainer, and then evalu-
ate and co-design changes to these prototypes in a workshop with members of
the public. We plan to work with Liberty to organise appropriate demo-
graphics of potential end-users to co-design with.

Next steps

As we have acknowledged, our initial co-design workshop did not include
end-users. An aim of our next phase of the project involves co-design work-
shops with end-users where we co-design and evaluate prototypes of infor-
mation materials. We plan to approach community-led groups who work with
people who are seeking immigration information or those who have experi-
enced stop and search situations, and work with Liberty to organise appro-
priate demographics to evaluate information materials for police complaints
contexts. We have a team of undergraduate graphic communication design
students working with us to work on the following:

1  Development of new stop and search information materials
2 A review and development of existing online immigration materials
3 Development of a visual explainer for the police complaints process.

In our future co-design workshops we plan for all participants to be co-
designers: the end-users; Liberty staff; student designers; trained designers;
and workshop facilitators. Whether these workshops are in person, or using
our new online set-up, we are hoping to provide useful information materials
that can be easily accessed and used by the public. Wish us luck!
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1 Associate Professor of Law, City Law School, City, University of London.
2 Lecturer at the Typography and Graphic Communication department, University
of Reading.
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15 Designing access to the law
An ethical perspective

Emily MacLoud'

Introduction

In exploring the role of design in legal education, a consideration of ethics is
crucial because design has the power to fundamentally shift behaviours and
perspectives. Visualisation, in particular, is an especially powerful design
technique. It has the potential to change the trajectory of legal education in
the higher education sphere, the public legal education context and in legal
practice. Visuals can be used to help law students understand complex legal
concepts, enable citizens to navigate legal information and even make a law-
yer’s work more satisfying.

Design can also impact the behaviours and perspectives of those who are
involved in the design process. The creation of mind maps can help students
unpick complex legal concepts, which can foster meaningful learning.”> The
act of co-designing public legal education resources with the communities
they seek to serve can enable higher acceptance and usage by those same
communities.” And the development of diagrams can often help lawyers
communicate with each other and their clients more effectively and enable
lawyers to think about legal problems in a different way.* Therefore, the
ethical lens of those involved in the design process is as important to consider
as the ethical implications of using design in legal education.

When we use the term ‘ethics’ we are referring to the systematisation of the
concepts of right and wrong, good and bad. In the context of legal education, to
design ethically, educators and practitioners should be considering the context of
their solutions and asking questions like: What are the intended and unintended
consequences of adopting design in legal education? What duties do we owe to
our students or clients? How should we behave? Rather than answering these
questions and spelling out ‘right’ from ‘wrong’, this chapter aims to nourish a
rich and critical ethical perspective that will enable educators and practitioners
to think more deeply about the role of design in legal education. It seeks to
strengthen one’s ability to exercise ethical judgment and will explore the process
of decision-making when faced with an ethical dilemma.

The first part of this chapter will spell out why the questions above are
relevant. To begin, it will outline a number of common normative ethical
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theories and provide examples that will show how each theory can be used as
a lens that can be adopted when making decisions. It will then highlight why
an understanding of ethics is important in the context of legal education. The
second part of this chapter will explore the ethical implications of adopting
design methods in legal education. It will focus on two areas, accessibility and
engagement, and highlight the influence that one’s ethical lens can have on
how these areas are perceived. It will conclude by providing examples of
methodologies that support ethical design. Design can influence how students
learn, how the public navigate legal content, and how lawyers behave. The
discussion that follows hopes to stimulate readers to reflect on the impact of
their own ethical lens and how this may influence the way they approach
using design in legal education.

What is ethics?

To understand the ethical implications of using design in legal education and
what is meant by the term ‘ethical lens’, we will need to first unpick what
ethics is. Ethics refers to the branch of philosophy that concerns morality.
Normative ethics is one strand of ethics that contemplates what constitutes
good or bad, right or wrong. It should be no surprise that there are several
theories that attempt to determine how this distinction is made. These the-
ories have been refined over the years and can help us to justify our actions
and enlighten us when someone acts in contravention of what we think is
right.

Teleology (commonly referred to as consequentialism) holds that the con-
sequences of one’s conduct is the ultimate basis for determining whether that
act is held to be right or wrong. Within this class, the most popular approach
is utilitarianism. The philosopher Jeremy Bentham first rendered the theory of
utilitarianism into the recognisable form we see today. He introduced the
principle of utility, which requires or permits acts according to the tendency
they have to promote happiness and pleasure and forbids acts according to
the tendency they have to produce unhappiness and pain.’> He also brought
about the mechanism by which individuals can calculate the moral status of a
particular act, based on the pleasure or pain they emit, called the felicific
caleulus. © His theory posits that the parameters which are to be taken into
account in estimating the value of pleasure or pain include its intensity (how
strong is the pleasure?), duration (how long will the pleasure last?), certainty
(how likely is it that the pleasure will occur?) and propinquity or remoteness
(how soon will the pleasure occur?).” This same calculus can be used by legal
educators and practitioners when determining whether to proceed with a certain
action, as we demonstrate later.

The theory was then later tweaked by John Stuart Mill who went on to
articulate what is known as the greatest happiness principle: the morality of an
act is determined by the aggregate of the happiness it produces. Under this
formulation, aggregate happiness relates to the happiness of all concerned,
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and does not concern itself with where that happiness is distributed. Taken
together, these are the key elements of utilitarianism.

With respect to design’s role in legal education, this theory supports the
view that good decisions are those that maximise happiness. Put in another
way, if the consequences of adopting visuals in legal education secures the
greatest benefit for the greatest number, this is considered the right thing to
do. One notable weakness of this form of ethical reasoning is that it can be
used as an excuse for not building accessible solutions. For example, one
could use the greatest happiness principle to justify under-serving a small
number of students who may have a poor internet connection.® This theory is
often contrasted with deontology, which we turn to next.

Deontology holds that an act is morally right if it conforms to the moral
law, regardless of the consequences. Several approaches have emerged which
attempt to define what the moral law is. For example, divine command tra-
ditions define the moral law as that which is dictated by a deity. In contrast,
philosopher Immanuel Kant conceives the moral law as that which can be
deduced through logic and reason. This school of thought is often referred to
as Kantian ethics. Kant’s approach to ethics and moral decision-making was
grounded in what he called categorical imperatives. ° These are logical rules
which can be applied universally and are independent from an individual’s
desires. That is, under this formulation, actions are considered morally right if
it would be rational if everyone acted in the same way (for example, ‘I ought
not to lie’). This is in contrast to hypothetical imperatives, which can be con-
strued as ‘self-serving’ (for example, ‘I ought to practice the piano if I want to
become a pianist’).!” All in all, deontologists tend to view an act as either
morally permitted or forbidden on the basis of its conformity with a set of
rules, however they are determined.

Accordingly, educators and lawyers who act in compliance with their pro-
fessional duties can be described as acting ethically, through a deontological
lens. This approach has been criticised, for it can result in individuals stop-
ping to think about what’s right and, indeed, requires the professional reg-
ulatory bodies to keep up with the rapid changes taking place across the
sector. For example, in a recent discussion paper issued by the Law Society of
England and Wales, it was highlighted that there is ‘ambivalence on what
ethics means for LawTech and its ultimate effect on risk and compliance’.!!
This example highlights the risk of practitioners adopting a strict deontolo-
gical perspective and advocates for adopting a much broader ethical perspec-
tive. We will now turn to virtue ethics that, unlike consequentialism or
deontology, focuses on the person responsible for the act, rather than the act
itself.

Virtue ethics is concerned with the condition that an individual is in when
they perform an act and what they become through the execution of that act
(habituation). It has origins in ancient philosophy and is most commonly
associated with the teachings of Aristotle. It was Aristotle who theorised that
humanity is driven to pursue eudaimonia, which is commonly translated to
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‘human flourishing’ or ‘happiness’. In this pursuit, humans are motivated to
seek to acquire virtues, like courage and truthfulness. These virtues, Aristotle
argues, can be acquired as a result of habit: ‘men become builders by building
and lyreplayers by playing the lyre; so too we become just by doing just acts,
temperate by doing temperate acts, brave by doing brave acts.”'? Aristotle also
posits that, in addition to performing virtuous actions, ‘the agent also must be
in a certain condition when he does them’.!* That is, the agent must be fully
cognisant of their act and the context in which it is performed.

In the legal education space, this perspective can be demonstrated by the
example of an educator who does everything they can to communicate con-
cepts in a way that students can understand because they are motivated not
out of a desire to maximize the well-being of their students or because it fol-
lows any kind of moral or professional duty, but because it feels like the right
thing to do and aligns with how they see themselves as human beings (i.e.
generous and courageous). This theory has been criticised for failing to pro-
vide a guide as to how one should act in an ecthical dilemma given it does not
put forward a mechanism for weighing up competing options and is depen-
dent on the individual having the wisdom to know what is right or good.

The above three theories were explored in depth as they tend to be the most
dominant in ethics literature. However, there are other ways of framing right
from wrong. Care ethics purports that unemotionally weighing up various fac-
tors (a consequentialist approach) or deducing the best course of action using
logic and reason (a Kantian deontological approach) is male-orientated and
loses sight of the interconnected nature of relationships.'* Care ethics recognises
the importance of context when making decisions and the relationship between
the relevant parties involved. For example, some educators and lawyers may feel
compelled to act, not on the basis of abstract principles or logical reasoning, but
rather due to the connection they have with their students and clients.

As demonstrated above, the ethical theory adopted by the lawyer or educator
is likely to have a significant impact on how decisions are reached, even if the
outcome is the same. Some educators may be motivated to use visuals in their
teaching because the benefits outweigh the risks whereas others may feel com-
pelled to do so because they feel duty-bound to serve their students’ needs. Some
lawyers may feel compelled to communicate using verbal, textual and visual aids
out of care for their client, whereas others may feel compelled out of their pro-
fessional duty as a lawyer. Notwithstanding, these theories should not be treated
as mutually exclusive. Those charged with making decisions within the legal
education sphere may need to adopt several of these perspectives, depending on
the situation they are faced with. Next, we will turn to the reasons why an
understanding of the key differences between these approaches is important.

The importance of ethics in an educational context

In the context of legal education, as demonstrated in the previous section, the
ethical lens adopted by the educator or practitioner will play a crucial role in
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influencing how certain activities are approached and what considerations are
made. By understanding that different ethical perspectives exist, educators
and practitioners are better placed to understand not only their own reasons
for making certain decisions but also those of their colleagues. In a recent
paper that discussed the different approaches Al practitioners took when
deciding whether to sign an open letter banning the development of weapo-
nized AIL'> the authors highlighted the importance of training in ‘multiple
complementary modes of ethical reasoning’ for this exact reason. Within the
legal education space, understanding that multiple ethical perspectives exist
will be beneficial as educators and practitioners start to use ethical reasoning
to either advance the use of design or discredit its use.

A deeper understanding of ethics can also benefit those who adopt methods
and exercises designed to identify and monitor ethical implications of new
ideas or new ways of working. For example, when considering an exercise like
consequence scanning that is described as ‘bringing ethics into the design
process’ by identifying the intended and unintended consequences of any
given strategic decision,'® it becomes evident that this exercise is biased
towards a consequentialist perspective. Other ethics toolkits have been cri-
tiqued for being simply ‘carefully constructed prompts’.!” Even though these
exercises are well-intentioned and designed to elicit thought provoking dis-
cussions, an understanding of ethics is important because it can provide a
holistic perspective and illuminate where there may be gaps or perspectives
which are missing.

Equipped with a solid understanding of what ethics is and why an under-
standing of ethics is important, we will now turn to the ethical implications of
using design methods in legal education. We will highlight how changing
one’s ethical lens can change how implications are perceived.

Ethical implications of using design methods in legal education

Introducing design methods, like information design, into the legal education
sphere is a relatively new phenomenon. From developing visuals aids for the
classroom,'® to redesigning public-facing legal information,'® legal educators
around the world are using various design methods in their work to improve
the way the law can be accessed. In a similar way, lawyers are also starting to
recognise the benefits of adopting design methods in their practice.®® In
exploring the ethical implications of this change in legal education and legal
practice, two issues stand out: accessibility and engagement. The following
sections use these two issues to explore the influence that one’s ethical lens
can have on the design process and on solutions which are created.

Accessibility

Design methods, and visualisation techniques in particular, can make legal
concepts more accessible to a wider audience. In higher education, given the
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law tends to be very text-centric, design can help those students who may
struggle with the volume and complexity of reading. It can also break down
the barriers of entry for those students who come to higher education through
untraditional routes. For those who are responsible for educating the public
about their legal rights, visuals can also be used to make the law less stressful
and more inviting, preventing clusters of problems from developing. Yet,
these new ways of working can present a number of ethical dilemmas.

To establish whether the approach is right or wrong, a consequentialist may
ask: What will be the degree of misunderstanding that occurs? How long will
the misunderstanding last? How certain is one that the misunderstanding will
occur? How many people are likely to misunderstand? This is very similar
reasoning to the felicific calculus described above. As a result of this position
in which the ends justify the means, the needs of certain minorities (for
example, those who will be harmed significantly) may be marginalised.

If one were to adopt a deontological lens, then the same dilemma would be
framed according to the relevant ethical guidelines. With respect to using
visuals in public legal education, a deontologist may review the web content
accessibility guidelines (WCAG 2.1),%! and determine whether the approach is
right or wrong according to how well it meets the criteria set out in those
guidelines; that is, the extent to which the legal information is perceivable,
operable, understandable and robust.

And finally, if one were to adopt a virtue ethics lens, then they may con-
sider the morally right action to be that which they determine through prac-
tical wisdom. Principles, like the Ten Principles for Good Design,?* may form
a critical starting point, but it will be practical experience that will guide the
individual to make the ethical choice.?® Their approach, therefore, is likely to
reflect their cultural milieu, which would be influenced by their professional
background and the country they reside.

These examples seek to demonstrate the stark differences between these
three ethical approaches and show that acting ethically does not always mean
the same thing for different people. We will now turn to engagement.

Engagement

The scope, approach and outcome of any design process is impacted by who
is in the room and how they are engaged. Research has shown, for example,
stark contrasts between concepts developed by co-design teams (which
involve users in the design process) and teams of design experts.”* Decisions
relating to engagement are therefore very important in the design process.
They can also present significant ethical dilemmas as designers are forced to
decide between who is consulted and who is left out. The ethical implications
will depend on the level of engagement pursued. Within the legal sphere, the
approach to engagement can vary widely. Some projects, such as the redesign
of the Lancaster Law School curriculum set out in Chapter 6 of this volume,
keep user engagement to a minimum, relying instead on the use of personas.
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Others, such as the Legal Design Lab, are more participatory. Examples of
their work include gathering feedback through on-site workshops and running
co-design jams with former litigants, court staff, and lawyers.”> These sessions
involve the service-users developing new concepts, which the design team then
take into the next rounds of design. While the first example raises concerns
around the articulation of user needs throughout the design process, the
second example raises concerns around issues of negotiation, power balances,
and vulnerability.

Methodologies that support ethical design

What methodologies can be adopted by educators and practitioners to ensure
that they design ethically?

Rules are just one way to regulate ethical behaviour. For example, research
has shown that stories can also act as an effective mechanism to teach us our
duties, guide our actions and cultivate our moral sensibilities.’® By listening
to and interpreting people’s stories through case studies and other styles of
reports, educators and practitioners can gain ethical insight that can complete
or substitute for rules or consultations with experts.?’

Value Sensitive Design is a proactive approach to incorporating values into
the design process and is sometimes described as a way to ‘frontload ethics’.?®
In order to actively attend to values during the design process, this approach
offers a ‘tripartite’ methodology, which consists of conceptual, technical and
empirical investigations that weave together to create value-led designs.® It
has been used in several design projects, including the redesign of Mozilla’s
cookie consent mechanism.*°

Legal Design is the ‘application of human-centred design to the world of
law’.*! With respect to working with communities, Stanford’s Legal Design
Lab has articulated several core principles and mindsets so that Legal
Designers can ‘set up protocols that abide by ethical best practices’.** This
includes, but is not limited to: having empathy, being aware of unconscious
bias and respecting the community you are working with. These principles act
as a good guide, especially when educators and practitioners start engaging
with vulnerable communities.

Value levers can also be adopted during the design process to encourage
those involved to actively reflect on and discuss areas of concern during their
day-to-day practice.>> An example of a value lever is ‘internal testing’, which
involves those involved in the design process using their own personal data in
whichever solution they’re developing. The research shows this practice can
help designers focus not only on the sensitivity of the data collected, but the
possible inferences that could be drawn from the data.** Value levers offer a
tactical, dynamic way to do ethics.

Several platforms curate resources to help designers act ethically.*> These tools
are designed to help designers think deeply and facilitate thoughtful discussions
within design teams around the ethical aspects of the design process.
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Conclusion

The use of design methods in legal education is a relatively new phenomenon.
As this practice develops, there is no doubt that ethical dilemmas will present
themselves as educators and practitioners grapple with decisions relating to
accessibility needs, ethical engagement practices and much more. This chapter
has sought to draw attention to ethics and the influence that one’s own ethical
lens can have on how situations are perceived. By providing practical meth-
odologies which can be adopted when using design in legal education, edu-
cators and practitioners should now be well equipped to engage in meaningful
ethical discourse and understand not only their gut reactions but the beha-
viours of their peers.
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16 Visualisation in contract education
and practice

The first 25 years

Helena Haapio'

Introduction

Drawing is a kind of Universal Language, understood by all Nations. A Man
may often express his Ideas, even to his own Countrymen, more clearly with a
Lead Pencil, or Bit of Chalk, than with his Tongue. And many can understand
a Figure, that do not comprehend a Description in Words, tho’ ever so properly
chosen.

Benjamin Franklin (1749)

Using visual communication to convey complex messages is not new in itself.
Contract visualisation—using visual elements to explain, condense, clarify or
navigate contracts, contracting or contract law’—is not entirely new, either. I
started to experiment with it in the 1990s and have been using visuals since,
with varying success.

At the time when I started to experiment with contract visualisation this
was a somewhat controversial venture, especially among communities who
saw themselves as authorities in contract language and drafting. In the early
days, contract visualisation was either ignored or called odd and unusual.
Who on earth would put pictures in their contracts?

More recently, things have started to change, both within the drafting
community and among its clients. In the contracting and legal communities,
the availability of new technology tools and the growing interest in designerly
ways of thinking and doing have opened up minds and new avenues. In the
client community, with the growing number, length and complexity of con-
tracts, many have started to question the value and relevance of contracts to
business needs. Seen from the clients’ points of view, contract preparation
costs too much time and money.

I am no longer alone in calling for a change in the way contracts are
designed, communicated, perceived and taught. Increasing evidence proves
that contracts are entering a time of major change, which is likely to have a
lasting impact on those who craft, review and negotiate them. The UK Gov-
ernment has issued guidance for business on how to help their customers
better understand their contracts.* Recent articles in magazines such as the
Financial Times, Forbes and Harvard Business Review show that the business
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community is ready for a new approach to contracts, even for contracts with
pictures in them.” Is the legal community ready, too?

The purpose of visualisation is insight, not just pictures.® Irrespective of the
task at hand, visualisation can help us present our messages better, whether in
training, advice or contracting. Visualisation can be used in contract educa-
tion and at the various stages of the contracting process: from supporting
better communication when capturing or negotiating a deal, to documenting
its terms, and throughout its lifecycle.

My work has taken me from an in-house legal setting, where contracts are
used for business objectives and dispute prevention, to arbitrating cross-border
contract cases involving complex factual disputes. I have had the opportunity to
facilitate contract training workshops in various parts of the world and across
different professions and disciplines. I have seen the power of visualisation in all
these contexts.

This chapter illustrates some highlights of my journey and some findings
from my research. It explores visualisation in contract education and practice,
illustrating what it can offer for future lawyers and those in charge of educating
them. The next section addresses the challenges current contracts pose for cli-
ents, from their point of view. After presenting the trajectory of contract visua-
lisation from education to practice, the third section illustrates how visuals can
be used to respond to those challenges and how they can help teachers, students
and practitioners make themselves better understood when explaining contracts
and contract law. The final section concludes.

What is wrong with current contracts?

There are two things wrong with almost all legal writing. One is its style. The
other is its content. That, I think, about covers the ground.
Fred Rodell (1936)

These comments were made by Yale Law Professor Fred Rodell in ‘Goodbye
to Law Reviews’, an article published in the Virginia Law Review, in 1936.
While the main target of Fred Rodell’s critique was law review articles, much
of what he wrote also applies to contracts. Reliance on ‘tested language’ pre-
sumed to have a clearly established and ‘settled” meaning has led to a writing
style that is far from optimal—in fact, documents that many users find
incomprehensible and dysfunctional.® Moving from legalese to plain language
certainly helps,® yet it cannot alone solve all the problems. A more profound
change is required.

Conventional contracts are not fit for purpose, in fact they fall short in many
respects; surveys conducted among the contracting community across the globe
tell us s0."” A huge gap often exists between the contract as written (‘the paper
deal’) and the true agreement (‘the real deal’).'! The current structure and
design of contracts (or lack of meaningful structure and design) overwhelm
people. Problems caused by the ‘wall of text’ and contract complexity have
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been widely reported.'” Research has also revealed the current bias of contracts
on safeguarding and negatives—something that can seriously harm rela-
tionships.'®> Although such contracts might be legal-friendly—helping to
manage legal risk or win a dispute in court—they are not user-friendly or
business-friendly. '*

Contract visualisation and contract design have only recently been added to
business and legal vocabulary. What most legal scholars and educators have
cared about is contract law, not contracts themselves. The few scholars who have
addressed contracts themselves have mostly focused on the formulation and
choice of contract clauses around legal concepts, not the needs of clients.'®
Contracts have been drafted ‘by lawyers for lawyers’—they have not been
designed to work and be understandable for those who are impacted. '

Contracts classes are about contract law, you might say, and there is
already plenty to cover. But the law is not about content only, it is also about
the environment and context in which the law is applied. This is increasingly
about matters other than litigation. In order to become successful lawyers and
serve their clients well, law students need new mindsets, skills and tools.
Adding visualisation to our thinking and teaching toolbox can open up that
new path.

The time has come to stop equating contracts with contract litigation. Apart
from being legal tools, contracts are business and management tools. People in
charge of negotiating, implementing, managing and monitoring them are mainly
business and operational people who do not have law degrees. What they need—
and increasingly ask for—is contracts that are not only legally sound, but also
easy to work with and act upon. Clients need safeguards and protection, but
they also need flexibility and good relationships. Conventional contracts would
benefit from a complete overhaul, assuming that they are expected to be read
and understood by those whom they are expected to serve: the clients.

Pioneering contract visualisation: experimenting in education
and practice

In recent years, a growing number of organisations and lawyers, especially in-
house lawyers, have started to see contracts in a more ‘designerly’ and man-
agerial way. Their focus is not on litigating or winning in court, but support-
ing business in achieving their objectives and preventing unnecessary
problems. The proactive contracting approach, founded in the Nordic coun-
tries in the late 1990s and early 2000s,'” started to highlight the ex ante pro-
motive and preventive uses of contracts and their managerial functions,
putting the users in the centre.!® The founders, of whom I was one, saw the
need to change mindsets and how contracts are designed, communicated,
perceived, and taught. Contract visualisation offered a natural way to bring
the approach to practice. The early experiments were encouraging, and the
enthusiasm of the people who joined in was contagious. Gradually, proactive
contracting grew into a multidisciplinary stream of research and practice,'®
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adopted by scholars exploring topics varying from contract visualisation to
functional contracting® and from the proactive visualisation of legal infor-
mation to proactive legal design.”!

I had the privilege of being part of the early developments of proactive
contracting and contract visualisation. Inspired by the work of Colette R
Brunschwig, Emily Allbon, Tobias Mahler, Richard K Sherwin, and others,**
I turned from a pioneering practitioner to a researcher of knowledge visuali-
sation and contract (re)design. The following auto-ethnography illustrates
some highlights from my journey, showing how finding and pursuing one’s
mission and vision can contribute to changing an entire community, in this
case the contracting community. I hope it can serve as inspiration for future
designerly lawyers, something we should encourage our students to become.
In the words attributed to the influential cultural anthropologist Margaret
Mead: ‘Never doubt that a small group of thoughtful, committed people can
change the world. Indeed, it is the only thing that ever has.”**

My journey in contract visualisation started with sketching and real-time
visualisation in contract training workshops in the 1990s. The first experi-
ments were about helping Contractual Quality and Risk Management work-
shop attendees see how contracts impact business, how the law interacts with
contracts, and how careless contracting can have unexpected consequences.
For example, if the parties do not include a notices provision or time limit for
making claims, the default rules of the law will determine when and how a
party must give notice and whether a claim is time-barred. If the people in
charge of sending or receiving those notices or making or responding to those
claims do not know the law, how can they comply? In the training, I started
to call the default rules that are still read into the contract even though the
parties did not expressly include, the ‘invisible terms’; I could have called
them ‘implied terms’ or ‘terms that are deemed to be part of the contract’,
but invisible terms seemed to work better in conversations and interactions
with the audience.

After meeting Annika Varjonen, a real-time visualiser, who made cartoon-
type graphic notes on the spot, it became so much easier to make the invisible
visible. Working together we found new ways to verbalise and visualise con-
tract concepts in ways that made them more accessible, even intriguing for the
audience. Attendees liked our playful approach to the serious topics. Inter-
views conducted several weeks after the workshop events revealed that atten-
dees had actually changed their thinking habits and working practices and
could still recall the insights they had gained. Many reported that they treas-
ured their visual notes and had shared them with their colleagues.

After receiving the encouraging feedback, I created more workshop hypo-
theticals and visual metaphors (for example, ‘camouflaged contracts’) that
seemed to work. They became so popular that attendees wanted to know
more. So the sketches and visuals moved from flipcharts to handouts and later
to contract handbooks, conference papers, book chapters and articles; the era
of ‘visualisation about contracts’ had begun. It soon expanded beyond
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training workshops. In the book on contract risk I co-authored with Uni-
versity of Michigan Ross Business School Law Professor George Siedel in
2013, we dedicated an entire section to visualisation as a tool to simplify and
demystify contracts.”*

The next step was applying visualisation to improve contracts themselves,
in order to transform what had been drafted ‘by lawyers for lawyers’ to
become designed to be understandable for those who are impacted.”> When 1
met Stefania Passera, an information designer and PhD student at that time,
our lawyer—designer team started to experiment with the research and prac-
tice of what we now call ‘visualisation in contracts’: embedding visual navi-
gation aids, such as highlighting and color-coding, and diagrams, such as
timelines and flowcharts, in contracts themselves.”® Through networking,
Legal Design Jam events®’ and professional and academic conferences we
found colleagues working with visualisation for contracts (used in negotia-
tions, contract preparation and deal-design)®® and visualisation as contracts
(such as comic contracts)’.

In hindsight, my work as a pioneer of the proactive and visual approach to
contracts appears to have taken place in a designerly way: it was always about
experimentation, first with different methods to make contract training and
related materials more relevant and engaging and, later, with different ways of
simplifying, (re)designing and communicating contracts to make them more
useful and usable for everyone, especially the parties themselves. Technology and
design started to enable entirely new contract genres, and we started to explore
them.>® We reflected on our projects and reported on our findings. We listened to
the users. The journey continued from contract education to contract practice,
and after using visuals in and about contracts we witnessed the use of visuals for
and as contracts.>' Figure 16.1 illustrates some highlights of my contract visuali-
sation journey and some hallmarks of our thinking and doing.*’Figure 16.2 is an
early example of visualisation in a contract workshop, showing Annika Varjo-
nen’s real-time visualisations, graphical notes made on the spot, distilling com-
plex contract and legal topics into images that enable engagement.*

Figure 16.3 shows two timelines that I have used in my workshops to
illustrate how visualisation might prevent disputes from arising. The image is
shared with workshop participants after we have explored a widely cited
Canadian dispute®* concerning the meaning of the following termination
clause:

This agreement shall be effective from the date it is made and shall con-
tinue in force for a period of five (5) years from the date it is made, and
thereafter for successive five (5) year terms, unless and until terminated
by one year prior notice in writing by either party.

In this dispute, one of the parties, Rogers, thought that it had a five-year deal.
The other party, Aliant, was of the view that even within the initial term, it
could terminate the agreement with one year’s notice and increase its fees.
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i Visualisation in contract education
1139963’ Real-time visualisation at contract training workshops in Finland (1996-) and in the US (1998-)

Visualisation about contracts

2004 Invisible Terms in International Contracts and What to Do About Them. Contract Management

2009 Invisible Terms & Creative Silence: What You Don’t See Can Help or Hurt You. Contract Management

2010 Visualising Contracts and Legal Rules for Greater Clarity. The Law Teacher

2011 Promoting Business Success Through Contract Visualization. Journal of Law, Business, and Ethics
Visualisation in and about contracts

2013 Transforming Contracts from Legal Rules to User-centered Communication Tools. Communication Design Quarterly

Next Generation Contracts — A Paradigm Shift. Doctoral dissertation, University of Vaasa
Legal Design Jams on Visual CISG and Wikimedia Trademark Policy
The Quest for Clarity — How Visualization Improves the Usability and User Experience of Contracts. IGI Global

2014 Making the Meaning of Contracts Visible — Automating Contract Visualization. IRIS 2014

Visualisation in, about, for and as contracts — bringing it to practice
2016 Next Generation Deal Design — Comics and Visual Platforms for Contracting. IRIS 2016

Design Patterns for Contracts. IRIS 2016; Stanford Legal Design Lab contract design pattem library prototype launched

2017 From Visualization to Legal Design. American Business Law Journal
2018 New Contract Genres. IRIS 2018
2019 WorldCC (formerly IACCM) Contract Design Pattern Library launched
2020 Ten Ways to Make the Interpretation of Images More Predictable. Contracting Excellence Joumnal

Figure 16.1 A brief chronology of my contract visualisation journey. Image: Author.
Reproduced with permission.
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Figure 16.2 Sample pages of a 1997 contract workshop visualisation. Images: Annika
Varjonen. Reproduced with permission.
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©2011 Stefania Passera & Helena Haapio. Used with permission.

Figure 16.3. Two timelines that make different understandings visible. Image: Author
and Stefania Passera. Reproduced with permission.

This is where visualisation enters the picture: simple timelines, as in Figure 16.3,
would have shown the parties their different understandings.*

A simple timeline drawn on a flipchart would have allowed the parties,
during the negotiations, to come to a mutual understanding and remove the
ambiguity—or to see that they had no deal and walk away. In the words of
Louis M. Brown, the Father of Preventive Law: ‘It usually costs less to avoid
getting into trouble than to pay for getting out of trouble’.>®

My 2013 doctoral dissertation, Next Generation Contracts,>’ explored how
visualisation can accelerate a paradigm shift in contract thinking and improve the
quality, usability and user experience of contracts. As illustrated in Figure 16.1,
after having gained experience with the concept, we started to look for ways to
spread the word and make it easier for others to apply contract visualisation. We
explored ways of presenting complex legal information in other contexts, too—
for example, in privacy communication. Design patterns®® and pattern libraries
offered a way to identify, collect, and share good practices across these different
contexts. Working with Margaret Hagan of the Stanford Legal Design Lab we
developed our first contract design pattern library prototype as part of a co-
authored conference paper.®® After having convinced the leadership of the Inter-
national Association for Contract and Commercial Management (IACCM; after
rebranding, World Commerce & Contracting, WorldCC) of the feasibility of the
idea, Stefania Passera and I started to design and build a Contract Design Pattern
Library for them.*’

The work continues. While many welcome contract visualisation, some
worry: what would a judge say, or will a visual contract hold up in court?
Images and word-image combinations have been researched in language stu-
dies and communication sciences for years, yet their scholarly exploration has
only just begun for the legal field. In order to promote the practice of contract
visualisation, I am currently exploring ways to reduce worries around the
interpretation of visuals in contracts.!
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Towards next generation contracts: the way forward

In recent years, design thinking, simplification and visualisation have gained new
proponents, even in the legal community.** Even just a glance at various social
media platforms shows wide-ranging interest in these topics. Law students and
their future clients are likely to be exposed to them. Visual contracts are no
longer a remote possibility, they are real: examples are increasingly available,
thanks to the early adopters and the WorldCC (formerly IACCM).** Law stu-
dents should know about these developments and resources, and contracts tea-
chers and legal scholars should not ignore them, either.

For information designers, the primary questions always are: what is the
context in which the information will be used, and how do we expect people
to use it in that context?** These are useful questions for those in charge of
contract preparation as well. One approach or visual does not fit all contexts,
and contract visualisation is not appropriate for every context. The purpose
of the contract and the goals of the client need to be considered. To help
contract planners and users, it usually makes sense to supplement text with
explanatory diagrams and navigation tools. Such tools make it easier for
everyone to find the information they need, to understand the information
they find, and to use and act upon it.

Lawyer—designer teams and a new breed of contract designers are already
joining forces with clients and technologists to improve contracts’ functionality,
usability and user experience. This requires a new mindset, shifting lawyers from
being unconscious designers—creating contracts, disclosures, and manuals in
conventional ways—to conscious designers, with a focus on the users and their
needs for more useful and usable contracts and guidance.** Visualisation can
help change mindsets, too, so the move toward a new paradigm and next
generation contracts can begin. Table 16.1 shows what it entails.

Table 16.1 Moving to Next Generation Contracts*®

From This ...

... To This

Legally perfect contracts that prepare for
failure and seek to allocate all risk to the
other party.

Contracts are purely legal tools, made to
win in court: legally binding, enforceable,
must cover all conceivable contingencies.

Contracts allocate risk. They are needed
only when things go wrong.

Contracts are text-only.

Usable contracts that facilitate and
guide desired action and help implement
what is agreed.

Contracts are also business tools: must
be clear and easy-to-use to achieve busi-
ness goals for a win—win deal.

Contracts add value. They enable busi-
ness success and prevent problems and
disputes.

Contracts can be presented as text,
visuals, or hybrids, depending on the
needs of the audience. Visual elements
can help explain, condense, organise,
clarify and navigate text.
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Lawyers are increasingly working with other professions, whether they
work in business or academia. It is no longer enough for lawyers who work
with contracts to master contract law in books. They are expected to con-
tribute to contracts in action. This often includes helping others—for example
technologists developing smart contracts or Al solutions—understand what
contracts mean.

Contract visualisation is not just about embedding visual elements in con-
tracts and ‘paper deals’. It is also about ensuring that the ‘real deal’ is cap-
tured, represented and implemented as intended. A contract is not the goal,
its successful implementation is. A cross-functional team is in the position to
make this happen. The processes of visualising and designing offer ways to
respond to the needs and requirements related to the business purposes and
managerial functions of contracts. Collaborating with clients and users and
applying designerly methods such as customer journeys in those processes,
future lawyers may finally be able to bridge the gap between the real (or
actual) deal and the paper (or apparent) deal, which generations of conven-
tional lawyers have not managed to do. Moving forward, the new breed of
lawyers and law teachers will no doubt develop new tools and techniques to
do so.*’

Future lawyers have been predicted to operate as transformers, ** transac-
tion engineers * and as designers °°; ‘like engineers, [they] want to make
something useful that works for their clients’.”’ Many of them will do things
‘in designerly ways’, with an ‘emphasis on communication, experimentation,
and making things visible and tangible’.>* Visualisation can help today’s law
students be better equipped to take new roles and work successfully as part of
cross-professional teams. Visualisation can help law teachers, too, to be better
communicators.

Notes

1 Associate Professor of Business Law, University of Vaasa, Finland, Adjunct Pro-
fessor of Proactive Law and Contract Design, University of Lapland and Contract
Strategist at Lexpert Ltd, Helsinki.

2 Benjamin Franklin, ‘Proposals Relating to the Education of Youth in Pensilvania’
(The History Carper, 1 January 1749) note 9, www.historycarper.com/1749/01/01/p
roposals-relating-to-the-education-of-youth-in-pensilvania/2/, accessed 23 Novem-
ber 2020.

3 In this chapter, I use the concept ‘contract visualisation’ to refer to using visuals in
the context of contract education and practice, the latter covering both the con-
tracting process (from planning and preparation to negotiation, implementation
and management) and the contract itself. The concept can also be used more nar-
rowly to refer to contract documents only, for example, ‘the use of diagrams,
images, and visually structured layouts to make contracts more searchable, read-
able, and understandable’; see Stefania Passera, ‘Bringing Legal Design and Legal
Tech to Contracts’ (28 March 2018), https://stefaniapassera.com/blog/, accessed 30
November 2020. For different uses of contract visualisation—visuals in, about, for
and as contracts—see Section 3 and Helena Haapio, Daniela A Plewe and Robert
de Rooy, ‘Next Generation Deal Design: Comics and Visual Platforms for
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17 How Legal Design is shaping
satisfaction, standards and substance in
legal practice
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Introduction

At its core, good Legal Design enables better understanding, clarity and choice.
Our world is changing quickly: developments in globalisation, technology, reg-
ulatory complexity and competition are just a few of the forces shifting the way
that lawyers, clients, consumers and everyday people make decisions with legal
implications. From truly understanding an app’s terms and conditions before
habitually (and hastily) clicking ‘T accept’, to communicating what an employee’s
parental leave rights might be, and to enabling the C-suite to prioritise and
action the risks associated with a bet-the-business transaction, Legal Design
presents an opportunity not only to meet the needs of tomorrow but to proac-
tively change the future of law, in particular by making it more accessible.

This chapter argues that although these outcomes sound simple and desirable,
the process and ecosystem required to make it a reality are anything but. It draws
on the experiences of the world’s first legal engineering firm, Simmons Wave-
length—also home to the first full-time, fully dedicated Legal Design practice
housed within a large global law firm, Simmons & Simmons—to examine the
present impact and future potential of Legal Design. First, it evaluates why
Legal Design is a permanent fixture in the profession. Second, it examines
what legal design is and, equally as important, what it is not. Third, it
explores the people, processes, and practicalities of Legal Design, asking, for
example, ‘Who can and should engage in Legal Design? ‘What skills and
characteristics are fundamental to a successful Legal Design project? and
‘How does Legal Design actually work?” Fourth it considers the challenges
presented by Legal Design including barriers to implementation, under-
standing and purchasing. The chapter concludes with a forecast on what lies
ahead, for both Legal Design as a field and for those involved (or looking to
get involved) in it.

Why embrace Legal Design?

No matter how one defines Legal Design (and there are many differing view-
points!), one truth is universal: Legal Design is rooted in empathy. Drawing on
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this human-centred approach, we will begin with one simple question: Why care
about Legal Design at all? There are many reasons, and we will highlight three.

First, the world needs it: Consider the following widely quoted statistic: 65
per cent of people are visual learners; that is, they engage in the world
through spatial experiences.” It is worth noting that this been ‘debunked’ in
various subsequent studies; finding that although the learners have a personal
preference for learning, there isn’t any evidence that success follows because
of that choice.> This aside, those who consider themselves visual learners
prefer receiving and understanding information through forms and techniques
like shapes, diagrams, colour coding and maps. Yet the call to make every-
thing visual is neither simple nor practical. Consider, for example, the growth
of assistive technology, such as screen readers that help the visually impaired
navigate the digital world, combined with the legal necessity for complex
documents, such as complicated financial disclosures. Legal Design is not a
magic pill to solve every use case for making law better. However, it is a
vehicle to get us incrementally closer to a better experience by communicating
in a way that is more aligned with the needs of end users.

Consider another statistic: The average reading age in the US is somewhere
between 12 and 14, and 45 million Americans are ‘functionally illiterate’.*
Similarly, in the UK, official guidelines for content on government websites
call for a reading age of 9.° This is in stark contrast to legal education and
practice: As lawyers, we are trained to write in a certain way—we’re praised
(and paid) for our broad vocabulary, our ability to construct analytical argu-
ments and our powers of persuasion through the written (and spoken) word.
Traditionally, we’re not taught to use these talents to communicate so that
those who count on our advice and work product can confidently understand,
rely and act upon it.

In the past decade, there’s been a movement in American law schools to
teach students to write in ‘Plain English’, although what that means is neither
universally standardised nor clear. One particular anecdote from my first year
of law school remains particularly vivid: our legal writing professor asked the
class to write a letter to a fictitious client explaining a curtilage issue involving
his garden. She said the letter must be appropriate given the client’s age,
education and occupation. In this case, the client was a high school teacher
with a university education. Although we would be graded on our ability to
use Plain English, we were not told which words we could (or could not) use,
nor were we given a concrete test (for example, the Flesch Reading Ease
Score) to understand whether we were writing at an appropriate level. What 1
didn’t know at the time (and what wasn’t being taught) was that a clear way
to demarcate what was and wasn’t appropriate in communicating to this
client about his curtilage issue existed, and that the answer to better, more
client-centric communication had a name: Legal Design.

If we can’t write in ways our clients can understand, then we aren’t doing
our job. This leads to the second reason to care about Legal Design: reg-
ulators demand it. There is a massive push for increased consumer fairness,
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and an equally forceful willingness to punish bad actors. In 2020, the Finan-
cial Conduct Authority issued a fine totalling GBP 26 million—the largest
breach of consumer credit rules fine in its history—against a financial insti-
tution for a failure to treat customers fairly.® While different regulatory
authorities have well-established tests for fairness, it is increasingly clear that
good communication with customers is more than just a marketing gim-
mick—in reality, a lack of it presents real reputational, legal and monetary
risks. Couple this with an increase in consumer choice, particularly as Mil-
lennials move their money to new entrants to the banking space, especially
‘fintech’ firms, who, for lack of better words, speak their language. For
example, UK-based Monzo, a challenger bank with over 5 million customers,
puts the user-friendliness of their terms front and centre: ‘They’re just over
2,500 words, and hopefully nice and easy to follow’.” This claim to commer-
cial advantage isn’t—and shouldn’t—be an exclusive feature of start-ups,
unicorns or other tech-forward companies. As the work of Fiona Philipps,
Global Head of Digital Legal at HSBC demonstrates, Legal Design can pave
the way for even the most established organizations to follow suit.®

Third, Legal Design presents a learning opportunity. Despite being a ser-
vice-oriented profession, most lawyers score below average for emotional
intelligence.” This is particularly problematic when we’re working with clients
in mind. Legal Design can be a fantastic remedy: it gives lawyers, legal teams
and anyone else involved on a Legal Design project a chance to hone colla-
boration, problem finding and solving, user centricity and ideation skills. It’s
also a fantastic way to pick up extra business intelligence. For example, at
Simmons Wavelength we have found that clients appreciate the extra value
when we can reflect back to them a need, dynamic or trend that we have
discovered in our work of which they were not previously aware. In one pro-
ject, the Legal Department had overlooked the desire of the Customer Service
team to input into the written language for a consumer-facing financial pro-
duct. Including Customer Service into the drafting process provided several
benefits, including the birth and development of a new and stronger relation-
ship between the two teams. Such new pathways to identifying and solving
challenges can produce stronger lawyers and, ultimately, a better work
product.

What Legal Design is (not)

What is Legal Design? Ask ten different people in the legal world for a defi-
nition, and you’ll get ten different answers. It’s easiest to start with some myth
busting to understand what Legal Design is not: One of the biggest mis-
conceptions? Legal Design is ‘just making things look pretty’. While visual
harmony, aesthetic good vibes and the communication of a client’s brand,
values and ethos are an end result of good Legal Design in action, fixing only
the external appearance of a document, playbook, or form is the equivalent
of putting a plaster on a water tank leak—a cosmetic fix does not solve the
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underlying issue, nor does it make a holistic, long-term, value-adding better
outcome. Another misconception is what we call ‘stick figure syndrome’, or
that Legal Design’s only purpose is to make things as simple as a stick figure
could convey. Such a gross oversimplification of the aims and ability of Legal
Design to foster increased transparency is a disservice to the discipline and
profession as a whole. Take comic contracts (that is, traditional contracts re-
designed into comic form) as a prime example: While they are a manifesta-
tion of Legal Design principles in practice, they are an appropriate solution in
a limited number of circumstances for a very narrow client need.

A broader, more accurate, view is to see good Legal Design as accom-
plishing three aims—creating better communication, culture creation and
empowered information—each of which will be discussed in turn.

First, better communication: Legal Design enables us to ask ‘How can we
best communicate with others (the wider business, our customers, the world),
and how can they best communicate with us?” Consider, for example, how a
global automobile corporation shares its compliance and risk policies and
procedures with employees who attend a trade show. This guidance is written
by lawyers and other stakeholders within the business, and traditionally
appears written in legalese and structured into poorly-coloured, narrow-
column tables that span multiple pages, and often color-coded in a well-
intentioned but garish way. The end result? Employees who should read the
guidance don’t and, as a result, pose a risk to themselves and to their
employer. This is one small example where Legal Design can help: Instead,
the information can be better organized into action-oriented checklists. If the
guidance is digital, short videos depicting actual scenarios (and the right way
to respond to tough or ambiguous situations) help the employees translate
policy (or regulation) into reality.

Second, better culture creation: Here, Legal Design enables us to ask ‘How
can we infuse and promote company values, goals, and change in tangible
and intangible ways?” Consider a retail bank customer who is deciding which
bank to use for her mortgage. Not only is this a big decision with significant
consequences (that is, if she does not meet her obligations, she may, quite lit-
erally, lose her home), but the long-term nature of a mortgage means that the
relationship between the customer and the bank will last longer than many of
our human relationships. The documents she completes during the first steps
of the mortgage process will help to form her first impression of the bank: Do
they engender trust? Do they make her feel like a valued customer? Are they
easy to understand? Can she complete them digitally and with ease? How
seamlessly can she get answers to any questions she has? Along this initial
foray, any negative experience may incentivize her to take her business else-
where. This is another example where Legal Design can help: taking a holistic
approach to the customer experience so that the customer feels valued and
empowered, while also adding value through better business.

Third, empowered information: In a very future-facing way, Legal Design
encourages us to ask ‘How can we enable better decision making with data
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and smart design? Consider a large industrial manufacturer who has some
difficult choices to make regarding possible restructuring options. Here, Legal
Design focuses on the key parties (in this case, the General Counsel, the Chief
Risk Officer, the Board of Directors) and their needs and incentives (in this
case, the ability to quickly assess, understand and act on options to ensure the
long-term sustainability of the company in a volatile market with significant
political pressure). In moments of intense pressure, there is neither time nor
willingness to dig through literally thousands of papers of documents—after
all, this is a job for the lawyers. But what if the lawyers went one step further
and worked collaboratively with data scientists to create an interactive dash-
board that visualized the size and priority of the risks, as well as the inter-
dependencies and consequences of those risks based on the possible courses of
action chosen? Here, Legal Design can help too: a powerful combination of
Legal Design and data science makes for better business sense, enabling a
more management information-friendly and board ready way to interrogate,
discuss and understand information (and, ultimately, drive better action).

Legal Design is also well-suited to contemporary life. For example, by
focusing on how end users receive information, it enables legal, compliance
and business teams to think digitally. While paper-based documentation is
still a necessity in some cases, the reality is that most will consume informa-
tion on a screen—whether they are, for example, a consumer scrolling
through terms for a new service, or an employee checking company bribery
policy to understand if, when and how they should register a gift from a
potential vendor. Legal Design enables us to keep these needs top-of-mind,
balancing content with function for better results. Furthermore, Legal Design
can draw on scientific evidence to support contemporary aims of inclusivity,
and, more broadly, accessibility. For example, colour blindness impacts 1 in
12 men and 1 in 200 women in the world.'® One of the most common forms
of colour blindness is manifested in a confusion of red and green—consider
what this means for charts that are innocently color-coded in a stoplight
system."" In this case, including an icon that conveys the meaning of the ori-
ginal colour—for example, a red ‘X’ signifying no, or a green ‘v’ signifying
yes—instead of colour coding the content, is a more inclusive solution. At
Simmons, we use a 30-point checklist to ensure our outputs are appropriate
for the intended audience, including psychology principles and tests for read-
ing level, comprehension, colour contrast and compatibility with assistive
technology for the visually impaired (e.g., screen readers). Cultural competency
and diversity are also important elements. For example, when a financial insti-
tution seeks to overhaul its anti-money laundering guidance videos in the
Middle East, Africa, and Asia, the final product must include people who look
like the intended audience. Here, Legal Design serves an underappreciated yet
significant role as a leader for and driver in deeper, more visible diversity and
inclusion.

All of these aspects should not—and cannot—exist in a silo. That is, Legal
Design does not happen on the corner of someone’s desk. It is not a part-time
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job. It is also not a stand-alone role that operates separately from tradition-
ally practising colleagues. Each piece requires deliberate, carefully-designed
collaboration between experts in various fields: Take, for example, when we
redesign an employment handbook. Legal designers often lead the process,
coordinating between various stakeholders at the client and colleagues across
the firm. After designing the process and building buy-in and engagement, the
Legal Designers will lay the foundation by understanding the client’s (and,
usually their clients’) needs, pressures, values and incentives to paint a (figura-
tive) picture of the project’s tone and requirements. The Legal Designers will
then work hand-in-hand with their Employment Lawyer counterparts to ensure
content, order, and structure of the language meets the end user requirements—
as well as what is required by law. Sometimes, this results in uncomfortable
questions; for example, challenging the status quo. Sometimes, a daringness to
be bold may be too bold, or too forward thinking, for regulatory certainty. It is
an iterative learning process that requires each side to challenge their comfort
zones and abilities (and, of course, grow along the way).

People

Moving from the end users of legally-designed outputs to the doers and
champions of Legal Design, we are often asked who should engage in Legal
Design. Our answer is simple: Everyone. For example, a General Counsel
seeking to modernise and reimagine its customer-facing documentation, a
Partner looking to deliver guidance in a more business-ready way, and a law
student seeking to enrich their traditional legal career in non-traditional ways
are just a few of the many folks who ought to embrace Legal Design.

So it is promising that law schools across the globe—including IE (Spain),
Oxford (UK) and Stanford (US)—are starting to embrace Legal Design as an
optional part of a student’s law school curriculum. From a personal perspective,
I now teach this at the undergraduate and master’s level at IE University in
Madrid, and students’ exposure to design thinking goes beyond my innovation
in law courses to a number of workshops, events and even intra-university chal-
lenges. Thinking back to the broader call for Plain English, we challenge law
schools to include Legal Design as a fundamental part of training future lawyers
to better service their clients. In practice, Legal Design is now a viable career
option, with many lawyers opting to open up successful Legal Design businesses
that dot the globe from Colombia to France to Australia. Speaking even closer
to home, five years ago, it would have been unimaginable—let alone unprece-
dented—for a global law firm to fully embrace a Legal Design practice. In the
broader legal community, we’ve seen the rise of Legal Design conferences and
events. This enthusiasm and rapid growth is encouraging.

There’s a debate that sharply divides the legal tech community: Should
lawyers code? Similarly, in Legal Design circles, many ask whether Legal
Designers should be capable of graphic design, or, more radically, whether
they need to have formal legal training at all. Unlike the binary (i.e., yes or
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no) question of coding and lawyers, understanding what makes for a good
Legal Designer is more complex. By its nature, Legal Design is a collabora-
tive process—more on that later in this chapter. It is not a solo activity;
rather, when done right, it is the collective product of a diverse set of mind-
sets, skillsets, and perspectives. For example, our Legal Design projects
include lawyers from various practice groups, stakeholders from across the
clients’ business units, formally trained designers, accessibility experts, proven
innovators and more. What do all of these participants have in common?
Characteristics including curiosity, a growth mindset, creativity, strong listen-
ing and observational skills and a willingness to iterate. Another key ingre-
dient is an appreciation for the skillsets of others—for example, a data
protection lawyer will bring substantive expertise to a Legal Design project
that a lawyer with ten years of innovation experience just won’t have. Each
are equally as valuable and vital to the success of a data protection-focused
Legal Design project.

While enthusiasm for Legal Design grows, so too does spend on and the
maturity of the Legal Design market. That growth is not without scepticism.
Lawyers are famous for their resistance to change, and it’s natural that a tra-
ditional profession would question new tools, technologies and ways of
working.'? From a commercial perspective, a fundamental and frequent
question is: “Why should I spend money on Legal Design?’ Legal departments
are under tighter budget and resource constraints than ever before.'> While
many forward-thinking lawyers are already attuned to Legal Design’s role in
delivering the future of law, convincing clients that Legal Design is a ‘must
have’, not just a ‘nice to have’, is, more often than not, a complex and uphill
battle. Legal Design—especially when backed by proof like increased com-
prehension, faster reading time, more inclusion, and higher customer satis-
faction—often sells itself. Yet, for many established and traditional
organisations, trust and confidence in the team delivering Legal Design are
key—a true Legal Designer will facilitate the journey for the client, and coach
them through the process.

From a law firm perspective, culture is key—and a firm with innovation
embedded in its DNA, like Simmons, is ready to embrace Legal Design in
full. That said, in true design thinking form, it is the Legal Designers’ role to
consider their colleagues as end users: What are their needs, pain points, and
priorities? How can we best help our colleagues identify opportunities for
Legal Design and welcome us to the table? To drive these conversations, we
must educate our colleagues and work with them to understand the art of the
possible. This means spending the time to chat about problems and potential
solutions, showcasing past work and thinking creatively about engagement:
emails and webinars alone will not do, but doing it will. The ugly truth?
Doing it takes time. Challenging traditions and an institutionalised way of
working, be it on the firm or client side, is difficult, but not impossible. At its
worst, it’s a chance to better understand the end user (be that a Partner or
confused client) and try again. At its best, it’s witnessing an ‘a ha’ moment in
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a pitch or being top-of-mind for a client or colleague when they’re facing a
novel challenge or wanting to try something new. Two years into our journey,
our team, types of work, and network of Legal Design enthusiasts (and even
traditional lawyers who put Legal Design to work in their day-to-day tasks,
although they might not yet be ready to publicly admit it!) has grown orga-
nically. Our Legal Design practice is routinely asked to lead—not just input—
into major pitches spanning sectors and offices. Our client work has evolved
into market-leading, money-making tools developed by our colleagues in the
New Business (product) team. We’ve also worked closely with other entities
within Simmons Solutions (including Adaptive, our flexible resourcing cap-
ability) to bring clients an unmatched, multi-faceted way of approaching,
understanding, navigating and solving client problems, especially in response
to a global pandemic.

Like most innovation, it’s the small changes that can yield a big impact,
especially over time. At Simmons Wavelength, we launched a firm-wide
Weekly Legal Design Challenge in January 2021, where we release a six-
minute challenge that reflects some element of Legal Design each week. Some
examples include journey mapping, storyboarding, need-finding techniques
and even redesigning a complex clause. Everyone at the firm, no matter their
role, location or seniority, is invited to participate. To date, we have partici-
pants across a handful of countries, ranging in roles from Partners to secre-
taries, and from Marketing and Business Development to firm leadership.
The Challenge has had three primary benefits: generating interest in Legal
Design, upskilling colleagues, and creating a community of Legal Design
enthusiasts across the business. Together, we tackle communication, cultural
and accessibility issues in working through how Legal Design impacts the
way we structure and convey information. Sometimes, we focus on something
minor, such as reimagining the almost undecipherable, and therefore non-
user-friendly icons on an office paper shredder, to creating simple posters that
relay a cultural preference or norm that, if others knew, might make our ways
of working more productive and collaborative.

Process

Design thinking is a well-documented group of processes, and Legal Design is
no different. Traditional legal transactions often go as follows: Client instructs
Lawyer; Lawyer performs the work and sends it back to Client; Lawyer and
Client exchange a few rounds of emails, phone calls, and amendments are
exchanged; Client gets the end product and a bill for the services; and Lawyer
gets paid. While this example might be overly simplified, it illustrates the
siloed nature of traditional legal work—for the majority of the relationship,
Client and Lawyer are working separately. They may have the occasional
conversation to troubleshoot, but they are rarely at the same (figurative)
table—with the client trusting the lawyer to get their job done, and get in
touch should the odd question or concern arise. For many lawyers, the way a
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deal is structured, or the way due diligence is performed or analysed, doesn’t
drastically change (although the variables and circumstances might). There is,
undoubtedly, comfort in this predictability and stability.

Legal Design is, by its nature, uncomfortable. It is far less certain than a
lawyer’s traditional ways of working, and is generally full of surprise dis-
coveries, uncovered opinions and a constantly shifting puzzle of reprioritising
needs. Lawyers are trained to avoid and avert risk. We are taught to craft
careful strategies to gain a certain outcome, with each step methodically
planned. We’re taught to wield our pens for the power of prose—heaven
forbid a diagram or flowchart ever make its way from a brainstorming note-
book to the client’s desk! This is in direct opposition to the iterative, flexible,
and uncertain nature of design thinking processes; naturally, the first steps in
a Legal Design process can seem an affront to the many hours of training and
years of experience required to take a place in the legal field.

Yet even the most seasoned of lawyers can embrace Legal Design. This
shift in mindset may happen overnight, but for most it’s a gradual process
built on experimentation and experience (in both successes and failures).
Every Legal Designer has their own ‘secret sauce’ that reflects their unique
combination of experiences, skills, and techniques, yet there are common ele-
ments and features across all teams and projects. Teambuilding is a funda-
mental part of the Legal Design journey, whether the project is a one-day
sprint to solve a quick issue, or a one-year overhaul of a private wealth cus-
tomer’s onboarding experience. Need-finding is critical to understanding the
landscape—this includes evaluating who your stakeholders are (hint: there are
generally more than initially thought!), and listening to them as closely as
possible to identify trends, divergences, motivations, and more. Goal setting is
also key: What must be achieved by the end of the process? What would be
nice to achieve, but isn’t absolutely necessary? In a perfect world, what would
be the ideal outcome? Goal setting for the group—and for the individual
team members involved in the project—helps to build engagement and buy-
in, as well as facilitate continued growth and development. As for the actual
design process, it is unsurprisingly iterative. For some projects, the content is
created (or updated) simultancously along with the look and feel. For other
projects, these are split into two separate and concurrent streams that peri-
odically intersect. In either case, these two facets inform each other with each
iteration. Testing can be one of the most emotional phases of Legal Design—
too often an idea seems great, but when tested with actual consumers, it falls
flat on its face. For example, one client tried to simplify their language around
bereavement policies. The end result? A policy saying ‘if you die...”. The cus-
tomer response was, unsurprisingly, not positive, with some practical con-
sumers arguing that they wouldn’t be able to action the policy once deceased.
This component of the Legal Design journey requires extreme resilience and
humility. Testing can also be joyful—the win of seeing work product meet
accessibility tests and result in faster comprehension and a better client
experience rightfully feels like a massive job well done. On a related note,
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knowing when to stop iterating and move on—and when to advise clients to
do the same—is a skill developed over time. All along the way, clear com-
munication and feedback help to supercharge the process.

Practicalities

From a practical perspective, there are a few learnings to keep in mind: first,
successful Legal Design requires commitment. We’ve seen even the most well-
intentioned projects fail because a key stakeholder promised, but could not
follow through on, investing the necessary time. Legal Design is a fully-
formed discipline, not a side-of-the-desk activity. Second, good Legal Design
requires mental, emotional and creative fortitude. It requires analytical and
elastic thinking. It requires observational skills in overdrive. Our brains have a
finite cognitive load, so Legal Design requires the support of a great team.
Third, a great Legal Designer will embrace failure and feedback. Some may
view missteps as setbacks, while the more growth mindset-oriented will
appreciate them as informative steps towards an end result. This necessitates a
separation of the ego from the project outcome—a more difficult task than
often thought. Fourth, Legal Design requires real science: using established
methodologies and consumer testing to go from ‘well, this looks or sounds or
feels right’ to showing, for example, an actual reduction in page count,
increase in comprehension or growth in consumer empowerment.

Conclusion

When deployed well, Legal Design is interactive, collaborative, user-centric
and scientific. Good Legal Design promotes confidence, empowerment,
accessibility, understanding and navigability. Good Legal Design drives value
by reflecting branding, values, goals, culture and solutions to current and
future needs. It is a team effort; it is iterative (small shifts that cumulatively
yield big results); and, it is hard, meaningful and rewarding work.

We often say that the best Legal Design is when a client doesn’t formally
know that they’re doing it by name, but they’re certain they learn from, value
and enjoy the process and end result. As Legal Design grows in profile, this
little secret might not be so secret for much longer. This chapter has only
scratched the surface of how Legal Design is shaping the future of the legal
profession. In addition to the examples above, clients count on us to coach
them on how they collaborate and team; to redesign the playbooks that
matter most in times of reputational and operational crises so that they are
functional and engender confidence; and to clearly communicate some of the
most complex cross-border implications in an ever-shifting geopolitical world.
Over the past two years, we’ve worked alongside every single practice group
and a handful of our 25+ offices around the world, looking at everything
from embedding ESG commitments into the client’s business to rethinking
the due diligence process on a systematic level. Looking ahead, there’s no sign
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of stopping. It’s clear that Legal Design is more than here to stay—it is
poised to be a star player in shaping the future of our profession (and the
opportunities for new entrants, those seeking a radical change and those
looking to continue on their journey, but maybe doing it just a little bit
better).
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18 Design in legal publishing

Emily Allbon' and Amanda Perry-Kessaris®

How are designerly ways influencing the culture, processes and outputs of the
legal publishing industry; and what impact might this have on legal education?
We asked Robin Chesterman, Global Head of Product and Matthew Terrell,
Head of Marketing at vLex and Karen Waldron, Director of Product and Matt
Wardle, UX Director at LexisNexis.”> Both publishers have a transnational focus,
producing primarily legal materials, including case law series and legislation, and
secondary sources, such as commentaries and textbooks, from multiple jurisdic-
tions. While vLex focus exclusively on digital formats, LexisNexis also produce
hardcopy products, including managing two hundred years of print legacy.
Furthermore, both publishers specialise in innovative interactive online data
management and analysis tools with which consumers can make detailed and
integrated investigations across a wide range of legal materials.

The rise of the visual in legal publishing

Attractive presentation is always important. Many legal content products
now include visual elements, such as diagrams. These can be ‘eye-catching’,
but also, more importantly they can improve ‘accessibility’ and can some-
times convey information more compactly than text. The ground-breaking
vLex Precedent Map is an interactive visualisation of the relationships
between cases:

‘What [the user sees] is a citation network for a family of cases—each
case is displayed as a circle node, and citations are displayed as connect-
ing edges. The size of the circle is based on the number of relationships
the node has with other nodes within the family, which is a good indi-
cator of similarity, and subsequently a useful way to prioritise further
reading. [It offers] an excellent alternative to scanning lists of related
cases. With a list, you are only able to sort by a single dimension at
once, such as how many times a case has been cited, or in chronological
order. With a graph such as the Precedent Map, we can indicate both
importance i.e. subsequent citations, and a temporal component i.c.
year, simultaneously.’
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It was one of the first case law visualisation products in the legal research
market when it was launched over a decade ago; and ‘[i]t continues to sur-
prise new users that discover it. Much of its popularity is because it is a
manifestation of something similar to the mental image many of us form
when trying to picture how different legal authorities connect to each other’.
Partly in response to increased demand from a broad cross-section of users,
vLex have recently begun to consider how to incorporate more visual ele-
ments, such as visual search results, across their service. For example, the
vLex website offers an interactive heat-map for users to explore all countries
and regions covered in vLex’s databases which ‘instantly provides’ the user
with ‘an understanding of the breadth of content’ as compared to, for exam-
ple ‘presenting them with a long list of countries’ (vLex).

But ‘visual representations of the law do not resonate with all users, and
being able to read a document is still the killer feature’, so carefully con-
sidered typography and layout remain crucial (vLex). Perhaps the first rule of
visualisation in legal publications is not to visualise just ‘for the sake of it’,
not least because of the costs involved. ‘But where it brings value, it can be
incredibly powerful.” Where the decision is made to go ahead and visualise, it
is essential to ensure that the ‘visual metaphor’ is appropriate to the content
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Figure 18.1 Detail of vLex Precedent Map showing the relationships between cases
relevant to the case of Tinsley v Milligan. The small circles in the centre
represent cases mentioned within Tinsley and the larger circles outside
represent those cases which have cited Tinsley. Note that the arrowed lines
are in colour which indicates if positive or negative treatment given. The
larger the circle, the more the case has in common with the main case.
Image: vLex. Reproduced with permission.
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and the context. LexisNexis have done extensive research into what makes a
visual ‘palatable’ to lawyers—what brings ‘gravitas and utility’, as opposed to
‘belittling the content or patronising the user’. They found that this is an
especially ‘delicate balance with a legal customer base’ for whom the ‘line’
between the ‘decorative’ and the useful is very fine (Matt, LN). What most
users ‘are actually asking for’ is to be able to ‘find’ and ‘understand’ legal
content. So, what publishers want is to provide a transactional or litigation
lawyer ‘with more insight, more practical tools to help them do their job’
(Karen, LN). They ‘spend a lot of time’ addressing foundational questions
such as ‘the layout of a page’, ‘types of buttons’ and data visualisation ‘pat-
terns’, than on producing superficially ‘whizzy flashbang things’ (Karen, LN).
Legal publishing design choices vary in scale from deciding ‘which informa-
tion to display’, to “pixel-pushing” buttons this way or that. It’s all impor-
tant, and attention to detail pays off in giving users reassurance that they are
using a reliable application that can be trusted’ (vLex).

Crucially, it is ‘fiercely difficult’ to develop visual elements, or indeed a
complete visual language, in a global context. On the one hand, there is a
need to maintain a sense of consistency, both for the brand and for the cus-
tomer. So LexisNexis are ‘moving towards using one standard consolidated
design system’ across all products including, for example, ‘[w]hat colour blue
a button is, how rounded a corner appears, what a LexisNexis logo looks like,
what we name our products’ and so on (Matt, LN). Likewise, vLex aim to use
a single design system to maintain consistency across user interface elements
such as buttons, tabs, cards and icons across all applications (vLex). At the
same time, it remains important to maintain a sense of the local. So on the
vLex website, pages that communicate product coverage are supported by
local photographs and ‘showcase local or national content’. Furthermore, all
vLex applications ‘have internationalisation’—that is, ‘the ability to localise
languages and dates for a given audience’—built in. For example, each of
their roughly 3000 interface elements—‘every single button, label, tooltip or
fragment of text'—is translated into English, Spanish, French, Italian, Catalan
and Brazilian Portuguese.

The team at LexisNexis mitigate some of the complexity of working across,
and designing for, multiple jurisdictions by as far as possible adopting a
global design structure. This makes for ‘incredibly complicated fabrication
processes’, with people and systems feeding into and interacting with people
and systems from across the globe. Members of the design team ‘sit within
each business that we support’, rather than being ‘a centralised team that
supports the entirety of the global business’, so that they ‘can be the advo-
cates for the needs of the customers’—pointing out, for example that ‘in the
UK, that’s not a thing’ or ‘in the UK that needs to be done’ or ‘needs to be
different’ (Matt, LN). This structure also affords economies of scale around
‘reuse of visual styling, visual elements and [the] design system’; as well as the
opportunity to draw on specialist expertise that develops as a consequence of
local difference:
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‘For example, some of our colleagues in the United States where case law
is far more significant than it is within our transactional workflow in the
UK, have done some beautiful design work regarding how to find related
cases and case metrics and case analytics. Whereas in the UK we’re doing
some beautiful work around the presentation of legislation for Halsbury’s
contents. And what we can do is we can bring both close to the design
system, standardise them, then everybody globally can leverage upon that
as best in class design system’.

(Matt, LN)

What is especially interesting about these processes in the current context is
the extent to which they are influenced—even directed—Dby designerly ways.

Designerly processes

Designerly ways, especially those referred to as design thinking and human
centred design, infuse the production process of both publishers. The vLex
team report that ‘[a]lmost every feature we build involves some degree of
design thinking’. Because ‘we deal with a lot of data, we design mainly with
functional prototypes rather than with wireframes or mock-ups ... and we try
to use real data wherever possible. It’s not possible to account for the unusual
edge cases and problems that real world data will give you, so we like to get
stuck in right away. All our designers write code—that is just one way of
working, but it suits us well” (VLex). Meanwhile, the LexisNexis teams work
in a structure that draws on a Silicon Valley Product Group (SVPG) metho-
dology which centres on ensuring that the ‘magical trifecta of product, engi-
neering and design’ are represented at all times.* On the design side there are
user interface designers, who are concerned with the look and feel of the
product; and experience designers, who are concerned with how users interact
with the product. The interface designers set the precise ‘specification’ or
‘blueprint’ to which the product is to be built, while the experience designers
work in ‘lower fidelity’ experimenting with the product, and drawing on user
research, until they are able to ‘define the type of experience that we want’
(Matt, LN).

Both publishers find that when producing interactive digital products, the
team tends to focus immediately and directly on visual elements (vLex). The
“fidelity’ of those visual elements ‘increases’ over time as the teams progress
from ‘concept sketches, leveraging existing patterns to producing final blue-
prints and artefacts for teams to actually deliver’ (Matt, LN). And those
visuals ‘help stimulate discussion and understanding’ along the way. ‘Not to
say how should this look’, but rather, for example, ‘have we understood the
need here, have we completely missed it?” To achieve this ‘stimulus’ effect ‘it’s
best not to draw something nice and hope people like it’, but instead to start
off ‘really sketchy’. This is because people ‘don’t want to say that the thing
that you’ve spent ages on is not what they need. But if it’s sketchy, they feel
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much more inclined to scribble on it and rip off pieces and tear it apart’
(Karen, LN). At LexisNexis, all feature teams include a designer and, because
they are ‘able to articulate what people are saying’ in visual form, they get
disparate team members ‘literally on the same page’ from the outset. You can
‘sketch it out on a whiteboard and say this is what we mean’. Maybe ‘every-
body goes, oh, heck, no,” but ‘that first cycle ... very quickly gets people
talking the same language.” Crucially, that early sketching ‘also changes peo-
ple’s mindset.” The product ‘goes from being this ethereal concept to being the
tangible reality’; which in turn ‘very rapidly focuses the minds of a feature
team’ on ‘working together to deliver that thing, rather than abstract thought[s]
around the concept of the thing” (Matt, LN).

The LexisNexis team explain that they used to think of themselves ‘as a
provider of content to our customers, and that content tended to be books’.
Now we understand we are ‘a provider of data’, and the question of ‘what we
can do with that data becomes incredibly exciting’. For example, ‘how can we
leverage that data’ by ‘rendering it in a way that makes it, by happenstance,
more beautiful’, but also, ‘more consumable’ for ‘you as a lawyer, doing a
task, performing a job’ so that you can ‘quickly digest this information’
(Matt, LN). How can we give the user, who is faced with ‘half a million cases’
a better chance of answering questions such as ‘what is my best argument,
which experts should I use, what is their win rate?’ This shift to a user centred
approach marked a sudden and dramatic turning point for LexisNexis:

‘I remember the exact moment that we changed mindsets on this ... . where
we moved from being a business who thought about trying to push some-
thing out, who thought primarily about the needs of our content, [to think-
ing] how do we need to [present it] to them and what segments do they need
and want? We had a session with a user group and we had [an interaction
designer leading the process] and we sat [users] down and said, what do you
do? [W]e never actually asked that directly before. And from [this] discussion
about what do you do most, what did you do last [and so on] we very quickly,
with the [interaction designer] lead’s help, got to [understanding that] there
are three main things this [product] needs to do, and therefore we should lay
it out like this. So it is not about massive, wonderful visuals [for the sake of
it]. It is about displaying and presenting your product to your audience in
terms of what they need rather than what you need. [We know from user
feedback] that [i]t had a massive effect. I've never seen anything like it. That
simple switch to “how do you guys need this” ... was kind of revolutionary
because we had spent ages thinking we were publishers. [Now we under-
stood] that we were people with customers with needs that need to be met’.
(Karen, LN)

As we shall see more below, today LexisNexis take a ‘research-first” approach,
which builds on the Design Council’s Double Diamond, which involves first
identifying and understanding the ‘problem’:



234 Allbon and Perry-Kessaris

‘We go out and say to a customer, we just want to talk about you for an
hour. We don’t have any products. We don’t have anything to show you. I
just want you to tell me what you do. And when we first started doing
that, I think people were a bit taken aback’.

(Karen, LN)

Designing for diverse users in a global market

It is an ‘enduring challenge’ to design for the diverse users of legal commu-
nications. The vLex team note that their users range from first term law stu-
dents, to sole-practitioners to partners at law firms, to judges ‘and everything
in between’. These users are located in over 80 countries, and ‘similar custo-
mer segments from different countries have different requirements and subtle
differences.” Furthermore, a user’s level of legal expertise often does not
match their level of technical expertise: “You always have to remember that
any given user could be using the platform for the first time, so you can make
no assumptions about their experience’. And ‘[iJt’s always important to gauge
user expectations against proposed solutions, to see if we’ve actually built
something useful and desirable’. So vLex perform moderated usability testing
with users to see ‘which elements of [the] interface frustrate users and which
(if any) delight them’. This kind of testing has thrown up some general rules.
For example, vLex have established that all of these users place high value on
the quality and relevance of search results; but as more content is returned, so
it becomes harder to ensure the same accuracy and the relevance diminishes,
or the search takes longer. This raises both input and output challenges that
must be addressed through design. First, search forms are designed to prompt
and facilitate the entry of high precision terms by the user, offering a range of
options for query input so that users of all kinds ‘can ask for what they need
according to their experience and requirements’. Second, effective navigation
through search results is ensured through accessible flexibility, to accom-
modate users who prefer result lists, and those who follow chains of connec-
tion between cases and legislation. Overall, ‘the answer usually lies in
reducing a problem to the simplest possible solution’.

Complexity goes hand-in-hand with legal information and with such a
diverse user-base who arrive at the product with varying levels of exper-
tise, one of the toughest challenges is certainly around ‘the correct level
of detail to show in any given situation’ (vLex). So how do LexisNexis
manage this?

The team at LexisNexis try to take a ‘holistic’ view of the user, in particular
by leaning on the Jobs-to-be-Done (JTBD) framework.> This involves under-
standing any given product tends to play a small part in the overall job’ that
is ‘to-be-done’ by the user. So they design with reference to questions such as
what ‘triggered’ the user to move towards thinking about a database, what
‘steps’ do they take ‘before they even start thinking about Lexis Library’ and
what did they do after? For example, one user may be ‘trying to find the piece
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of legislation that allows them to back up the work that they were about to
send a client’; another could be ‘double checking something because they’ve
made a mistake last week and they don’t want to be in that situation again’;
and another may be motivated by ‘morbid curiosity to see what the latest
legislative change is’ (Matt, LN). It is important to start with the question ‘do
we understand how they’re feeling and everything about what they’re trying to
do? Otherwise youre off on one with assumptions and you haven’t really
specified what you’re trying to do’ (Karen, LN). Karen also notes that, rather
than thinking of users in terms of their professional standing—as lawyers,
information professionals, students—it is more helpful to remember that you
have both experts and non-experts reading material in Lexis Library: ‘you can
be an expert in one practice area and then suddenly be a novice in another’
(Karen, LN). The team at LexisNexis are able to learn some of what they
need to know about users from anonymised data generated as they engage
with the product. They can ‘replay sessions’, seeing if users were ‘successful’
in their search, and ‘pinpoint which bits are working or not’ all of which is
‘incredibly useful’. They may see, for example, ‘the highly experienced person
skipping steps, who just wants the thing that’s five steps in’; then ‘someone
more junior, who’s doing it kind of methodically’; and then a beginner ‘who
would end up in a little loop, who would stay on one step until they under-
stand it and then move to another’ (Karen, LN). And they have used core
design thinking devices such as creating personas for different users and
deploying them in empathy mapping exercises. But they have found that ‘it’s
not necessarily the best way’ of understanding how those different users might
interact with the product. What they have found to be transformative is reg-
ular contact with users. Several years ago LexisNexis ran an 18 month pro-
gramme during which 150 employees from a diverse range of specialisations
were trained to interact with and uncover the needs of over 1000 users
(Karen, LN). More generally, ‘everybody’—across all specialisations and at
every level, from engineers to executives—is ‘encouraged to get face time with
customers as much as possible ... to have conversations with them, hear them
talking about the kind of products and services that they are going to be
using’ (Matt, LN).

This focus on users from outset shifts the mindset of the whole team so that
they are:

‘thinking about producing a system or process or tool for somebody that
is actually going to use it. It sounds trite and easy until you see the effects
of that not happening within an organisational space. Quite often the
designers [and the wider product team come to be] seen as the advocates
for the customer within the organisation and the effects of that are man-
ifest in everything that we do, it genuinely can be transformative just to
get people thinking about the fact that they’re delivering a service for a
customer.’

(Matt, LN)
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Empathetic research skills can be especially difficult to develop, and especially
useful, for those ‘who are used to giving advice’, such as lawyers. The team at
LexisNexis have noticed that empathy training, and the general user-centred
approach across the process, has had an impact on how their in-house lawyers
interact with the wider team: to be prompted and facilitated ‘to collaborate’,
to work ‘collectively’, across the whole team, seems to be ‘a bit of an eye
opener’ for them. So it’s really important not just for product and not just for
UX, but from people across the business to understand customer’s point of
view’ (Karen, LN).

‘What we are most proud of is the design work that just quietly heavy lifts
the comprehension of quite complicated materials. It’s not about putting a
picture of a stock photo with somebody pointing at the moon at the top of a
practice note to do with conveyancing. That’s not useful. But if you can make
it so that the type of that page is laid up in a way that allows people to read
and comprehend it twice as quick as they would previously, that’s the kind of
design that we really celebrate here’ (Matt, LN).

‘We'’re never going to win a design award’ for this kind of work; ‘we’re
never going to get on the cover of Wired’ (Matt, LN). But it can be extremely
satisfying to produce. For example, when you know, as in the case of Hals-
bury’s Statutes, that the user is likely to be a student: “You just go, well, yeah,
this is actually quite neat because this is all about helping this person under-
stand something that wasn’t necessarily written for them, but they’re going to
need [and we are] providing those little learning loops through it ... I get
quite excited’ (Karen, LN). Similarly, when the team at LexisNexis found
that their users were experiencing problems ‘around understanding the
effects of change of Brexit’, they resolved to develop the Brexit Toolkit. It
functions as an aggregator of content, which is displayed ‘using mixed
modality, which means that we change the way that things are displayed so
that things have their own identity and plot’. From the users’ side it is
experienced via a familiar folder structure, which makes it seem simple. That
makes it possible to ‘display quite a lot of complex aggregated material next
to each other’ and have it ‘make sense’ (Matt, LN). Such ‘marginal
improvements’ to the communication of information sets that are ‘complex’,
and that also ‘need to be read in context with other things’, is more
impactful ‘than having a particular tool or widget with a flashy thing that
does a certain thing for a small percentage of our users.” Conscious of the
remarkably high level of uncertainty that users were experiencing around the
legal implications of Brexit, the team wanted to ensure that users felt
‘guided’ and comforted, that ‘it’s not scary ... not overwhelming’ (Karen,
LN) ‘[H]Jundreds and hundreds of hours of contact time’ were spent with
users to test whether the product was capable of ‘support[ing] them through’
Brexit —‘something the likes of which hopefully we don’t have to design
around again’ (Matt, LN).

‘Isn’t it amazing what happens when you get design working with product?
You can genuinely be transformative’ (Matt, LN).
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19 Lawyers are still lawyers. Except when
they’re not.

Rae Morgan’

The demands on, and expectations of, the next generation of lawyers will be
very different to those faced by lawyers who entered the profession even in
recent years. Yes, some things are the same: the traditional ‘practice of law’
skills are as essential as ever, while building and maintaining relationships
with clients is perhaps recognised as an even greater part of a lawyer’s job
than it has always been. Lawyers are still lawyers.

Except when they’re not. There’s an interesting shift going on that echoes
changes seen in other professional service sectors. The need to consider the
holistic needs of the client—something both organisations and individuals
now expect—has triggered a change in the role of lawyers that is taking them
farther and farther beyond the traditional practice of law. Broader problems
need to be solved using more diverse techniques, and, more often than not,
demand methods that push lawyers into more creative domains. And this is
not just from the more ‘progressive’ law firms. Today’s law students will sense
this shift at almost any future employer. Logical, rigorous lawyers will
increasingly be expected to be lateral thinking creatives too; and, more spe-
cifically, they will increasingly be expected to develop and implement those
skills using mindsets, processes and strategies from design.

Many law firms have become comfortable with ‘design thinking’—essentially
a way for non-designers to think more like designers do—and in those firms, the
ability to solve bigger problems more creatively presents a powerful opportunity
for potential trainees to differentiate against their more traditionally-skilled
peers in the competitive jobs market. Equally, the opportunities for those trained
in law to follow a different path to a successful career—even in a traditional law
firm—is broader than ever. Whether you follow a traditional path or something
different, actively engaging with design has become a basic expectation of the
next generation of lawyers and so, arguably, a critical component of a modern
legal education. So those receiving a legal education and those providing it are
presented with a real opportunity to enhance their arsenal of skills by becoming
comfortable with design-centric approaches. How?

To engage with design successfully, neceds a different mindset; one that
temporarily sets aside the newly acquired legal brain and, in some cases,
switches it off altogether. Design is of course a discipline in its own right, and
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good design is the product of years of training and experience. Law firms
increasingly recognise the importance of employing design professionals to
lead these initiatives, but by gaining a good grasp of some basic thinking
techniques a student can increase the value they put in (and get out) of rele-
vant projects in practice.

Let’s look at six techniques that, when mastered, can unlock even the most
complex problems and lead to breakthrough solutions.

First up is one of the core techniques of innovation: deconstructing truths.

The aim here is to suspend what is ‘known’ to be true. Many truths are
simply assumptions or long-embedded behaviours: almost anything can be
challenged. This can be a difficult position for a lawyer, whose traditional role
is usually to be the person in the room most armed with facts. It requires you
to deliberately turn your back on your experience for a minute and look at a
situation with completely fresh eyes. Simply ask yourself ‘why does it need to
work like that?” or ‘what if that wasn’t true?’

Essentially, you need to re-state ‘truths’ as assumptions and unpick them.
It’s challenging to identify them (as often they’re things that you’ve been
taught to be true), but great leaps forward can come from the removal of a
single embedded constraint, so it’s worth the effort.

Think broadly about where truths lie—it could be a foundational concept
of a service, an organisation-wide behaviour, a key strength, an ‘industry
standard’—if it isn’t directly regulated then it should be on the table for
deconstruction.

Next, we’ll go wide. The ability to recognise and capitalise on behaviours
and models from unrelated sectors, to apply parallel experiences, is where
you’ll find some of the biggest historic leaps in innovation.

There’s definitely a blind spot in the legal sector here, which often only
looks at that which it views as ‘relevant’ to legal practice and the narrow
relationship with clients that that has led to. As a student, learning how to
truly partner with a client, means you need to understand their business in a
much wider context, to get under the skin of what impacts them and where
the behaviours exhibited in an unrelated sector could be applied in their
business. The same applies within a law firm: many, many methods and pro-
cesses involved in the practice of law are not unique. Most have been done
elsewhere in a different context, and by drawing on those influences you can
almost see into the future. Teaching (or being taught) to look for inspiration
more widely before launching a legal carcer, will add considerable potential
value to that candidate.

The influences on a business have never been more diverse, so think about
their ecosystem, the competitive landscape they operate in, how they hire,
how they make decisions, where their pressures come from and the culture of
the organisation itself. All have a tremendous impact on how they function as
a business and what their eventual needs will be.

Think about how evolving customer behaviours outside of their sector will
affect them—whether that’s an increase in remote working or a new app that



240 Morgan

will set the benchmark for B2C interaction going forward. Uber didn’t just
reset expectations of how easy it should be to get a cab, it sparked a global
shift in the whole value of ownership. That shift in customer behaviour is
something that another company can exploit for an entirely different purpose.

This translates equally to the experience of an individual accessing the law.
More often than not, they will have little knowledge of the law or legal
system. Framing their experience in something recognisable, using language
and design devices to convey information to someone with no legal education
should be a fundamental tenet of real access to justice. Your world in their
terms.

Better outcomes and true innovation will come more from influences out-
side your own sector than from within it. As a student you would be well
served to learn how to identify, develop and apply different business models,
and customer behaviours from unrelated sectors. And if you don’t look,
you’re thinking with mental blinkers on. And if you’re peers have embraced
this, you’ll be on the back foot in the race to your first legal position.

Tackling a problem successfully from a design perspective demands that
you diversify your team. This is equally true in terms of different life experi-
ences as it is from a cross-disciplinary perspective. To arrive at the best solu-
tion rather than just a solution you always need a breadth of skill sets and
viewpoints. If you run a ‘design thinking’ or ‘service design’ session that is
populated entirely by lawyers then your outcomes will inevitably be con-
strained. The kicker here is that it will not even be evident to the participants
of that session that this has happened. It’s a concept to get to grips with in
law school, and then effect the change more widely throughout the legal
sector with the projects you collaborate on.

To put the problem in context, think of it as an intellectual echo chamber.
People with similar life experiences will too frequently agree with each other;
a concept called homogeneity. Whilst that session can feel very positive,
without challenging viewpoints and different perspectives you’ll simply think
in a very narrow way.

Let’s consider it in terms of differentiation. Imagine that three groups of
people with similar backgrounds, education and experience are presented with
the same body of insight—the evidence if you will—from a range of clients
with largely similar needs. Given the same data points and same context,
almost all of the time, they will naturally come up with the same solutions.
It’'s why you see law firms frequently launching very similar initiatives.
Separating yourself from the pack both from a personal and business per-
spective requires a broader view, recognising the skill and experience of other
roles to bring a different way of thinking to those problem spaces.

There is opportunity within legal education to learn more about specialist
resource that is often key to the success of projects. Strategists, product man-
agers, service designers, user experience (UX), visual designers and many
more will add cognitive diversity to a team. The experience of these roles is
important. You can learn to do some of the things a service designer does, for



Lawyers are still lawyers ... 241

example, but to be expert at it demands those 10,000 hours at the coal face.
The more you can bring in people from outside the legal sector, you’ll get
better, first-hand experience of new concepts and models, often unlocking the
breakthrough you need.

Ultimately, breakthroughs are what it’s all about. To reiterate an ecarlier
point, given the same data, applying the same logic will lead to the same
conclusions. It’s one of the reasons that an over-reliance on data spawns the
same rational, logical types of initiatives again and again. People follow the
same data to the same crowded destinations.

There is, however, a beautiful illogic to human behaviour that is not only
fascinating, but presents perhaps our greatest opportunity to think differently.
It’s simple: just try adopting a contrarian position: do the opposite of the
accepted norm. It’s a different mindset than you’d use in the practice of law,
what you’ve learned at law school up to now, and encourages you to think
laterally. The illogical and less obvious avenues are often those that lead to
world-changing ideas. Fifteen years ago no-one ever said ‘I want to stay in a
stranger’s bedroom’ until AirBnB did the illogical thing and made that easy.
Now millions of people every day actively prefer to stay in someone else’s
bedroom over a room in a hotel.

It’s actually very simple: the easiest way to be illogical is to be contrary.

The fifth technique is all about insight. Researching your potential ‘users’
and understanding the context of what they are trying to do is a widely
accepted technique these days, although many will still ignore it and jump
straight into solutioning. But even when research is conducted, it often focu-
ses on the wrong things: the things that came up most often.

Now I'm sure that makes no sense. Surely the point of doing research is to
get closer to the customer and if everyone is doing something or saying
something you should run with that, right?

Wrong. Well in this context at least. Always focusing on the most prevalent
or most common factors can result in missing critical sparks of insight, those
golden nuggets, often peripheral to the points of discussion—or simply one
aberrant comment from one person—that can unlock big new ideas. Skilled
insight specialists will tease out these nuggets and ensure they don’t get sub-
sumed by all the common (read ‘average’) learnings.

The more lively and broad a conversation you have with your potential
customer, the less likely it is they’ll neglect to tell you that one thing that
could prove to be important. A lawyer conducting research on other lawyers
is rarely going to lead to a genuine spark of insight. As a student, the trick is
to learn how to suspend your own opinion or experience, and conceal your
own background, to keep the conversation open. Take that into practice and
your research will be infinitely better. And for the record, don’t be afraid to
go down a few random rabbit holes: you never know what you might find
down there.

Even firmly within the legal domain, remember the outputs of a task will
often be consumed by someone who is not a lawyer—think about a contract
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of employment for example. Its most important user is the employee—and
probably an HR advisor—lawyers are the beginning of the chain. Researching
directly with those users is crucial to understand what the artefact actually needs
to do. To truly meet the need and fulfil the purpose. In the design context, how
you experience your own environment is largely irrelevant—you need to be able
to suspend your own outlook and focus on the needs of that user.

Finally, you need to be loud and lively. Insular working leads to insular
thinking. Get ideas up on the wall and talk about them. Debate, explore and
argue about them. Get a version done—just start with something—and iterate
from there. It won’t be right, and that’s great, because the lively debate you have
with your peers about how wrong it is will help you rethink it for version two. An
idea that isn’t right yet is not the same as a failure. And in the context of design,
everything we try that doesn’t work teaches us something. Learning this as part
of your legal education will pay you back in spades—it takes some confidence
and bravery to get going, but unlearning these constraining behaviours later in
your career is much harder.

You need to put stuff out there that you are not sure is going to fly so that
you can talk about it. Draw it, or write it big, and get it on a wall. Then stand
people in front of it and explain the thinking to them. A couple of hours of
lively discussion with a bunch of other people is worth a week of insular
working every time, because in saying it out loud, often under pressure, your
brain engages differently and brilliant new ideas emerge, or you realise that
current ideas are terrible. In law school, you aren’t trained to present things
you're not confident in whereas designers know it’s an essential part of getting
things right eventually.

Whether you intend to follow a traditional career path, one of the emerging
new legal roles or just trying to get your foot in the door, the legal sector has
never been more exciting. Getting comfortable with adopting different mind-
sets to free your creative brain is the key to leveraging these opportunities,
and complementing the critical legal skills you’ve amassed through your legal
education. And to top it all off, it’s immensely good fun.

Note
1 Principal Consultant, Wilson Fletcher.



Index

access to justice 87, 98, 135, 180, 240;
campaigners 151, 152-153; improving/
better 11, 84; resources 110; and
technology 119; and use of HCD 137;
virtual 152, 153

access to law 176, 192-199

accessibility 11, 59, 193; of contracts 206;
designing for 63-64; enhancing 5, 39;
of information 4, 98, 143(2), 186, 187,
229; of the law 192-199, 218, 222, 225;
of legal communications 3, 9-10, 55;
of materials 37, 148-149; of physical
space 3; of publications 229, 234; of
socio-legal studies 18; testing 226

accountability 104

activism 55, 56, 98, 101

actor-network theory 30

actors 34; in peacebuilding 46-47, 48, 49,
50, 51, 55, 56

advice, procedural 135

advice guides 178-179

advocacy 97, 155; graphic 4, 166;
tenant 170

advocates 160, 162, 163; customer 231, 235

aesthetics 34, 36, 220; emotional 35; legal
29, 39

affective context 59-60, 64

Affective Context Model of Learning 60

alienation 69, 72

Altera case 127

ambiguity 88, 92-93, 209

amicus curiae 163

anecdotes 34

anger 135, 156, 187

animation 4, 36

anonymity 162

Anti-Social Behaviour Order,
tailor-made 162

anti-subordination 167

anxiety 68, 113, 143, 159; methodological
18-19

argumentation 62, 104

Aristotle 194-195

art 35, 36, 37-38; smart 24; tools and
language of 44

artefacts 7, 55, 232, 242

artificial intelligence 98, 99, 100, 196, 211

artists 151-152, 158, 164 see also court
artists

artists’ materials 89, 151-152, 157,
158, 161

assessment 3, 43, 44, 64, 68, 76, 87, 91,
104-105, 111, 122, 124

assignments, written 104-105

attainment 69; gap 67-68, 71

attendance 68, 71

attitudes: changing 136, 137, 148; to
design process 144; towards LIPs 135,
136, 137, 142-147

augmented reality (AR) 36

Australia 8, 81-94, 121-129

autonomy 53

avatars 128

awareness 146, 148; raising 110-111

backgrounds 154, 156

bail bond project 168-169, 168,
175-176, 175

banana crops 48-50, 49, 52-53

Bar Council 9, 11

barriers to participation 135, 136;
breaking down 142-149

barristers 151, 154-155, 156

behaviour 239-240; controlling 178;
driving 121; ethical 198, 199; illogical
241; impact of design on 192; mapping
183; online 154-155; shifting 192;
unlearning 242



244 Index

Bentham, Jeremy 193

biases 171, 198, 205

biodiversity 48, 53

black letter approaches 89, 90

Black Lives Matter 37, 115, 116

blueprints 232

boundaries 90

boundary objects 73

brain writing 75, 102, 104

brainstorming 20, 102, 104, 181, 226

bridging tasks 76

Brodie, Howard 158

build phase 112, 137, 141, 167, 194

Bull v Hall 157

Business Law in Practice (BLIP) unit
121, 125, 127

business purposes 211

business strategies 69

buttons 231

campaigners 151, 152-153

capitalism 174

care ethics 195

careers 83-84, 105, 223, 238

carelessness 206

caricatures 159

case studies 44, 45-46, 89, 110-119, 126

categorical imperatives 194

causation 36

challenges 8, 102, 103, 179, 186, 234;
innovation 89, 91, 122; intra-university
223; normalising 88, 92-93; and
Socio-Legal Lab 18, 22-25; visual
representations of 46—54; weekly 225

checklists 221, 222

citizenship 98

civil liberties 8, 178, 180

class contact 68

clay models 7, 10 see also modelling

clients: and contracts 204; experience of
226; focussing on 84, 94; holistic view
of 238; internal 111, 119; journeys
224; needs/preferences of 82, 88, 205,
221; vulnerable 113

clipart 89

coca crops 48-50, 49, 52-53

co-creation 73-75

co-design 3, 167, 170, 175, 192;
concepts 171, 197; methods 169,
178, 180; workshops/jams 8,
178-190, 198

co-designers 169, 170, 171, 172

cognitive load 59, 60-63, 64

Cole, Richard 158

collaboration 8, 9, 17, 62, 73, 75,
136-137, 224; with clients 211; and
co-design 180, 181-182; with
experts/developers 90, 117, 223;
interdisciplinary 97; online 185;
student 123 see also working,
collaborative

collectivity 224

Colombia 43-56

colour blindness 222

colour-coding 207, 219, 221

colours 36, 50, 52-53, 174, 222, 231

Coltsfoot Vale 5, 6, 60

comic book contracts 121-131, 125, 127,
207, 221

Comic Contracting Project 121, 122, 123

comics /73, 174

commitment 227

communication 18, 221, 225, 236; accessible
55, 63-64; clarity/effectiveness of 90, 122,
227; with clients/customers 64, 219,

220; combining forms of 123; and
contracts 204; as core function 36; of
ideas/messages 45, 56, 113; lack of 58; by
lawyers 192, 211; means/methods of 35,
61; non-textual 37; of relationships
30-31; of results 34; shared 73; visual 1,
3,5-7, 29, 36, 166, 173-176 see also
information

communication skills 62, 97, 105

communication strategies 3-9, 20

communicators 60, 211

communities 192; business 203-204;
contracting 206; legal design 225; local
46, 48, 49, 50, 51, 53, 54, 55

community, sense of 9

community building 19, 20, 25, 26

community groups 8, 188, 189, 190

community organisers 172

competency, cultural 222

complaints see police complaints

comprehension 59, 62, 121, 122, 123,
124, 126, 222, 224, 226, 227 see also
understanding

computer modelling 36

confidentiality 25

conflict: armed 43, 48, 49, 50, 51, 52,
53, 54; in contract terms 127; potential
22, 144

conflict resolution 90

connectivity 186, 195

conscience 43

consequence scanning 196

consequentialism 193, 195, 196, 197



consistency 231

consultation 118, 123, 197, 198

consumer credit rules 220

contextualisation 32, 34, 35, 37, 39

contract design 203-211

Contract Pattern Design Library 86

contracting: conscious 125; functional
206; proactive 205-206

contracts 126-127, 241-242; audio 123;
camouflaged 206; invisible terms 206;
next generation 209, 210-211, 210;
relational 125-126; text-only 122;
video 128; visualisation of 121-129,
203-211 see also comic book contracts

contrariness 241

co-operatives 173

counternarratives 166, 173-176 see also
narratives

courses/modules 8, 68; BLIP unit 121, 125,
127; comic book contracting 121,
123-128, 125; interdisciplinary 43; IT
law 98-104; law and technology 110;
legal design 81; on legal design thinking
81, 86-94; project management 110; on
technologies 83

court artists 155-164

Court of Appeal 157

courtrooms 22, 151-160, 162-164

courts 151, 151, 152, 153-154

Covid-19-pandemic 25, 171, 178; and the
courts 151; lessons from 148-149; and
online formats/platforms 25, 123;
postponements/restrictions 137, 139,
142 see also lockdowns

creativity 70, 77, 104, 119, 128, 224, 238,
242

criminal justice system 175

criminalisation 187

criticality 2, 45, 55, 105, 172

critiques 105

crops 48-50, 54

cross-disciplinarity 240

culture creation 221, 224, 225

curiosity 224

customer journeys 211

customer service 220

customers: behaviour of 239-240; needs of
231-232, 233-234; point of view of 236

cyber-attacks 113

cynicism 92

danger 113, 115
data 72; anonymised 235; on comic
contracting 126; Comic Contracting

Index 245

Project 123, 126; interpretation of
185; messy 92; personal 198; same
240, 241

data analysis 113

data collection 71, 91

data handling 232, 233

data management 229

data protection 99-100, 102, 103, 224

Data Protection Canvas 99-100, 99

data providers 233

data science 84, 222

data sets 32

data subjects 102

data synthesis 73

databases 117, 230, 234

decolonisation 72, 76, 77

DecoloniseUKC 7

defendants 153, 156

defensiveness 189

define phase 102, 104, 179, 179, 180

deliver phase 102, 179, 179

democratisation 169-170

demographics 72, 73, 117, 190

deontology 194, 195, 197

de-personalisation 144

design: community-centred 166; core
characteristics of 1, 2; elimination
165-166; ethical 192-199; graphic 1,
36, 90, 223; influence of 4, 77, 193,
196; objectives of 8, 9, 10, 46, 49,
50-51, 55, 136, 146; participatory 166,
167, 169-173; radical 1, 5, 35, 69, 166,
176; universal 3, 63; user-centred 70,
178, 179-180, 181; visual 165, 166,
167 see also co-design; human-centred
design (HCD); legal design; mindsets;
processes; service design; visual, the;
visualisations/visuals

design briefs 9, 112, 113

Design Council 70, 102, 233

design jams 68, 198, 207

design labs 1, 101, 103, 198 see also
learning labs; Socio-Legal Lab;
Stanford Legal Design Lab

design principles 24, 112, 187, 197, 198

design processes 2, 11, 102, 179,
218, 225-227, 238; ethical 196;
experimental 3-7; five-stage 112;
focussing on 87, 89-90; iterative 75,
85, 87, 91, 92, 105, 136, 137, 179, 223,
226; in legal publishing 232-234; and
the legal system 98, 165

design reports 115, 116

design sprints 1, 8, 11, 112, 118



246 Index

design strategies 1, 2, 3-9, 11, 25, 98,
104, 166, 170-171, 175, 186, 196, 238

design structures, global 231-232

design systems 231-232

Design the Law Nepal project 181

design thinking 24, 71, 97, 101, 224, 240;
devices 235, 240; experimental 23;
human-centred 89, 92, 93-94; and
legal problems 68; models 70; for
non-designers 238; processes 226, 232;
for students 223 see also Legal Design
Thinking course

design turn, the 18

designerly ways 1-2, 3, 5, 18, 19, 35, 88,
203, 205, 207, 211, 229

designers 69, 91, 102; conscious/uncon-
scious 210; curriculum 84; experience
232; importance of 239; information
207, 210; interaction 233; interface
232; legal 223-224, 226, 227; service
240 see also co-designers

desk research 71

develop phase 102, 179, 179, 180

development 53-54, 188, 189, 190; cycles
of 136; economic 53; highway project
46-48, 53; models 51

devices 4, 34, 240; electronic 59, 116,
155, 187; learning 23; mnemonic 59;
visual 7, 43, 44, 45, 46, 52, 55 see also
personas

diagrams 29, 30, 31, 39, 122, 185, 192,
207, 210, 219, 226, 229

dialogue 45, 47, 77

dichotomies 20

digital formats/products 229, 232

digital platforms 37

digital simulations 21

digitalisation 25

Dilemma Game 22

dilemmas: ethical 192, 195, 197, 199;
teaching 30-31

disabilities 61, 63-64

disability 24

disability studies 3

discover phase 102, 103, 104, 112, 119,
137, 138, 179, 179

discrimination 157, 189

dismantling: designing by 165-166, 167,
174; oppressive systems 167-168, 172,
173-174, 176

disputes: elimination of 126; prevention
of 207

dissemination 45

dissertations 102

diversification 240-241

diversity 43, 64, 68, 71, 73, 121

dock, the 152, 161, 162-163, 163

documents/documentation:
client/customer-facing 88, 223;
complex 219; courts/hearings 22,
151, 153; designing 220, 221-222;
incomprehensible 204; readability
230; reading strategies 61-62

double diamond matrix 70, 102, 179,
179, 233

drafting 203, 205, 207, 220

drawing 203; illegality of 151, 155, 157;
from memory 155, 156, 157, 161, 163;
‘quick and dirty’ 159; with software 158

drawing materials 158, 159

drawings: of bears 159, 161; of
courtrooms 151-160, 151, 161,
162-164

Economic Sociology of Law (ESL) 29,
30-35, 32, 33, 36, 39

ecosystems: balancing 48; business 239;
education 3; enabling 2, 7-9; inclusive
11; legal 87; for legal design 218; of
movements 168

education see courses/modules; legal
education

embroidery 48-50

emotions 91, 146, 186, 189, 226

empathy 44, 71-73, 136-137, 146, 180,
186, 189, 198; connecting with 88, 91;
developing 143, 144; skills 236; theme
of 148; training 105; via observation 23

empathy mapping 104, 181, 182-183,
183, 185

employability 83-84

empowerment 25, 98, 221, 227

engagement 122, 123, 124, 193, 196,
197-198; active 238; building 226;
creative 224; ethical 199; kinaesthetic
37; process 180; statistics 126; student
68, 69, 71; subjective 129; tools for
181; visual 37

environmental issues 4648, 52

equality 145, 147

ethical lenses 192, 193-195, 199

ethics 180, 192-199

ethnography 22

European IT Law by Design (EITLab)
98-104

evaluation 23; course/module 71, 76, 93,
104-105; of insights 179, 185-187;
product/service 105



eviction resource project 170-171

evictions 170, 171, 172, 172

evidence-based approach 124, 126, 128

evolution 87, 103, 112, 137, 148, 149

exams 59

exclusion 3, 8, 165; digital 188; of
stakeholders 170, 172

exclusivity 11, 83

exemplars 86

expectations 3, 8, 22, 142, 145, 188, 234;
shared 29, 32, 35

experimentation 2, 3-7, 18, 19, 20, 23,
35, 55, 87, 112, 136137, 226; and
contracts 205-209, 211; physical 89

expertise, levels of 231, 234

experts 87, 89, 90, 97, 100, 105, 175, 197,
235, 241

explainers 4, 187, 188, 189, 190

exploration 5-7

expressions, facial 155, 156

eyes, believing 152, 164

failure 19, 23, 87, 88, 92-93, 136, 226,
227, 242

fairness 135, 152, 189, 219-220

family courts/proceedings 138, 142,
147, 148

Family Justice Innovation Lab 137

fatigue: digital 25; text 36, 39

fear 135, 146, 148, 160, 186, 189

feasibility 126, 128-129

feedback 115, 169, 170, 175, 206, 227;
client 88, 112; collaborative 25;
community 168; group 104, 141;
neutrality of 174; participant 19, 22,
171; protestor 116; on prototypes 91,
92; stakeholder 167; student 76; team
member 77; TMG 118, 119; user 233;
from workshops 198

feelings 5, 60, 71-72, 186, 187, 189

felicific calculus 193, 197

fictitious entities 123-124, 128

fidelity 232

Financial Conduct Authority 220

fintech firms 220

flexibility 3, 111, 118, 185, 205, 234

flipcharts 206, 209

flow charts 190, 207, 226

focus groups 72

food deserts 174

formality 155

Forum for Women, Law and
Development (FWLD) 181

foundation subjects 67, 68

Index 247

friendly classrooms 72

frustration 135, 146

Fuerzas Armadas Revolucionarias de
Colombia (FARC) 43, 48

functionality 182, 185, 210

games 21-22, 25

gamification 22

Gantt charts 73

goal setting 226

goals 23, 69, 72, 73, 142, 170; learning
25, 98; political 166, 170

good practice 104

Gough, Stephen 161-164

graffiti 36

grammars 30, 35-36

Graphic Advocacy Project 86, 168, 172,
173,175

graphs 101

group work 76, 93, 100, 101, 110,
123, 128

guidelines, ethical 197

habituation 194

happiness 193-194, 195

HCD Design Group 138, 139, 139, 141,
143-144, 145, 148, 149

hearings 153-154, 156

‘Herod clauses’ 124

hierarchies 8, 9, 22; of arguments 101; of
ideas 145; page 36

highlighting 207

highway development project 4648

homogeneity 8, 240

honesty 144

hope 92

housing 170, 171

human flourishing 195

human-centred design (HCD) 1, 98, 101,
136-137, 138, 147-149, 169, 198, 219,
232; five design principles 137-142;
project findings 137-147; stages 140

humanity 148, 186

humility 226

hydrocarbon extraction 51, 53

hypothetical imperatives 194

hypotheticals 206

icon sets 75, 89

idea clustering 75

ideation 73, 87, 141, 145, 147, 220
ideology 174

IEL Collective 44-45

illiteracy 58, 219



248  Index

illustrations 36, 122, 186, 189

images 34, 36, 37, 121, 155, 186, 230;
banned 157; modification of 157158
see also visualisations/visuals

imagination 2-3, 5, 34, 36, 45, 55

immigration 180, 183, 184, 185, 190

impatience 146, 148

imperfection 23

incarceration 169

inclusion 5, 67-68, 72

inclusivity 3, 11, 71, 175, 222

incomprehensibility 204

inequality 56, 171

influences 23, 59, 197, 199, 239, 240

infographics 88

information: clarity of 169; empowered
221-222; gaps/lack of 135, 152; legal
178-179, 196, 233; receiving 61;
retention of 59, 60; retrieval of 104;
sticky 62; urgent 187 see also
accessibility; communication

information asymmetries 88

information design 4, 178

information duty 102

information materials 178-190

information technology (IT) law 97-105

information-gathering 21

infrastructure construction 48, 53

innovation 81, 84, 85, 87, 88, 92;
challenges 89, 91, 122; contract 121,
122, 125; core techniques 239-241;
embedded 224; legal 82-83; messy 89

insights 8, 148, 169, 170, 240, 241;
combining 38; into communities 86;
ethical 198; evaluation of 179; from
113; interdisciplinary 4; for lawyers
231; legal 60; from literature 100;
psychological 59, 60, 62; from research
72, 88; from stakeholders 89, 179; into
students 71, 76, 122; into teaching/
learning 88, 93, 98; into users 71,
77; from workshops 178, 180, 181,
185-187, 189

inspiration 103, 137, 206, 239

insufficiency 167

insularity 242

intangibles 1, 221

integration 77, 83, 85

integrative law movement 125

intelligence 220

intention 112, 118, 171, 174, 176

interactionism, symbolic 32

interactions 18, 30, 35, 37, 55, 76, 99, 206

interactivity 181

interdisciplinarity 17-18, 20, 26, 30, 56,
97, 98, 103, 126

interfaces 38, 102

International Economic Law 44-45

internet access 154

interpretation 24, 32, 34, 37, 38, 55, 126,
152, 174, 209

interviews 71, 75, 82, 87, 104, 170, 172

intimacy 155

intuition 5

InVision 185

irritation 22-23

isolation 68, 73, 189

iteration 8, 23, 224, 226-227, 242; of
courses/modules 76-77, 87, 90, 92, 93;
of racism reporting tool 112, 114, 115,
116; steps/phases of 102, 179 see also
design processes, iterative

Jigsaw Seminars 99-101, 101

Jobs-to-be-done (JTBD) framework
234-235

journey mapping 75-76, 102, 104, 141,
141, 146, 181, 182, 184185, 185,
186, 225

judges 151, 153-154, 155, 162, 163

judgment, ethical 192

Judicial Committee of the Privy
Council 161

juries 157

jurisdictions 231

Justice 151

Kant, Immanuel 194

Kantian ethics 194, 195

Keating, Tom 157

kindness 72

Knight, Laura 157

knowledge 71; co-production 29, 37, 38,
39; sharing 166-167, 169, 172

knowledge construction 17, 20

laboratory turn, the 18

Lancashire Law School 67-80, 197

land law 5, 60

landlords 170, 171, 172

landscapes 62

language 223, 240; barriers 113; common
69; contract 203; creative 44; of
instruction 63; legalese 88, 124, 146,
204, 221; mindful 186; negative 189;
plain 187, 204, 219, 223; simplification
of 226; tested 204; universal 203;
visual 231



law: broken 124-125; as communal
resource 3, 35; creativity of 23;
different standpoints of 17; doctrinal
30; future of 81, 84, 218, 224;
humanising 125; mainstream
approaches to 30, 31, 31, 39;
neoclassical 30; social context of
32, 35; and social science 52-54;
text-centricity of 197; well-being of 3

law curricula 3, 197, 223; core law 105;
decolonising 72, 77; redesigning
67-80; traditional law 97, 105;
T-shaped 97 see also courses/modules

law degrees: human-centred 86;
Lancashire Law School 67-80, 197;
qualifying 83; redesigning 67-80;
vocational emphasis of 83

law in action 18, 19, 211

law in books 211

Law Societies (Australian) 82-83

Law Society 9

Lawbore 4

lawyering 2, 84, 93, 121; collaborative 92;
community 166, 170

lawyers 238-242; behaviour of 73, 193;
characteristics of 8, 18, 19, 55, 75;
community 172; contract 204, 205,
207, 210, 211; designerly 206, 210,
211, 223-224; educating/teaching 61,
81-94, 204, 205; ethical 194, 195, 196;
as experts 58; as gatekeepers 166;
in-house 205, 236; innovative 94;
personality of 92; perspectives of 22;
researching 231; thinking like 58-59,
97, 192; training of 23, 89, 223, 225,
226; T-shaped 97, 105

layout 230, 231

learners, visual 219

learning: communities of 26; by doing
18, 98, 148; effects of stress on 63-64;
evolutionary 59; experiential 19-20,
81; human-focussed/centred
approaches 81; interactive 17,
kinaesthetic 36, 88; legal 63;
object-based 7(2); psychology of 25,
58; student-centred approach 64, 100;
styles 88, 219; textual 22; visual 22,
36, 123, 128 see also courses/modules;
law curricula

learning environments 37, 69, 71

learning goals 25, 98

learning labs 17-26

learning loops 235, 236

learning materials 24, 75

Index 249

learning outcomes 23, 68, 73, 75, 76, 98-104

lectures 123-124, 127

legal design 1, 18, 82, 85, 105, 112, 118,
198, 206, 218, 224, 225; in action
101-104, 220; defining 220-223;
importance of 218-228; and IT law
97-105; practice 102-103; purpose of
218-220; rationale for 69-71

legal design cycle 101-104, 703

legal design market 224

Legal Design Thinking course 81, 84-88

legal education 2-3, 22-23, 64, 97; in
Australia 8, 81-94, 121-129; courses
67-80; and ethics 195-198; reform of
82-83; traditional 58, 60; use of
psychology 58-66 see also courses/
modules

legal educators 59, 60, 62, 64

legal engineering 218

legal practice 59, 84, 97, 102, 128, 238;
changing 82-83, 87; commodification
of 84; future of 1-2; importance of
legal design in 218-228; innovative 83,
97; preparation for 21, 83 see also
legal design

legal principles 102

legal profession, future of 82-83, 227, 228

legal publishing 5, 229-236

legal realism 24

legal services 98, 110; access to 119;
humanising 121; innovative 101;
redesigning 10

Legal Services Board 9-11

legal system, the 18, 58, 86, 98, 135, 137,
148, 162, 172, 240

Legal Treasure Tours 7

legal work, traditional 225-226

legal writing 204, 219

LEGO® 7, 23, 37

lending, predatory 169

life-drawing/modelling 159, 162

life-learning 97

listening/hearing 91, 183, 224

literacy, visual 24-25, 38

Litigants in Person in Northern Ireland
(LIPNI) project 135

litigants in person (LIPs) 135, 136, 137,
138, 139, 142, 143-149

litigation 205

lived experiences 187

live-drawing 159

live-streaming 157

locations for drawing 159

lockdowns 151, 152-156



250 Index

logos 231
Lynn Shellfish Limited v Loosel62

MA in peacebuilding 43-56

magic points 184, 185

magistrates’ courts 152-153

‘magnifying glass’ method 31, 32

mapping 4, 60, 61, 62, 64, 172-173, 219,
229-230, 230see also empathy
mapping; journey mapping

marginalisation 72, 165, 197

markets, global 234-236

masks 52, 54

matrices 172

meaning 29, 35, 37, 39, 55, 204,
207, 222

media coverage 187-188

mediations 153-154

memes 128

memories 59

memory 50, 51, 53, 59, 60-61, 62-63,
155, 156, 157, 161, 163

mental health concerns 180

mentors 111, 119, 137, 148

metacognition 93, 104

metamorphosis 52, 54

metaphors 31, 58, 206, 230

microphones 162-163

milieu, cultural 197

mind maps 21, 21, 36, 99, 100, 101, 192

mindsets 224, 238; changing 129, 205,
233, 241, 242; core 198; creative 19,
91; designerly 2, 11, 77; dominant 166;
empathic 180; learning by doing 18,
148; new 205, 210; open 126; sending
147-148; shifting 226, 235

Minimum Viable Product (MVP) 111,
113, 114

misinformation 172

mistrust 50

mnemonics 59, 122

mock trials 21, 151

modality, mixed 236

modelling 23, 45

modernism 35

modular building 37

modules see courses/modules

mono-disciplinarity 17, 22

mood 156

morality 193, 194, 195, 197, 198

movements 54, 165, 166, 167, 169

multi-disciplinarity 90, 97, 205

Museum-House (Casa Museo) 50-52,
53, 54

Naked Rambler, the 152, 161-164, 163

nakedness/nudity 161-162, 163

narratives 34, 84, 174; visual 36, 173-176,
173see also counternarratives

National Student Survey 71

navigation aids 207, 210

need-finding 225, 226

negativity 205

negotiation 127, 171, 198

neoliberalism 30, 34

networking/networks 75, 105

neutrality 35, 43, 170, 171, 173, 174

non-designers 238

non-experts 235

non-lawyers 90, 241-242

non-linearity 89, 91

non-textual materials 38

notes 206, 207

notice 206, 207

NuLaw Lab 23

Nuremberg trials 157

objectivity 30, 35, 36, 170

objects 37, 44, 50-52, 53, 55

observations 104

obsolescence 85

online chats 60

online materials 148-149

Onwubiko, Judith 70

openness 171

oppression 174 see also power, oppressive

optimism 92, 148

Organizacion Femenina Popular (OFP)
50, 51, 53

outcomes 165, 179, 189, 226, 240

outrage 189

overload, cognitive 61, 62, 64

ownership 240

Padlet platform 182-185

page layouts 114, 714

pain points 71, 136, 141, 184, 186,
187, 224

paintings 36

paper deals 204, 211

participation 18, 22, 54, 55, 87, 166,
169-173, 180, 198

pathfinder tool 142, 146

pattern libraries 209

patterns 62, 86, 209, 231, 232

peace 54, 55

peace agreements 43, 48, 50, 55

peacebuilding 43-54

peacebuilding policies 45, 54, 55



pedagogy 1, 26, 58, 61, 63, 68, 69, 77,
‘banking’ model 58-59, 60, 64

perceptions 3, 8, 34, 35, 37, 43, 121, 122,
123, 124, 126, 135

perfectionism 92, 93

permission 152, 159

personas 4, 29, 30, 31-35, 33, 39, 74, 75,
103-104, 112, 119, 138, 138, 139, 141,
141, 144, 146, 147, 148, 149, 181, 182,
184, 184, 185, 186, 189, 197, 235;
characteristics of 72-73

pessimism 92

photography 36, 155, 157-158, 164

playfulness 5, 23

police 113, 115

police complaints 179, 183, 187, 189-190

policies, compliance and risk 221

pomp and paraphernalia, lack of 161

Pop-Up Museum of Legal Objects 44

portfolios 87, 91, 119, 121-122,
123-128, 129

portraits 157

power 148, 165, 167-168, 169, 171, 172,
174, 198; collective 167, 173, 176,
oppressive 166, 171; shifting 166-167,
169, 172, 176

power structures 170

practicality 2, 45, 55, 112

precedents 127, 157

predictability 226

presentations 62, 100, 104, 105, 121, 140

primal mark 75

print, small/fine 124, 127

problems 86, 89, 220, 233; defining
73-75, 166, 167-169; ideating 73-75;
root causes of 167-168; understanding
172, 233; wicked 69-70, 90, 92,
136, 167

problem-solving 23, 85, 90, 91, 97,
98, 101, 102, 119, 148, 165, 170, 220,
225, 238

processes see design processes

professionalism 22, 91, 195

project management 110, 111-112, 115,
117, 118

project work 111

props 89

protocols 198

prototypes 2, 23, 90, 92, 110, 111, 141,
142, 147, 148, 190, 209, 232

prototyping 7, 8, 73, 75-76, 86, 87, 91,
102, 104, 137, 144

psychology 58-66

public gallery, the 152, 161

Index 251

public speaking 104
publishers 229-236

quality 9, 70, 129, 209, 234

queries 178-179, 180

questions 142, 161, 210; ethical 192, 197;
foundational/key 113, 231; ‘How
might/can we ...7 75, 141; prompt
183; research 104, 143

race-blindness 174

racism 72, 174, 175, 187

racism reporting tool 110-119, 774,
115,117

rationality 23, 35, 36

readers 61-62

reading 58, 61, 197, 224; contracts 124,
125; faces 155; levels 219, 222

reading ages 219

real deals 204, 211

real estate developers 172

reasoning 90, 100, 196

refine phase 104

reflection 9, 76, 77, 81, 87, 122, 129, 136,
143, 146, 148, 193

reflective logs 124, 126, 128

reflexivity 32, 38

relationships 30-31, 61, 92, 167, 171,
180, 220; with clients/customers 92,
166, 221, 238, 239; contractual 125,
205; law—design 55; power 135, 174

rent cancellation 171

Research Impact Canvas 25

research methodologies 32, 101, 102,
103, 121; agile 119; design thinking
86-93, 167; ethical 193, 198; pop-up
collection 44-45; scientific 227; Scrum
111-112, 116, 118; Silicon Valley
Product Group (SVPG) 232; Stanford
model 70, 70, 71, 85; tripartite 198

research methods 17, 19, 87, 98, 137,
co-creation 73-75; co-designing 167,
169; core 34; focusing on 89-90; mixed
17-18; qualitative 20, 34, 71, 87, 91, 104,
147, 185; quantitative 20, 71, 104, 147;
service design 67, 68-69, 70, 76, 77, 240

research notebooks 104

resilience 92, 226

resistance 52, 53

reskilling 88-89

retrospectives 119

reviews 115, 116, 118

rights: advice guides on 178-179;
defendants’ 153; disability 24, 63; to



252  Index

fair trial 135; human 43, 180;
intellectual property 112; legal 197,
reproductive 181; of victims 52

risk 194, 226

role play 122

rules 22, 24, 153, 157, 159, 188, 194, 198,
206, 220

safeguarding 205

safety, personal 113, 186

saturation 91

saying and doing 183

scenarios 22, 53, 72, 73, 86, 87, 89, 100,
186, 189, 221

scepticism 144, 146, 148, 224

schemas 61

Scott, Matthew 162, 163, 163

scrapbooks 89

Scrum 111-112, 116, 118

search results 234

seeing 4, 126, 183 see also communication,
visual

self-awareness 93

self-discipline 105

self-interrogation 124

self-motivation 105

self-perception 8§, 32

self-reflection 104, 110

semantic codes 45, 55

sensitivity 43, 166, 198

separation 153

service design 67, 68-69, 70, 76, 77, 240

service safaris 77

shadowing 77

shapes 219

signposting 186, 187-188

silos 8, 9, 31, 31, 67

simplification 29, 39, 88, 89, 207, 221, 234

simulations 34

sketches 206, 232

sketchiness 232-233

skill sets 121, 224, 240

skills 87, 205, 238; core 110; development
of 68; future-oriented 84; innovation 84,
85; key 75; legal 101; methodological
17-18; multi-dimensional 105;
observational 227; practical 97; soft
84-85, 98; transferable 84 see also
communication skills

small talk 60

social change 69

social distancing 153

social institutions 35

social justice 76, 77

social science 52-54

social scientists/sociologists 19, 22

Socio-Legal Lab 9, 17-25, 21, 26

software 36, 62

solicitors 67

Solicitors’ Regulation Authority 67

solidarity 167-169, 171, 173

solitary confinement 162

solutions 87, 104, 105, 141, 144, 146, 186,
221, 234, 240 see also problem-solving

spaces: breakout 181, 182; collaborative
37; creation of 54-55; for design 5;
emancipatory 45; forms of 37;
identities of 51-52; learning 17, 23, 26;
negative 162; pedagogical 19, 20; of
resistance 52, 53

spectators 159-160

stability 226

stakeholders 70, 89, 91, 112, 136, 137,
139, 143, 146, 167, 170, 171, 173, 181,
223, 226 see also HCD Design Group

standing protocol 163

Stanford Legal Design Lab 103, 198, 209

Stanford model 70, 70, 71, 85

Starbev case 127

statues 37-38

stereotypes 24, 135, 174, 175

stick figure syndrome 221

sticky notes 75, 181, 182, 185

stop and search 179, 183, 187-188, 190

stories/storytelling 34, 60, 186, 187, 198

storyboarding 225

stress 6364, 135

students: backgrounds of 67-68, 72, 241;
from BAME backgrounds 67-68, 72;
characteristics of 68, 88; diversity of 43,
44; experience of 7677, 86, 93;
perspectives of 67, 73; political positions
of 43-44; and use of innovation 87

study groups 62

subjectivity 43, 124, 129

subordination 166

summaries, nutshell 60

support groups 187

surveys 60, 122, 172

sustainability 54, 222

symbols 52, 53

sympathy 146

synthesise phase 73, 104, 112, 137,
141, 170

systems, oppressive 167, 168

tableaux 36
Tame (Arauca) 49-50, 52



tangibility 2, 5, 7, 8, 19, 23, 29, 34, 45,
75, 211, 221

teaching see courses/modules; law
curricula

teams 112, 207, 210

teamwork 90, 105, 110, 118-119, 224,
226, 227, 231, 233

technologies 3, 29, 83, 87, 97, 116, 207,
assistive 219, 222; disruptive 82-83,
84, 85, 86-87; impact of 82, 110

teddy bears 161, 162

teleology 193

templates 86, 119, 138

tenants 170, 171, 172

tension 144, 156, 167

terms, invisible 206

territory 46, 48, 50, 52, 54

testing phase 111, 112, 118, 119, 137,
146, 198, 226, 227, 234, 236;
conclusions/solutions 21, 76, 104

text-based materials 29, 34

texts 21, 24, 29, 36, 61, 62-63, 174, 204;
alt 3, 36, 63; combining with pictures
122, 174; legal 59, 61-62, 98

The Monitoring Group (TMG) 110-119

themes 148, 185, 186187

theology of liberation 51

theories, ethical 192-193

thinking: analytical 227; critical 98, 105;
digital 222; graphical 38; iterative 2;
lateral 241; legal 23, 86; like a lawyer
58-59, 97; transformation of 146;
ways of 23-24

time management 105

timelines 207, 209, 209

Tinsley v Milligan230

TL;DR 4, 6, 181

toolboxes/kits: Brexit 236; for contracts
205; design 69, 71, 77, 97, 102,
103-104; ethical 196; methodological
17, 25; visual 99

tools: contracts as 205; creative 44;
ethical 198; navigation 210, 234;
online 64; project management 112;
visual 165; visualisation as 207

topics, sensitive 43

touchpoints 184185, 185

tourism 48

transcripts 63

Transform Justice 152

transformation 166

transparency 102, 751, 152, 157, 189,
190, 221

travel, essential 152

Index 253

trust 25, 69, 90, 113, 125, 146, 148, 225
truth 54, 157-158, 164, 171, 239
tutorials 123, 128

tutors, interdisciplinary 103

typography 230, 236

UK Supreme Court 152, 157,
159-160, 162

uncertainty 91, 93, 189, 236

understanding 32, 123, 143, 207 see also
comprehension

unfairness 189

unlearning 242

unpredictability 23

usability 207, 209, 210, 234

usefulness 207

user centricity 220

User Experience (UX) research 71-72,
75, 77

User Interface (UI) designs 114-115

user researchers 180

user stories 113, 114

user-friendliness 205, 220, 225

users 4, 11, 92, 119, 136(2), 170, 190,
205, 211, 223, 235, 241-242; centring
70, 236; characteristics of 32; diversity
of 234-236; experience of 112, 118,
136, 209, 210; holistic view of
234-235; journeys 104, 138; needs of
4,71, 85, 87,91, 111, 179, 198, 219,
224, 242; personas of 72-73, 74, 75;
perspectives of 18, 68-69, 76, 102, 136

utilitarianism 193

validation 189

value 88, 90

value levers 198

value sensitive design 198

values 125

victimisation 189

victims 51, 52, 54, 189

video screens 156

videos 221

viewers 152, 153

viewpoints 240

vignettes 29, 30, 31-35, 33, 39

violation 189

virtual reality (VR) 36

virtue ethics 194, 197

visibility 2, 5, 7, 8, 19, 45, 211

visual, the 35-38, 87; focussing on 88-89;
as illustration 37-38; in legal publishing
229-232; researching 231

visual aids 62-63



254  Index

visual contract services 121

Visual Law Library 86

visual representations 38, 44, 45, 50;
‘Embroidering a future of peace’ 48-50,
49, 52-53, 54; ‘Let’s make love to fear’
50-52, 51, 53, 54; ‘The marginal road in
the jungle’ 4648, 47, 52

visual strategies 3-9, 25

visualisers 206

visualisation exercises 101

visualisation techniques 196-197

visualisations/visuals 18, 23, 24-25, 29,
31, 61, 75, 98, 126, 192, 204, 207,
231; and contracts 1, 121, 122123,
127, 203-211, 208; use in teaching
122-123

vocabularies 30, 35-36

vocalisation 189

voices 49, 53, 54, 55

volunteers 111, 118, 119

voting 75

vulnerability 25, 113, 157, 198

walls 141, 182, 184, 204, 242

websites 142, 146, 178, 231

well-being 93, 195

wireframes 90, 232

witness preparation 64

women 50-52, 53, 58

women’s organisations 54

working, collaborative 90, 105, 112, 144,
220, 222, 225, 227

working groups 103

workshop resources 181-185

workshops 19-20, 123, 128, 223;
co-designing 178-190, 779; contract
training 204, 206, 207; HCD Design
Group 137, 139, 140, 142-147, 148;
kick-off 181, 183, 184; online 181-185

World Commerce & Contracting
(WorldCC) 209, 210

Young-jun, Oh 158

Zoom platform 22, 182



	Cover
	Half Title
	Series Page
	Title Page
	Copyright Page
	Dedication
	Table of Contents
	List of figures
	List of tables
	List of boxes
	Acknowledgements
	1. What can design do for legal education?

	PART I: Higher Education

	2. Socio-legal methods labs as pedagogical spaces: Experimentation, knowledge building, community development

	3. Using personas, vignettes and diagrams in legal education

	4. Objects and visual devices in teaching for peace in Colombia: Narrowing the gaps between social sciences and law

	5. Psychologically-Informed Design in Legal Education

	6. Service design comes to Blackstone’s tower: Applying design thinking to curriculum development in legal education

	7. Teaching innovation in the age of technology: Educating lawyers for digital disruption using visually-oriented legal design principles

	8. Teaching IT Law through the lens of legal design

	9. Making a racism reporting tool: A legal design case study

	10. Teaching comic book contracting


	PART II: Public Legal Education

	11. Using human-centred design to break down barriers to legal participation

	12. Judging by appearances

	13. Designing to dismantle

	14. Taking a co-design workshop online

	15. Designing access to the law: An ethical perspective


	PART III: Legal Practice

	16. Visualisation in contract education and practice: The first 25 year  

	17. How Legal Design is shaping satisfaction, standards and substance in legal practice

	18. Design in legal publishing

	19. Lawyers are still lawyers. Except when they’re not.


	Index



