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Preface

The idea for this book emerged in the wake of an academic conference on
EU external relations. We noted that contrary to the trade policy literature
with its penchant for scrutinizing trade negotiations or the design of a
trade agreement; foreign policy scholars interpreted decisions on trade in
a much larger context not eschewing from invoking bigger strategic ques-
tions. The idea of engaging with both perspectives that do not always talk
with one another formed the initial drive behind the book. And as the US
president Trump catapulted trade policy to the arena of high politics, we
felt we need to empirically assess the policy impact of the geo-economic
discourse.

We could not foresee at the time that the European Commission
would soon come to brand itself as “geo-political”. Beyond this boost
to the timeliness of the book, we are also extremely grateful for the
Commission’s support provided through the Erasmus+ programme. In
the context of the Jean Monnet Network “Europe-Asia Security and
Trade” (EAST) we were able to organize two conferences and a work-
shop. Special thanks goes out to the local organizing teams at Stiftung
Wissenschaft und Politik (SWP) in Berlin, S. Rajaratnam School of Inter-
national Studies at Nanyang Technological University in Singapore and
School of Social and Political Sciences at The University of Melbourne
for facilitating our fruitful discussions. We would also like to extend our
gratitude to Thomas Christiansen who coordinated the Jean Monnet
Network, offered useful advice and guidance, and supported our efforts.
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Administrative support by Lorenzo Mariani, Martijn Custers and Aslak
Busch has also made completing the project smoother.

An edited volume would not exist without its contributors. We owe
them our gratitude for confiding their work to this volume, their partic-
ipation and input at the network events, and their constructive engage-
ment with our feedback. Much like the turmoil in the trade regime we aim
to capture, the book itself was forged through a global pandemic, a cyber-
attack, a shift to online teaching, the expansion and untimely contraction
of our families. This has caused repeated delay to the project. We are
therefore also extremely grateful for the patience and understanding from
our contributors. We believe that the timeliness of the book will only
increase in the post-pandemic world as evidenced by some recent events.

Completing a book is always taxing on our immediate environment.
Johan would like to thank Eulalie, Rose, Josephine and Pippa for their
support and timely distractions.

Evgeny is extremely grateful to Lisa for her putting up with ups and
downs of academic work and providing constant re-assurance, emotional
support and useful advice.

Maastricht, The Netherlands
Melbourne, Australia

Johan Adriaensen
Evgeny Postnikov
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PART I

Introduction



CHAPTER 1

Geo-economic Motives and the Negotiation
of Free Trade Agreements: Introduction

Johan Adriaensen and Evgeny Postnikov

Introduction

Often seen as a technical, de-politicized area, the regulation of interna-
tional trade has re-entered the realm of high politics. Public mobilization
of contentious mega trade deals played no small part in this trend.
However, the increasing use of trade policy as a strategic instrument
reflects perhaps a more fundamental shift rather than a response to
increased contestation of trade. Initial fears of rising protectionism during
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the financial crisis pale in comparison with outright trade wars common
in recent years.

Whether shaking down long-trusted allies, or starving the Appellate
body of the World Trade Organization (WTO) dispute settlement mech-
anism off its judges, trade wars initiated under the Trump presidency
symbolize a return of the law of the jungle to global trade, making
power politics and competition trump cooperation and the multilateral
rules-based system sustaining it. Still, it would be too simple to view
this geo-economic turn in trade policy as an aberration and reduce it
to a by-product of US domestic politics. Indeed, trade conflicts, rivalry
among major powers, and realist concerns were already venting through
the cracks of the multilateral trading system for years. Discontent over
China’s market economy status masks the distinction between states and
firms fuelling further disputes in the WTO and creating concerns over
the nature of Chinese investments in strategic sectors. Likewise, the
EU’s active pursuit of preferential trade agreements has inspired polit-
ical discourse on ‘competitive liberalization’ and the view of trade policy
as regulatory competition between big powers aiming to set global stan-
dards. It underscores that trade remains a key tool of economic statecraft
(Bradford, 2020; Dür, 2010; Evenett & Meier, 2008; Garcia, 2013;
Sbragia, 2010). The abdication of the United States from its traditional
role of a global leader has brought these trends to the fore, leaving a
power vacuum in the trade system and creating profound uncertainty
for other actors including those whose economic security traditionally
depends on it.

These observations suggest that contemporary trade policy is increas-
ingly used to achieve greater geo-economic objectives. The gradual ascent
of geo-economic frames used to interpret trade policy is perhaps most
strongly reflected in public news reporting on trade across the world.
Figure 1.1 indicates the frequency in news articles that use such geo-
economic frames when reporting on the course of trade negotiations.
Importantly, beyond the steep increase, it also shows that the rhetoric
did not start and will not end with the US Presidency of Donald Trump.
The presence of a geo-strategic dimension in trade news reporting has
become a ubiquitous feature of this new landscape. But does this rhetoric
correspond to a more fundamental shift in trade policy dynamics and
outcomes?

The overt ambition of the Von der Leyen Commission to become a
‘geopolitical’ actor with a special role for a ‘trade enforcer’ (European
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Fig. 1.1 Number of newspaper articles covering trade negotiations using geo-
economic language (Source Database search in NexisUni [We used the following
search terms ‘geopolitic* OR geo-economic OR geostrategic’ which we narrowed
down to articles mentioning “trade negotiation”])

Commission, 2020), suggests this rhetoric has moved beyond political
spin and began guiding real policy choices of the European Union,
despite its traditional unease with high politics and great power rivalry. As
bilateral trade agreements constitute one of the central pillars of contem-
porary trade policy in an era of the WTO impasse (Baldwin, 2016), a key
question emerges: To what extent are bilateral trade negotiations moti-
vated and shaped by geo-economic motives? This question has both an
empirical and conceptual dimension.

Empirically, we need to cut through the rhetorical veneer to assess the
extent to which geo-strategic thinking affects trade policy decisions. But
doing so also requires us to conceptually investigate how trade agreements
can be designed to meet this objective.

With that in mind, this book’s main ambition is to provide a first
systematic study of the broader international context in which EU trade
agreements are conceived, negotiated, and designed. It aims to do so by
merging the rich literature on the international political economy (IPE)
of trade that has mapped the design and content of FTAs in ever greater
technical detail, with the foreign policy analysis tradition that excels at
placing trade negotiations in a broader strategic context of rivalry and
cooperation. Empirically, the analysis focuses on the relations between
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the EU and countries of the Asia-Pacific, an economically significant area
rife with competition among major trade powers.

The remainder of our chapter is structured as follows. In the first
section, we elaborate the broader contribution we hope to make to the
IPE of trade. The second section introduces the framework used in the
following chapters and the final section covers the methodology and
structure of the book.

Geo-economics and the IPE of Trade

A recent uptake in interest notwithstanding (Meunier & Nicolaides,
2019; Orbie, 2021), geo-strategic motives have been largely neglected in
the study of contemporary trade policy. Trade negotiations—particularly
at the multilateral level—are seemingly antithetical to the neo-realist logic
inherent to geo-economic thinking. They are, after all, an attempt at inter-
national cooperation, the creation (or harmonization) of international
rules, and the management of complex interdependence (but see Grieco
et al., 1993). Therefore, it is of limited surprise that the trade policy
scholarship has a rather strong domestic politics bias (Oatley, 2011).

But there is also another reason why the concept of geo-economics
has received limited traction in academic research (and perhaps much use
in public discourse) which is the lack of conceptual clarity. This concept
was coined at the end of the Cold War by Luttwak who observed that
conflicts were increasingly resolved through economic rather than military
means (Luttwak, 1990). Soon thereafter, debates emerged on the distinc-
tion between geo-economics and geo-politics but also from other—more
traditional—IR theories and concepts. If geo-economics is defined as
‘the application of economic means of power so as to realize strategic
objectives’, there is little that sets it apart from a more conventional
understanding of power as commonly studied in IPE. Indeed, Neo-
realists have long embraced the pursuit of relative gains through economic
coercion, prompting scholars to examine economic statecraft and condi-
tionality (e.g. Grieco, 1988). Scholarship on EU external relations has
also focused extensively on the use of economic conditionality for polit-
ical goals, as the absence of military competences largely defines the EU
as an international actor (e.g. Duchêne, 1973; Grabbe, 2006; Schim-
melfennig & Sedelmeier, 2004). Yet few would classify their analysis as
geo-economic. In their critique on the liberal use of the concept, Scholvin
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and Wigell (2018) therefore highlight the importance of specifying the
geographic dimension when defining geo-economics.

Thus for the purpose of studying international trade negotiations, we
need to define ‘the economic means of power’ more carefully. Power,
including its economic form, is always a relational concept. Therefore,
in addition to traditional notions of economic power like market size
or natural resource endowments, we contend that such power is also
derived from a country’s position within the spatial network of the global
economy. This position is determined by multiple factors. Some of these
have a distinctive geographic character, like the proximity to different
markets, each creating certain (strategic) interdependencies. Other factors
are more economic or political in nature and relate to a country’s role
in global value chains or its integration in transnational policy networks.
Free trade agreements (FTAs) play a central role here as they shape the
web of these interdependencies and can thus be used to improve one’s
own economic power (e.g. by securing access to vital resources, creating
strong dependencies) or to reduce the influence and power of global
rivals (e.g. by limiting a country’s sphere of influence). In summary,
geo-economics refers to the manipulation of one’s position within the
global networked economy in pursuit of strategic objectives. FTAs are key
elements of this economy, determining its networked structure and rela-
tionships among players. The book thus aims to study the extent to which
their initiation, negotiation and design is used to strategically shape these
interdependencies within the existing regime complex of trade relations.

Despite the aforementioned ‘liberal bias’ in the study of trade agree-
ments, there is, fortunately, significant scholarship seeking to explain trade
policy choices by focusing on the international context in which such
negotiations take place. In our overview, we try to situate the contribu-
tion of this volume at the nexus of two particularly relevant debates. The
first relates to analyses on the international trade regime and its evolving
structure. It offers a nuanced yet complex understanding of the context in
which contemporary negotiations take place. The second debate concerns
the use of trade negotiations as a means of economic statecraft wielding
the trade regime to achieve strategic goals. Our goal is to examine the
political economy of FTAs with a particular focus on the role of power
therein, trying to remedy the ‘liberal and domestic bias’ of previous IPE
scholarship on trade and bring the international dimension back in.
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Systemic Approaches

The most elaborate debate on power and the international trade regime
pertains to the creation and maintenance of the multilateral system.
Hegemonic stability theory highlighted the importance of a hegemon
to create a system providing global public goods (Gilpin, 1971; Kindle-
berger, 1981; Krasner, 1976). The hegemon was central to the creation
of international institutions as their expected gains would be sufficiently
high to offset the costs of their maintenance and ensuring compliance.
Apart from the hegemon’s power, another key element of the system was
the distinction between outsiders and insiders where the latter could set
high demands on the former if they sought to enter the GATT/WTO
(Zimmermann, 2004, 2007).

The lead-up to the new millennium saw the rise of bilateral trade
negotiations which triggered a heated debate on their causes and impact.
Growing membership of the GATT/WTO along with its rigid decision-
making procedures made negotiations more protracted, as evidenced by
the never-ending Doha round. Additionally, the rise of new economic
powers and their increased assertiveness reduced the effectiveness of the
WTO as a forum for trade negotiations (Hopewell, 2015; Narlikar, 2010).
The shifting distribution of power and resulting multipolarity compelled
members to leverage power differentials outside the multilateral trade
regime (Evenett, 2007). While the multilateral system proved to be
resilient up until now, the WTO ceased to be the main forum for trade
negotiations. As a consequence, much of the literature shifted its focus
to the emergence and design of bilateral trade agreements (Baccini et al.,
2015; Horn et al., 2010). Still, systemic approaches persist as the relation
between the newly created agreements and the existing trade regime high-
lighted their mutual influences and raised new questions (Mansfield &
Reinhardt, 2003). Central among those is whether bilateral negotiations
act as stepping stones or stumbling blocks to global free trade (Baghwati,
2008; Estevadeordal et al., 2008; Krueger, 2000). Many more agree-
ments have been concluded since the initial debate, and the question has
evolved to assess commensurability of various commitments under the
different regimes and how to design inclusive agreements (Hoekman &
Sabel, 2019).

Rather than treating different multilateral, bilateral and plurilateral
arrangements as independent policy choices, scholars turned their atten-
tion to the whole regime complex of overlapping rules (Alter & Meunier,
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2009; Meunier & Morin, 2015). Perhaps, the most striking acknowl-
edgment of the interconnected nature of the trade regime comes in the
observation that up to 80% of trade treaties are copy-pasted from earlier
agreements (Allee & Elsig, 2019) Approaching the trade regime as a
Complex Adaptive System, Morin et al. (2017) try to identify agreements
that were particularly innovative in pushing new norms onto the agenda.
Where do actors copy from? While a large part of the continuity in trade
agreement design can be due to efficiency and path-dependence argu-
ments (e.g. Milewicz et al., 2018), the tabling of ‘boilerplate’ texts can
also be used to pursue self-interest. As far as ‘non-trade objectives’ are
concerned, this could not be discerned from the data (Peacock et al.,
2019). Still, the idea that countries seek to expand the use of their partic-
ular template (at the expense of rivaling partners) remains potent as it
neatly fits the discourse on rule export to exclude potential rivals.

In summary, the literature on regimes and regime complexes is partic-
ularly useful as it escapes the myopic view inherent in much empirical
work on preferential trade agreements. It draws attention to the inter-
connectedness of various trade arrangements. We also benefit from their
examination of trade agreements design, particularly as it entails the focus
on systemic factors. However, for the empirical objectives of this book, we
still miss greater detail on the conceptual ‘micro-foundations’ that would
help us understand in a systematic way how geo-economic considerations
can influence the pursuit and design of bilateral trade deals. All in all, the
role of power and how it manifests itself through the regime complex has
received only limited attention.

Power in Trade Negotiations

The move toward bilateralism has also increased the interest in the impact
of power in trade negotiations. This has primarily emerged in the context
of North–South agreements where scholars critically scrutinized the EU’s
pursuit of the Economic Partnership agreements (Murray-Evans, 2018).
The asymmetric bargaining context resulted in additional concessions
from developing countries (Heron, 2011), locked in policies beneficial
for the EU (Hurt, 2012) and undermined the developmental objec-
tives of its partners (Sheahan et al., 2010). Through the addition of
conditions on human rights, democracy or sustainable development, the
leveraging of economic power for political objectives is also a common
subject of research (Adriaensen & González-Garibay, 2013; Milewicz
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et al., 2018; Orbie, 2011). Yet, one can question the extent to which such
conditionality reflects (geo-) strategic objectives or rather an act of norma-
tive window dressing of domestic protectionist preferences (Postnikov &
Bastiaens, 2020).

The findings of the aforementioned scholarship tend to corroborate
the argument by Brandi, who suggests that the trade regime complex
does not favor the weak, as developing countries cannot make use of
the opportunities presented by the shifting regime to the same extent as
their developed counterparts (Brandi, 2017). Apart from Brandi’s refined
analysis of the international context, power resources identified in most
studies pertain primarily to the economic size and trade dependencies, as
well as administrative and legal capacity. By contrast, studies of the impor-
tance of power in negotiations among developed nations have been rather
rare. For example, applying a realist perspective, D’Erman (2020) shows
how the EU obtained concessions from Canada on public procurement.
Sources of power in these analyses often highlight domestic constraints
rather than the international context (Clark et al., 2000; De Bièvre, 2018;
McKenzie, 2016). While this research has taken power seriously, scholars
tend to employ a reductionist approach focusing on bilateral bargaining
power differentials eschewing the role of third countries on the agree-
ment. However, the role of these third parties is central if we want
to assess the veracity of the alleged geo-economic competition driving
contemporary trade politics, i.e. the objective of this volume.

Yet, there have been several pieces of scholarship that applied the geo-
economic perspectives along the lines established above. We find them in
three particular debates: (1) the EU–US economic rivalry, (2) the notion
of competitive regionalism and (3) the rise of China.

As the EU and the United States were the first and most prolific
signers of FTAs, it did not take long before the EU–US relationship
was described as a form of competitive interdependence. Alberta Sbragia
claims such geo-economic consideration already characterized the EU–US
engagement in the GATT and WTO (Sbragia, 2010). While providing
a compelling narrative, the work does not offer a systematic analysis
to assess the salience of the proposed argument. Relying on political
discourse, Maria Garcia echoes similar sentiments on the growing preva-
lence of realist motives in the EU’s more recent trade strategy (Garcia,
2013). The economic rivalry between the EU and the United States, also
served as a convenient focal point to garner support from the European
Parliament for the EU–Korea trade deal (Elsig & Dupont, 2012). While
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these analyses gave due attention to the idea of geo-economic compe-
tition, they could not pierce the veil of strategic discourse, leaving the
question of its effective policy impact open.

Moving away from the transatlantic relation, we also see a similar
discussion pertaining to the Pacific Rim. A central notion here is compet-
itive regionalism. As trade agreements in the region flourished, a debate
rose on their origins whereby processes of emulation were contrasted with
competition. Solis et al. (2009) show the explanatory power of compet-
itive pressures, primarily in terms of trade partner selection. Relevant
powers were defined based on relative similarity in export profile and trade
intensity, but major powers like the EU, United States and China were
also becoming heavily involved in the region.

The rise of China and its growing assertiveness has further brought
geo-economic worldviews into the limelight. Pertinent observations first
emerged in Africa and South America, where the growing Chinese
economic presence concerned Europe (Carmody & Owusu, 2007) and
the United States (Ellis, 2005). But the sense of great power rivalry rose
in importance with the advent of so-called mega-regionals. Whereas the
US-led Transpacific Partnership Agreement (TPP) aimed to contain the
Chinese influence, the Transatlantic Trade and Investment Partnership
(TTIP) could reinstate western economic hegemony by making the EU
and the US global rule setters (Garrett, 2019).

Overall, while there are several studies applying a geo-economic frame
to the analysis of trade policy, they tend to primarily rely on observations
of politicians’ rhetoric and a thick description of events. Rigorous and
comparative empirical analysis of geo-economic drivers of trade agree-
ments is lacking. By devoting more attention to the specific design of
concluded FTAs, our book aims to remedy this and provide a compre-
hensive account of the role of geo-economic factors in trade negotiations.
To meet this objective, we propose a systematic approach to trace the
potential impact of geo-economic motives throughout different empirical
domains comprising contemporary trade negotiations.

Analyzing the Geo-economic
Dimension in FTA Negotiations

To enable a systematic assessment of the presence (or absence) of geo-
economic considerations in the negotiation of FTAs, the book proposes
a focus on three potential loci of geo-economic motives: the initiation,
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process and outcome of the negotiations. If we assume that geo-economic
power is derived from a country’s position within the regime complex, it
also implies that countries can seek to enhance their position through
strategically selected and designed trade agreements. Indeed, the struc-
ture of a network is not a fixed property and the addition of strategically
crafted new ties can cause significant ripple effects throughout the global
system. In other words, geo-economic motives can manifest both in the
selection of a negotiating partner and in the bargaining power of the
involved parties during negotiations where the dynamic and relational
nature of networked power is on display. Trade agreements are therefore
both a source of geo-economic power but also a reflection of (power)
bargaining. Both of these dimensions (partner selection and bargaining
power) are explored further below, but there is also a third manifestation
of geo-economics that warrants our attention—the negotiated outcome as
observed in the design of the agreement which can lock in certain network
effects and influence subsequent agreements and policy outcomes.

Selecting a Negotiating Partner

There has been extensive research exploring the motives driving the
launch of a trade negotiation. As political resources are scarce, there is an
impetus to select partners strategically (US GAO, 2004). Motives gener-
ally encompass a mixture of political and economic objectives (Ravenhill,
2016). A good example of the former are the US–Oman FTA (US GAO,
2007) or the stability and association agreements in the case of the EU’s
neighborhood. As an example of the latter, one can consider the EU’s
Global Europe strategy (European Commission, 2006) where the Asian
tigers were prioritized for their growing market size.

But to what extent do broader geo-economic motives drive FTA
negotiations? The dyadic (or even monadic) focus in much quantitative
research, severely limits the range of strategic motives to be tested, and—
beyond the number of agreements concluded with other partners—it
offers limited space for third countries to enter into the equation (see e.g.
Müller & Seabra, 2019; Ye, 2017). Yet, qualitative studies have offered
more useful insights on how strategic motives affect partner selection.
Particularly instructive here is the edited volume by Solis et al. (2009)
where contributors discuss how different countries in the Pacific select
their FTA partners in a context of competitive regionalism. Others have
focused on specific cases. Schott (2003) discusses the selection strategies
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of the United States and Kong (2012) provides an overview of China’s
motives for selecting their FTA partners. Park , finally, offers a compelling
analysis of motives of the EU and Korea to embark on negotiations (Park,
2017).

A key issue in these debates is the implications of trade diversion both
to ‘beat a rivalling partner’ in securing preferential market access, or in
leveling the playing field after other powers have agreed to enter a PTA
first (the so-called snowball or juggernaut effect) (see e.g. Garcia, 2013).
But expected benefits are not restricted to the (re-)direction of trade flows
or foreign procurement contracts. In debates on the ‘Hub-Spoke’ model,
there is an agglomeration effect in which production concentrates in a
hub from where one can export to all the ‘spoke-markets’. As there is
limited scope for multiple hubs within one region, South Korea and Japan
were particularly assertive in expanding their trade network.

Partner selection can also be guided by broader strategic considera-
tions. The pivot to Asia, instrumental for the US’ motives to enter TPP
negotiations, inevitably suggests a containment strategy vis-à-vis China
(Capling & Ravenhill, 2013; Poletti, 2018). China-led Regional Compre-
hensive Economic Partnership (RCEP) can be seen as way to rival the US
pivot in the region by pursuing a competing agreement with similar part-
ners. Intensification of trade relations ties a partner country more closely
to one’s sphere of influence. Scholars argue that trade ties can be a func-
tion of geo-political interests (Antkiewticz & Momani, 2009; Bagozzi &
Landis, 2013). Sbragia (2010) further discusses how competitive interde-
pendence between the EU and the United States makes them compete
for access to lucrative emerging markets.

Thus, to understand how geo-economic motives shape the strategy for
selecting agreement partners one needs to focus on parallel bilateral rela-
tionships while paying attention to their wider systemic significance. This
would entail the simultaneous analysis of bilateral gains from entering
trade agreements and their consequences for the broader global ambitions
(i.e. building trade relations as part of countries’ grand strategies).

Bargaining Power During Negotiations

If power is derived from one’s position in the global trade regime,
it becomes inevitable that geo-economic considerations will affect the
balance of power between negotiating partners. The strategic importance
attached to the success or failure of a negotiation affects the costs one
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is willing to incur for its conclusion and the speed by which negotia-
tions need to take place. The negotiations between the EU and Japan
were expedited by the Commission’s desire to show they were still
‘open for business’ and able to deliver on trade following the height of
public campaigns against the Comprehensive Economic Trade Agreement
(CETA) with Canada and TTIP. Whether this had any effect on agree-
ment design or whether it only presented a window of opportunity to
speed up the negotiations is subject to debate. Similarly, ratification of
the EU–Korea FTA in the European Parliament was also facilitated by
the Commission’s ability to stress its importance as the focal point for
transatlantic competition (Elsig & Dupont, 2012).

The use of templates from past or future agreements provides another
example of how third countries can influence the dynamic of bilat-
eral trade negotiations (Meunier & Morin, 2015). The frequent use
of templates or ‘copy-pasting’ in trade agreements is well-documented
(Allee & Elsig, 2019). Past agreements with third countries provide
convenient benchmarks by which one can assess the preferences obtained.
The recurrent renegotiations of and adjustments made to trade agree-
ments in order to deepen prior commitments may well be influenced by
developments in other trade agreements (Castle, 2019). In this case, a
special role is reserved for the Most-Favoured Nation clauses within bilat-
eral trade agreements which should extend (additional) concessions to
third parties automatically as they do to the home country.

However, negotiations can also be guided by expectations on future
arrangements. For example, EU Trade Commissioner De Gucht argued
that the investor-state dispute settlement clause (ISDS) was to be included
in the TTIP to improve the probability that China, where the risks of
(indirect) expropriation are significantly higher, would agree to a possible
investment agreement of a similar kind (European Commission, 2014).
If we were to take the argument at heart, it would imply that the EU
would weaken its hand in the TTIP negotiations and accommodate US
preferences not to jeopardize the grander transatlantic hegemony. Overall,
the pursuit of geo-economic goals can therefore affect bargaining power
differentials in negotiations by raising the stakes of an agreement and
allowing the influence of third parties on the negotiation. While the
two-level game theory (Putnam, 1988) is well-suited for the analysis of
separate bilateral negotiations, a geo-economic perspective requires a shift
of focus away from domestic audiences to how other agreements and
partners can determine negotiators’ win-sets.
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Harnessing Externalities in the Design of FTAs

Debates on templates already bring us closer to the third theme to be
explored in this book: the ultimate design of FTAs. This design can impact
a country’s strategic position in the spatial network either directly or indi-
rectly. The ‘anti-Non-Market Economy’ clause incorporated in several US
agreements is perhaps the best example of direct impact as it prohibits a
partner from engaging in trade negotiations with a non-market economy.
While no country is specifically targeted, the clause is clearly directed at
China (Vidigal, 2020). This is as explicit as agreements can be in seeking
to exclude or even isolate other powers. But just as protectionist measures
are increasingly obfuscated from transparent tariffs by murky regulations
(Kono, 2006), so too would geo-economic motives be more commonly
inferred from their indirect (or unintended) effects.

This primarily transpires through the manipulation of externalities.
While rarely phrased in terms of externalities, the pursuit of relative gains
has been generally acknowledged in the political economy of trade. The
most common example is the notion of trade diversion. Bilateral trade
agreements intensify trade between the signatories at the expense of
third countries whose market access terms are comparatively weakened.
So when a competing trade power negotiates a trade deal with a third
country, there is a strong incentive to negotiate a defensive trade agree-
ment to balance the playing field anew (Dür, 2010; Manger, 2009). Rules
of Origin provisions play an important role in generating such negative
externalities. They specify the conditions for goods to qualify for prefer-
ential rates primarily in terms of how much of the product’s added value
is created locally.

Two other closely linked concepts often used in this context are the
idea of regulatory competition (cfr. Drezner, 2005) and the pursuit of
first-mover advantages to achieve a competitive advantage vis-à-vis other
powers to obtain relative gains. Regulatory competition refers to the
desire of a country to have its domestic regulations recognized as an
international or regional standard. This implies that domestic producers
would not have to incur additional costs of having to conform to two
sets of standards or having products comply with multiple sets of testing
procedures to guarantee compatibility with domestic and foreign rules.
First-mover advantages rely on the benefits that accrue from sequencing
the order of agreements struck. Many services or public procurement
contracts exhibit steep entry costs but—once overcome—enable providers
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fend off new (foreign) competitors with relative ease. This implies that—
in order to balance the playing field—a bigger concession needs to be
obtained by any subsequent trade partner.

Contrasting the pursuit of negative externalities, we can also foresee
instances where positive externalities are leveraged by a country in an
effort to attain strategic objectives or improve its geo-economic position.
While negative externalities are primarily defined in relation to key rivals,
positive externalities can be pursued in the joint interest of strategic allies.
By setting agreement templates and standards after shared (international)
norms and multilateral rules (e.g. by referencing the norms of the Inter-
national Labour Organization or multilateral environmental agreements
or multilateralizing rules regulating investment in separate agreements)
the EU could steer third countries into accepting broader multilateral
frameworks, preventing potential regulatory competition in future nego-
tiations. More importantly, it would facilitate a coordinated effort behind
which multiple like-minded states can gather. This could potentially take
the form of political cooperation on implementation and enforcement.
For example, one can argue that the EU and the United States have an
incentive to foster linkages in their sustainable development chapters (e.g.
in the form of joint-monitoring) as they pursue similar objectives. Do, for
example, their approaches to IPR protection or sustainable development
in trade agreements converge or diverge (Bastiaens & Postnikov, 2017;
Morin & Rochette, 2017)?

Additionally, pursuing positive externalities in trade negotiations could
further pave the way for multilateralizing or regionalizing trade agree-
ments by making accession potentially easier which would serve the EU’s
broader strategic interests of modeling the international system after its
own image and making EU-style regionalism attractive despite its multiple
internal issues (Cameron, 2010). So the credibility of EU model and
approach to global trade with its long-term preference for multilateralism
might dictate more cooperative approaches toward agreement design.

Geo-economic discourse manifests primarily with reference to the initi-
ation and negotiation of trade agreements, but has been less commonly
associated with specific design choices. Part of the challenge is that not
all aspects of contemporary trade agreements equally lend themselves to
the pursuit of geo-economic objectives. The argument is therefore in part
conceptual—assessing to what extent a specific clause can be designed to
generate positive/negative externalities—and partly empirical—assessing
to what extent specific designs are intentionally used for such objectives.
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Obviously, the three dimensions are not independent from one
another. Templates are a good case in point. Not only do they affect
the negotiating dynamic as well as the agreement design, they could
also affect partner selection. Selecting negotiation partners in the area of
IPR by the United States was motivated—at least in policy statements—
by their ability to act as a powerful enabler within their region. While
the rhetoric did not amount to much practice (Morin, 2009), it lends
credence to the idea that the selection of partners is part of a broader
strategic ambition in a given issue area. The EU’s proposal of a new
gender chapter in the modernization of their agreement with Chile exem-
plifies a similar logic. As Chile has one of the worlds’ most ambitious
gender chapters in its FTAs with Argentina and Uruguay, the EU is more
likely to develop a strong template in these negotiations, which can then
more credibly be exported to other partners.

Research Design and Structure of the Book

By applying this tri-partite framework systematically, we aim to gain a
better view of the extent to which geo-economic considerations effec-
tively play a role in contemporary trade negotiations. This exercise is
focused empirically on the relations between the EU and countries in the
Asia-Pacific for three reasons: firstly, it is a region of strategic economic
importance as evidenced by significant rates of economic growth among
its many emerging powers, their integration in global value chains, and
the potential to reap the benefits of further trade liberalization; secondly,
all major global trade powers, conceived in this book as the United States,
China and the European Union, are actively promoting their interests in
the region, often in opposition to one another; and, finally, the region
is extremely heterogeneous in terms of levels of development, economic
size, and historical ties between its countries and major players. Each of
these factors is likely to affect the kind of trade relations the EU is able
to forge in the region. Furthermore, the focus on the EU is well justified
because trade policy is the main vehicle through which the EU projects its
power on global stage (Meunier & Nicolaïdis, 2006) while simultaneously
seeking bilateral agreements and defending the multilateral system.

The book is comprised of three sections. The first set of chapters lays
out the geo-economic scene in which all the negotiations take place,
focusing on both the EU’s main systemic rivals in the region and their
strategies, as well as the changing nature of trade which matters for the
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realization of strategic objectives. This necessitates the inclusion of chap-
ters on the United States (Kerremans, 2022) and China (Kim, 2022b),
who are both key players in the Asia-Pacific alongside the EU. The third
chapter engages with one of the main counter-arguments to a trade policy
guided by geo-economic motives i.e. the liberal pressures created via
global value chains (De Ville, 2022). The EU’s efforts in the region vis-
a-vis the United States and China are likely to be the main source of
geo-economic contention which will play out in bilateral negotiations.
These chapters will examine the larger strategic goals the United States
and China pursue as systemically important economic players and how
their foreign economic policies are used as a means of economic state-
craft when it comes to trade. This focus on national economic interests
of the EU’s main rivals coupled with the discussion of the context of
trade bilateralism provides a comprehensive context for the following two
sections.

The second section extends these themes and explores the manner in
which a country can and does pursue strategic (international) objectives
through the design of specific chapters of a trade agreement. We focus
on the key areas of trade negotiations: regulatory cooperation (Young,
2022), intellectual property rights (Morin & Cartwright, 2022), the use
of the MFN (Bohnenberger & Weinhardt, 2022), rules of origin (Kim,
2022a) and sustainable development (Nessel & Orbie, 2022). All are
essential elements of a modern trade agreement and feature prominently
in EU trade deals, as well as those pursued by the United States and
other players. Of course, many more issues areas are covered by trade
agreements so this section is by no means exhaustive but highlights some
of the EU’s long-standing trade policy preferences. We chose to focus on
these particular areas to have a good balance between the so-called trade-
plus (e.g. MFN) and trade-extra (e.g. rules of origin) issues and between
those areas where geo-economic concerns have been commonly linked to
(e.g. regulatory cooperation and intellectual property) and those where
they might be hidden but nevertheless at play (e.g. sustainable devel-
opment). In these issue chapters, authors explore various legal designs
for their ability to exclude or contain rivaling powers (i.e. pursue nega-
tive externalities) but also the scope for cooperation and coordination
if third parties have similar objectives The EU’s approach is compared
and contrasted with the approaches of the United States and, where
appropriate, China—Europe’s main systemic rivals.
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The third section of the volume, then, investigates how geo-economic
factors play out in bilateral trade negotiations between the EU and
its main trading partners in the region. We focus on South Korea
(Hilpert & Park, 2022), Singapore (McKenzie & Meissner, 2022),
Vietnam (Hoang & Garcia, 2022), Indonesia (Hennessy & Winanti,
2022) and Australia (Matera et al., 2022), countries that have either
signed or are negotiating a trade agreement with the EU. These coun-
tries have also entered into other agreements with the EU’s systemic
rivals which make these cases particularly pertinent for the ambition of
this volume. Through these case-studies, we explore the role third coun-
tries play in the EU’s trade relations with a partner. We draw particular
attention to the three topics elaborated in this chapter i.e. the motives for
entering into the negotiations, negotiating dynamics, and—ultimately—
FTA design. We are interested in both the motives of the EU and
its negotiating partner. To enable such insights, these chapters are co-
authored by a team covering both an expert on the EU and an expert
on the partner country in question, leveraging their relative expertise.
The resulting framework implies up to six topics can be explored by the
authors. As not each issue is equally pertinent, different contributions
expand on those aspects that are most illustrative of the geo-economic
dynamic we hope to uncover in this volume.

Jointly considered, the sections provide a comprehensive plausi-
bility probe for whether geo-economic motives shape bilateral negoti-
ations during the partner selection, bargaining and design stages. The
concluding chapter offers synthesis, reflects on the external validity for
our findings and lays out the contours of an emerging research agenda.
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A Geo-Economic Trade Environment



CHAPTER 2

The Politics of FTAs in Asia: The Role
of China and Implications for EU Trade

Policy

Soo Yeon Kim

Introduction

The political landscape of free trade agreements in Asia raise important
questions for the European Union’s trade policy in the region. The region
is a major locus of economic activity in the global economy, involving
not only the European Union but also the United States and China. For
more than 25 years since the establishment of the World Trade Organiza-
tion (WTO), global trade has been governed by the myriad of free trade
agreements (FTAs) that together form a complex network of often over-
lapping and varying commitments to trade liberalization. FTAs in Asia
reflect this global pattern. On 15 November 2020, 15 nations from Asia
signed the largest trade pact in the world, the Regional Comprehensive
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Economic Partnership Agreement (RCEP). After eight years of negoti-
ations, ASEAN’s 10 member nations and China, Japan, South Korea,
Australia, and New Zealand successfully negotiated this mega-FTA, with
the notable absence of India after it withdrew from negotiations in 2019.
The other notable absence is, of course, the United States, now sitting out
in both of the region’s mega-FTAs, the RCEP and also the Comprehen-
sive and Progressive Transpacific Partnership (CPTPP) agreement. The
RCEP economies comprise about one-third of the world’s total popula-
tion and economic output. The agreement enters into effect following
ratification by at least six ASEAN member states and three non-ASEAN
signatory countries.1

Existing scholarship has noted the ‘proliferation’ of trade agreements, a
dramatic and sustained rise in the number of FTAs that has characterized
much of the trading world since the 1990s (Mansfield, 1998). For Asia,
there is a similar upward trend; however, this took place only a decade
later, in the early years of the twenty-first century (Kim, 2015c; Solís &
Katada, 2009). This is reflective perhaps of the ASEAN Way (Acharya,
2014) and the ‘aversion’ to legalization that has characterized institutions
in the Asia-Pacific (Kahler, 2000). Figure 2.1, generated from data made
available by the WTO, shows the cumulative number of FTAs in force in
Asia, 1950–2020, that were notified to the WTO.2 They show that the
majority of FTAs in Asia came into effect in the first decade of the new
century and have been growing ever since.

Of the many state actors in Asia, the European Union’s trade policy
toward the Asian region is significantly shaped by China, the largest
economy in the region boasting a huge market for EU exports and invest-
ment. With the signing of the RCEP, the EU must also now contend with
China as a leading economy in the largest FTA in the world. Whether it is
indirectly affected by the trade war between the United States and China
or in the pursuit of its own foreign policy goals in the Asian region, the
question of China’s position in the Asian network of FTAs is likely to
impact EU trade policy going forward.

This chapter examines how Asia’s FTA network, and in particular
China’s position in these institutions, provide challenges and directions
for EU trade policy in the region. Trade relations in Asia are shaped

1 https://www.ft.com/content/2dff91bd-ceeb-4567-9f9f-c50b7876adce.
2 http://rtais.wto.org/UI/charts.aspx

https://www.ft.com/content/2dff91bd-ceeb-4567-9f9f-c50b7876adce
http://rtais.wto.org/UI/charts.aspx
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Fig. 2.1 Preferential trade agreements in Asia and the world, 1948–2020

first by the context of geopolitics, namely the rise of China and its
‘assertiveness’ in pursuing projects such as the Belt and Road Initia-
tive (BRI). Analysis of trade links between the EU and China shows
that EU countries’ imports of Chinese goods outstrips EU exports to
China. In institution-building, EU and China’s FTAs use much of the
same language in drafting their trade agreements; however, EU agree-
ments cover more issue areas and with stronger legal obligations. Moving
forward, the most important challenges for EU trade policy in Asia will
be to ensure market access for European firms navigating the two mega-
FTAs, the RCEP and CPTPP. Among the EU’s FTA partners, Japan,
Singapore, and Vietnam are pivotal as members of both mega-FTAs.
Finally, the successful conclusion of the EU–China Investment Treaty
further challenges the EU to balance the pursuit of its economic interests
with its strategic relationship with the United States.

The Strategic Context

At the center of Asia’s geopolitics is the role of China and its relations
with the major powers of the region. These include not only the United
States but also other major powers and trading nations such as India and
Japan. This section discusses the strategic context of EU trade policy in



32 S. Y. KIM

Asia, focusing on the rise of China as an ‘assertive’ actor and the most
prominent and relevant of China’s initiatives to date, namely its Belt and
Road Initiative (BRI).

An ‘Assertive’ China

The Carnegie Foundation’s China Leadership Monitor in 2010 referred
to a more ‘assertive China’ on the global stage (Swaine, 2010), some five
months ahead of the announcement that China had overtaken Japan to
become the second largest economy in the world, just behind the United
States. An ‘assertive China’ had several qualities associated with it, most
notably the transition from a low-profile actor to an anti-status quo power
offering alternative norms and policies and also an anti-Western aspect to
pronouncements from Beijing. In terms of behavior, an ‘assertive China’
can be observed, for example, in Beijing’s unwillingness to revalue its
currency following the 2008 global financial crisis. China also took an
aggressive stance against disputing parties in the South China Sea, to arms
sales to Taiwan, and Obama’s visits to the Dalai Lama (Friedberg, 2014).
It can also be observed in China’s leadership in establishing the Asian
Infrastructure Investment Bank (AIIB) and the announcement in 2013 of
the Belt Road Initiative (BRI), signaling Beijing’s assertiveness in seeking
cooperation on its own terms.

Transition as a key property of Chinese assertiveness means a shifting
away from active cooperation with the West and from commitment to an
open economic system. At the center of China’s assertiveness is a manifest
commitment to core national interests, a willingness to escalate tensions
where China perceives a threat to its sovereignty (Mastro, 2014). China’s
anti-Western stance is, of course, directed chiefly at the United States and
expressed in terms of challenges to US leadership in the global political
and economic arena. In material terms, Liao (2018) points to the signifi-
cant increase in military spending and power projection capability, foreign
aid, and expansion of alliance commitments around the world as markers
of China’s assertiveness. Especially after the 2008 global financial crisis,
Beijing’s various diplomatic initiatives have strongly signaled a ‘transfor-
mation’ in China’s foreign policy toward an active quest for great power
status.

A consistent theme in the Chinese government’s foreign policy stance
has been a framing of ‘peace and development’ (Rolland, 2017). This
framing extends to the official narrative and representations of the Belt
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and Road Initiative. The Xi Jinping era has seen numerous references
to phrases such as ‘community of common destiny’ or a ‘community of
shared future for humankind.’ Given its frequent mention in Xi Jinping’s
public speeches, this phrase is more than a platitude and may well reflect
a growing assertiveness about China’s role in global politics. Rolland
(2017) notes that in spite of more than one hundred appearances in
public speeches by Xi Jinping, there has been no official definition of
what this phrase means in practice. However, it appears to be indicative of
increasing discontent with the status quo of a US-led international order.
The notion of ‘community’ also reflects an aspiration of the Chinese lead-
ership to offer an alternative vision concerning the organizing principles
and ways of improving global governance.

China’s Conflict Behavior

The behavioral dimension of China’s assertiveness can be observed in the
frequency and intensity of its political interactions with other countries.
The Integrated Crisis Early Warning System (ICEWS) database (Boschee
et al., 2015) provides event data on conflict and cooperation between
socio-political actors.3 The data are produced through automated extrac-
tion and compilation from numerous news sources. Events, which include
a source actor, target actor, and event type, are coded as cooperative or
hostile. The coding of event type is based on the categories of the Conflict
and Mediation Event Observations project.4

Figure 2.2 shows patterns in China’s conflict behavior in its interac-
tions with countries from various regions across the years 1995–2014.5

The vertical axis shows patterns in two forms of conflict behavior: the
number of events coded as hostile, and the average level of hostility in
these events in a given year.

According to the data provided by the ICEWS database, China’s
conflicts take place close to home, with clashes occurring most frequently
and strongly with its Asian neighbors. Both the count and intensity of

3 https://doi.org/10.7910/DVN/28075.
4 http://eventdata.parusanalytics.com/data.dir/cameo.html.
5 Regions are defined in terms of the United Nations Geoscheme, available at https://

unstats.un.org/unsd/methodology/m49/.

https://doi.org/10.7910/DVN/28075
http://eventdata.parusanalytics.com/data.dir/cameo.html
https://unstats.un.org/unsd/methodology/m49/
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Fig. 2.2 China’s Conflict Behavior by Region

political events involving China and Asian countries is higher than for
China’s interactions with countries from other regions.

Figure 2.3 shows the patterns in China’s conflict behavior in inter-
actions with countries in the Asian region.6 China’s conflict behavior is

6 Figure 2.2 reports log-transformed values of the frequency and average levels of hostile
events involving China.
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Fig. 2.3 Average Intensity of Events between China and Others, by Asia
Subregion

concentrated in interactions with immediate neighbors, namely countries
in East Asia: Democratic People’s Republic of Korea, Japan, Mongolia,
and Republic of Korea.

The Belt and Road Initiative

China’s Belt and Road Initiative (BRI) is perhaps the most impor-
tant indicator of China’s growing assertiveness, especially for the most
geographically proximate countries in Asia. Initiated in 2013 as the
‘One Belt One Road,’ it was later recast as the Belt and Road Initia-
tive (Chaisse & Matsushita, 2018; Cheng, 2016; Huang, 2016; Pencea,
2017).7 BRI is the closest thing to a grand strategy that has come out
of Beijing, and it is best understood as economic statecraft in the service
of national interests. The BRI is a strong indication of China’s efforts to
exert influence globally as well as regionally (Callahan, 2016). It reflects
China’s objective to foster international cooperation on Beijing’s terms.
If successful, BRI would counterbalance US influence in Asia. However,

7 The Action plan on the Belt and Road Initiative was issued in March 2015 by the
National Development and Reform Commission, Ministry of Foreign Affairs, and Ministry
of Commerce of the People’s Republic of China, with State Council authorization. The
full text can be found at http://english.www.gov.cn/archive/publications/2015/03/30/
content281475080249035.htm.

http://english.www.gov.cn/archive/publications/2015/03/30/content281475080249035.htm
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success of the BRI depends on the receptiveness and acceptance of poten-
tial partner countries, and in recent times skepticism and distrust of
China’s intentions have increasingly emerged (Ferdinand, 2016).

Xi Jinping announced the launch of the ‘One Belt One Road’ initia-
tive in 2013 in a speech at Nazarbayev University in Kazakhstan and in
his address to the Indonesian Parliament in Jakara, Indonesia. Xi laid out
the idea of a Silk Road Economic Belt that would connect Europe and
China by land to promote cooperation and development in the Eurasian
region (Vakulchuk & Overland, 2019). Xi’s address to the Indonesian
Parliament envisioned the creation of a Twenty-First-Century Maritime
Silk Road that would connect Europe and China by sea and promote
connectivity and maritime cooperation with the countries of the Asso-
ciation of Southeast Asian Nations (ASEAN). The two components—the
Silk Road Economic Belt on land and the Twenty-First-Century Maritime
Silk Road in the seas—were referred together as ‘One Belt, One Road.’
The term ‘Belt and Road Initiative’ came about in 2015, when the Beijing
government sought to standardize the English translation of ‘One Belt
One Road.’

The Chinese leadership has also highlighted the role of state-owned
enterprises (SOEs) as leading actors in the BRI (Wildau & Ma, 2017).
Not only are there numerous SOEs involved in the BRI, but they also
carry key responsibilities in negotiations over contracts and establish-
ment of partnerships in BRI countries. According to sources, between
71 and 80 SOEs are participating in the BRI, though this number is
likely to be far greater if local SOEs, semi-SOEs, and their subsidiaries are
also included (Rolland, 2017; Suokas, 2018). SOEs are reported to have
carried out well over 3100 investment projects in BRI-partner countries
since 2013, including more than 60 oil and gas projects in 20 coun-
tries. The projects comprise investments in ‘hard’ infrastructure, covering
sectors such as transportation in the form of ports, roads, and railways;
energy through the building of pipelines, power grids, and hydropower
dams; and communications and information technologies such as fiber-
optic networks, data centers, and satellite constellations. Efforts are also
devoted toward ‘soft’ infrastructure projects, which involve the estab-
lishment of special economic zones and currency swap arrangements. Of
particular importance for this volume is the negotiation of FTAs with key
trading partners for tariff reduction and the promotion of trade relations.

While the BRI includes no official map of the countries in this network,
in its earliest stages BRI was centered on the broader Eurasian continent.
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Since 2017, BRI has expanded to include countries of the African conti-
nent, part of Latin America, Oceania, and the Arctic Ocean. In addition,
the BRI has evolved further to include a digital Silk Road linked by fiber-
optic technology (Rolland, 2015) and even a ‘Space Silk Road’ (Davis,
2017). These proposed economic corridors over land and sea envisage
the development of links between China and Europe. They pass through
subregions of Asia and Europe, indicating also how EU trade policy can
be affected by the imperatives of China’s BRI.

The strategic context of an ‘assertive’ China and its pursuit of the Belt
and Road Initiative is important for understanding the politics under-
lying its trade agreement projects. They suggest two broad motivations.
First, China’s trade agreement projects are likely to complement a largely
mercantilist approach in foreign economic policy. China’s ‘assertiveness’
extends to pursuing trade agreements that are designed to enhance both
political and economic leverage by providing preferential access to China’s
vast market and at the same time rewarding trade partners that maintain
close political ties, whether through voting alignment in international
organizations such as the United Nations or in the formal recognition
of Taiwan. Second, the trade agreement projects may also signal China’s
willingness to assert leadership in the global trade order, especially at a
time when the United States appears to be turning its back on the multi-
lateral trading system under the WTO. China’s trade agreement activities
are suggestive of its pursuit of leadership that is tied to its strategic
interests in developing a China-centered trade network under the BRI.

EU Trade Policy Toward Asia

The implications of an ‘assertive’ China for EU trade policy in Asia can
be examined in the context of a broader strategy of connectivity between
the EU and Asia. The EU and Asia are connected by over US$1.5 tril-
lion dollars in trade and together the two regions comprise over 60% of
global gross domestic product (GDP).8 In September 2018, EU High
Representative for Foreign Affairs and Security Policy/Vice-President
of the European Commission, Federica Mogherini and EU Commis-
sioner for Transport Violeta Bulc proposed a comprehensive strategy to
enhance connectivity between the two regions. The emphasis has been on

8 European Union External Action Service (18 September 2018).
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sustainable connectivity , supported by regulatory frameworks for common
standards and common rules. The strategy sought to capitalize on the
EU’s strengths in four areas: sustainable connectivity in the internal
market; establishing cross-border networks; forming partnerships at all
levels—bilateral, regional, and international levels; and a comprehensive
financial framework for mobilizing investment.

The 2018 announcement for an EU strategy of sustainable connec-
tivity can be viewed in part as a response to China’s BRI. Both emphasize
connectivity, though the BRI’s focus is expressed in terms of ‘facilities
connectivity’ that involves improving and investing in the construction
of infrastructure over land and sea. Facilities connectivity is one of five
priorities that China seeks as goals of BRI. The five main priorities,
in addition to facilities connectivity, include: (i) policy coordination to
support cooperation with partner countries; (ii) unimpeded trade that
involves the dismantling of trade and investment barriers; (iii) financial
integration through the Asian Infrastructure Investment Bank (AIIB) and
the BRICS’ New Development Bank; and (iv) people-to-people bonds
that inject a social and cultural dimension to BRI, achieved through
academic exchange, tourism, and promotion of societal links with partner
countries.

Trade Interdependence Between the EU and China

The historical record of trade relations between the EU and China
provides the economic context for examining the politics of FTAs of the
two actors. Figure 2.4 shows longitudinal patterns in EU–China trade
relations since 2000, separating the EU’s exports to and imports from
China.9 The figure captures increasing trade interdependence between
the two trading entities. The overall upward trend may reflect global
patterns yet also shows that the European Union countries and China are
important trading partners. European Union members import far more
than they are exporting to China.

The asymmetric trade relations between the European Union and
China are also illustrated in Fig. 2.5, which shows the trade concentration
for each trading entity over a longer term, since 1950. Relative to trade

9 Data were obtained from the UN Comtrade and the International Monetary Funds
Direction of Trade Statistics (IMF DOTS) databases: https://comtrade.un.org/ and
https://data.imf.org/?sk=9D6028D4-F14A-464C-A2F2-59B2CD424B85.

https://comtrade.un.org/
https://data.imf.org/%3Fsk%3D9D6028D4-F14A-464C-A2F2-59B2CD424B85
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Fig. 2.4 Trade Flows between the EU and China

Fig. 2.5 EU-China Trade Concentration

with all trading partners, China’s trade concentration in EU countries
has remained more or less consistent since 1980. In contrast, EU trade
concentration in China has seen a dramatic rise especially in this same
period. It should be noted, however, that absolute values differ dramati-
cally. China’s trade with EU member countries comprises approximately
15% of its total trade, while the EU member countries’ trade with China
is less than 5% of its total trade.
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Table 2.1 EU’s trade agreement partners in Asia

Partner country Current status

Vietnam Free trade agreement (signed 30 June 2019)
Investment protection agreement (signed 30 June 2019)

Singapore Free trade agreement (in effect 21 November 2019)
Investment protection agreement (signed 19 October 2018)

Japan Economic partnership agreement (in effect 1 February 2019)
South Korea Free trade agreement (in effect 13 December 2015)
China EU-China Comprehensive Agreement on Investments (CAI): In

principle agreement announced Dec 2020
Australia Under negotiation (June 2018)
India Under negotiation (2007)
Indonesia Under negotiation (September 2016)
Malaysia Under negotiation (2010, paused 2012)
Myanmar Under negotiation (2015)
New Zealand Under negotiation (June 2018)
Philippines Under negotiation (December 2015)
Thailand Under negotiation (March 2013, paused 2014)

Source European Commission

EU Trade Agreements with Asian Countries

The strategic context and the longitudinal patterns in trade relations
between the EU and China provide the political and economic back-
ground for examining these two actors’ FTA projects in Asia. Table 2.1
reports the EU’s trade agreement partners to date from Asia and the
status of these agreements.10 According to the information provided by
the European Commission, the EU currently has two trade agreements
with Asian countries that are fully in effect: the EU–South Korea and EU–
Japan Free Trade Agreements. Another two agreements with Vietnam and
Singapore are partly in place as the FTAs have been ratified but the Invest-
ment Protection Agreements await ratification by EU member states. The
EU also has trade agreements under active negotiation since June 2018
with Australia and New Zealand. For the remaining Asian countries with
agreements under negotiation, these efforts appear to have stalled and
have not seen much further activity.

10 https://ec.europa.eu/trade/policy/countries-and-regions/negotiations-and-agreem
ents/#in-place.

https://ec.europa.eu/trade/policy/countries-and-regions/negotiations-and-agreements/%23in-place.
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The most recent of the EU’s trade agreements is the EU–Vietnam Free
Trade Agreement and Investment Protection Agreement, which were
signed on 30 June 2019. On the EU side, the European Parliament gave
its consent to both Agreements on 12 February 2020 and concluded the
Trade Agreement on 30 March 2020. The Investment Protection Agree-
ment has been relayed to the respective national parliaments of all EU
member states for ratification.

The EU–South Korea trade agreement, the EU’s first FTA with an
Asian country and in effect since 13 December 2015, was a landmark
agreement as it went further than any of the EU’s previous agreements
in liberalizing trade.

The EU is also currently negotiating trade agreements with Australia
and with New Zealand. Of these two, the EU and Australia have been
managing their trade relations under the 2008 EU–Australian Partnership
Framework.

China’s FTAs with Asian Countries

As can be expected, China’s trade relations with its Asian neighbors are
extensive and certainly more so than the EU’s FTA ties to the region.
According to official statistics, China currently has 24 FTA projects, of
which 16 have been signed and implemented.11 Table 2.2 provides a list
of China’s trade agreements to date in Asia and the status of each agree-
ment. Of the 16 free trade agreements in effect between China and its
trading partners, 8 of these agreements are with countries in Asia. The
membership is also very broad, as the ASEAN–China Free Trade Area
agreement includes all 10 ASEAN members.

China’s largest FTA project before the RCEP Agreement was the
ASEAN–China FTA (ACFTA). China and ASEAN signed the Framework
Agreement on China–ASEAN Comprehensive Economic Cooperation
in 2002, a precursor to the Agreement on Trade in Goods of the
ASEAN–China FTA, which entered into force in July 2005. Subsequent
agreements on services (2007) and investment (2010) were also signed.
It should be noted that in terms of population, the ASEAN–China FTA
(ACFTA) comprised the largest free trade area in the world before RCEP
was signed. Aside from the RCEP bringing together 15 countries in the

11 http://fta.mofcom.gov.cn/english/index.shtml.

http://fta.mofcom.gov.cn/english/index.shtml
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Table 2.2 China’s trade agreement partners in Asia

Partner country Current status

Regional Comprehensive Economic
Partnership (RCEP)

In effect 1 January 2022 (expected)

Georgia In effect 1 January 2018
Republic of Korea In effect 20 December 2015
Australia In effect 20 December 2015
Singapore In effect 1 January 2009
New Zealand In effect 1 October 2008
ASEAN In effect 20 July 2005
Hong Kong Macau Closer Economic Partnership Agreements

(CEPA) since 2003
China–Japan–Korea FTA Joint feasibility study
China–Sri Lanka FTA Joint feasibility study
China–New Zealand FTA Joint feasibility study
Upgrade China–Korea FTA second phase Joint feasibility study
Fiji Joint feasibility study
Nepal Joint feasibility study
Papua New Guinea Joint feasibility study
Bangladesh Joint feasibility study
Mongolia Joint feasibility study

Source Ministry of Commerce, PRC

Asian region, China’s ongoing FTA projects include the China–Japan–
Korea FTA, a new FTA with Sri Lanka, and updated agreements with
Singapore and with South Korea.

Comparing EU and China’s Trade Agreements

How compatible are EU and China’s trade liberalization agendas? This
question is important for identifying the areas of cooperation and chal-
lenge in EU trade policy toward China and the Asian region. Beyond the
EU and China’s trade agreement partners among Asian countries, the
qualitative dimensions of these agreements indicate the degree to which
the EU and China pursue convergent or divergent trade liberalization
agendas in their trade agreements. This section examines several aspects
of this question from a quantitative text analysis of the trade agreements
signed by these two countries. An examination of the main texts of the
EU and China’s trade agreements shows varying levels of similarity. Main
texts contain the major provisions of the trade agreement in the various
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issue areas under negotiation. These provisions are differentiable from the
annexes of trade agreements, which detail, for example, the tariff sched-
ules of each negotiating party or the reservations (exceptions) taken with
respect to provisions in the main agreement. Scholarship has shown that
while there is high congruence in the main texts of trade agreements
(Allee & Elsig, 2019), the annexes exhibit much more variability (Kim,
2015b). This analysis focused on similarity across the main texts in the
EU and China’s trade agreements, which are indicative of the language
of major trade liberalization commitments. The texts are pre-processed to
remove numbers, punctuation, articles, and proper nouns, in an effort to
distill the essential vocabulary of trade liberalization commitments. The
set of terms are then compared across the EU and China’s trade agree-
ments using cosine similarity, which is a metric to measure textual distance
(Gomaa et al., 2013).

Table 2.3 shows that when the texts are compared using all terms
that remain after pre-processing, there is significant similarity in the main
texts of EU and China’s trade agreements. The degree of textual simi-
larity is approximately 60%, indicating that trade agreements negotiated
by both countries have quite a bit of language in common to manage
trade. Text similarity across the trade agreements of the EU and China is,
however, lower than the similarity found within the trade agreements of

Table 2.3 Text
similarity across EU and
PRC trade agreements

All words included

Average similarity of EU and PRC agreements 60.24%
EU agreements only 61.105%
PRC agreements only 70.327%
Words in 100% (all) documents excluded
Average similarity of EU and PRC agreements 44.83%
EU agreements only 46.021%
PRC agreements only 59.186%
Words in 95% (49) or more documents excluded
Average similarity of EU and PRC agreements 33.27%
EU agreements only 35.21%
PRC agreements only 50.623%
Words in 90% (47) or more documents excluded
Average similarity of EU and PRC agreements 29.25%
EU agreements only 32.19%
PRC agreements only 45.67%
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each country. Text similarity for EU’s trade agreements is just over 61%,
while China’s trade agreements exhibit greater levels of text similarity at
approximately 70%.

The results also suggest that the EU and China’s trade agreements
diverge significantly when not all terms are included from the calcula-
tions. Removing the words that appear in all documents (100%) reduces
dramatically the text similarity across the two actors to just under 45%.
Put differently, including only the 99% of terms that appear across the
two actors’ trade agreements significantly reduces their textual similarity.
It suggests that beyond the most common words, the EU and China
pursue significantly different agendas when it comes to the management
and regulation of trade. This result is consistent as more of the common
words are excluded. When words in 90% or more of the documents are
excluded from text similarity calculations, the average similarity across
trade agreements of the two actors drops to under 30%. To keep things in
perspective, however, as more common words are removed, text similarity
within EU and within China’s trade agreements also declines, though they
remain higher than text similarity across both groups of agreements. Also
consistent across the results is that China’s trade agreements retain higher
levels of text similarity than the EU’s trade agreements.

Another source of information on the compatibility of the EU and
China’s trade governance agendas can be found through a comparison
of key substantive provisions in their trade agreements. The Design of
Trade Agreements (DESTA) database provides a measure of ‘depth’ to
indicate the scope and strength of enforcement mechanisms in PTAs (Dür
et al., 2014; Hofmann et al., 2017). Applying this measure, high levels
of depth in a given PTA indicate it is a ‘deep’ agreement that carries the
weight of hard law with strong legal obligations in for compliance and
enforcement across a wide range of trade-related issue areas. The DESTA
database provides two measures of depth in trade agreements.12 An addi-
tive index consolidates the presence of seven key provisions: whether
tariffs are reduced to zero and whether the agreement includes provisions
for services, investment, standards, public procurement, competition, and
intellectual property rights. An alternative measure applies a Rasch model
(Bond, 2015) to estimate scores for a single latent dimension of depth
across 48 PTA provisions. The scales are different for the two depth

12 https://www.designoftradeagreements.org.

https://www.designoftradeagreements.org
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Table 2.4 Depth of
EU and PRC trade
agreements

EU PRC

Agreements since 2000
DESTA Depth (Index) 5.55 4.47
DESTA Depth (Rasch) 1.31 0.93

Source DESTA database, author calculations

measures: DESTA Depth (Index) ranges from 0 to 7, while DESTA Depth
(Rasch) is a continuous variable. In both case, higher values indicate
greater ‘depth.’

Table 2.4 shows a comparison of depth according to the two measures
provided by the DESTA database. For agreements since 2000, EU trade
agreements have higher values on both the additive index (DESTA Depth
[Index]) and continuous measure (DESTA Depth [Rasch]) as compared
with China’s trade agreements. On average, the EU agreements include at
least one more issue area than China’s agreements among the seven areas
covered by the database. This indicated by (DESTA Depth [Index]) scores
of 5.55 (EU agreements) versus 4.47 (PRC agreements). The disparity
is greater for the continuous measure covering 48 provisions: (DESTA
Depth [Rasch]) scores are 1.31 (EU agreements) and 0.93 (PRC agree-
ments). The difference is 0.38, indicating EU agreements have scores on
this continuous measure that are on average about 35% higher than PRC
agreements. Agreements since 2000 are the most relevant to this analysis
as the emergence of China as an economic powerhouse is a phenomenon
associated with the twenty-first century.

Challenges and Opportunities for EU Trade Policy

Moving forward, the most important challenge as well as opportunity
for EU trade policy toward Asia are the two mega-FTAs in the region:
the Comprehensive and Progressive Agreement for Trans-Pacific Partner-
ship (CPTPP) and the Regional Comprehensive Economic Partnership
(RCEP) Agreement (Basu Das, 2014; Basu Das and of Southeast Asian
Studies, 2013; Wilson, 2015; Wu, 2020). These mega-FTAs are signif-
icantly different in terms of scope—the breadth of issues covered—and
depth—the level of commitment in delegating trade policy authority
to the given FTA, and they are likely to shape the course of regional
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and global trade (Cheong & Tongzon, 2013; Chia, 2015; Rensmann,
2017; Velut et al., 2017). EU trade policy toward the region must
balance between the EU’s trade liberalization agenda and its status as
a non-member in these two large trade blocs.

The CPTPP was signed on 8 March 2018, and it is a high-standard,
deep integration trade agreement. Its 11 members include Australia,
Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru,
Singapore, and Vietnam. The CPTPP came about due to the withdrawal
of the United States from its precursor agreement, the Trans-Pacific Part-
nership (TPP) agreement (Chaisse et al., 2017; Elms, 2016; Lim et al.,
2012; Schott, 2018). As a deep integration trade agreement that prior-
itizes regulatory coordination (Kim, 2015a), the CPTPP includes not
only the liberalization of tariffs but also commitments in investment and
other behind-the-border trade issues such as labor and the environment.
It is also notable for high standards in the liberalization of non-tariff
barriers, including sanitary and phytosanitary measures, and a dispute
settlement mechanism (Bhala, 2020; Kingsbury, 2019). The CPTPP does
not include all the provisions of the TPP. Of the original TPP provisions,
22 were suspended under the CPTPP. These provisions concerned, in
particular, investment and intellectual property rights commitments that
were strongly promoted by the United States during negotiations.

The RCEP is the more inclusive agreement in terms of membership,
encompassing the ASEAN-10 economies and China, Japan, South Korea,
Australia, and New Zealand.13 With its 15 members representing the
economic powerhouses of the region and comprising the largest free
trade agreement in the global economy today, the RCEP provides an
important arena for trade cooperation in Asia. The agreement encourages
member countries to look toward the region and to reduce their reliance
on the US market in the face of the Trump administration’s protectionist
trade policy. For China, the RCEP represents an opportunity to assert
its role as a rule-maker in multilateral trade in the largest trade bloc in
the world, without the participation of the United States. For ASEAN,
the agreement would also further cement ties between its ten member
nations, getting it closer to achieving the ambitious ASEAN Economic
Community (AEC) by 2025 (Chia, 2014; Das et al., 2013; Wei-Yen,
2005).

13 For an analysis of the RCEP’s likely impact on investment in the Asia-Pacific region,
see Chaisse and Pomfret (2019).
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The RCEP was earlier characterized as China’s response to the
precursor of the CPTPP, namely the Trans-Pacific Trade Partnership
(TPP). It is similar to the CPTPP in promoting greater market access and
investment through tariff liberalization and regulatory reforms. However,
the agreement is also notable for its lack of scope, especially in behind-
the-border regulatory areas such environmental or labor standards. It is
narrower in scope overall as well, as it does not go as far as the CPP
in its coverage of goods targeted for tariff liberalization. However, given
that RCEP members on average have much higher tariffs than CPTPP
members, the extent of tariff liberalization is likely to be more significant
for this trade bloc. The RCEP’s tariff liberalization schedule also includes
special provisions for developing countries, which allow for transition
times extending to twenty years for tariffs to go to zero.

Within the two trade blocs formed by the CPTPP and RCEP, countries
that are members of both are likely to be the largest beneficiaries. Coun-
tries with membership in both trade agreements include Australia, Brunei,
Japan, Malaysia, New Zealand, Singapore, and Vietnam. As members of
both trade agreements, these seven countries will have access to markets
of all member countries across North America and Asia, from Canada and
Mexico to China, Japan, and South Korea as well as the ASEAN region.
They are also likely to be particularly important for EU trade policy.
Table 2.5 shows the member countries of both mega-FTAs. Countries
that currently have an FTA in effect with the EU are marked in bold.

Among the countries with membership in both agreements, Japan,
Singapore, and Vietnam currently have FTAs in effect with the EU. As
such, they are likely to be pivotal for EU trade policy in Asia in helping

Table 2.5 CPTPP and RCEP’s member countries

CPTPP RCEP Signatories to both agreements

Canada
Chile
Mexico
Peru

Cambodia
China
Indonesia
Laos

Australia
Brunei
Japan
Malaysia

Myanmar
The Philippines
South Korea
Thailand

New Zealand
Singapore
Vietnam

Note Countries in bold have trade/economic agreements with the EU
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to navigate between the two mega-FTAs and to maximize gains from
trade as a non-member in these two agreements. In addition, the EU
has launched negotiations for trade agreements with New Zealand and
with Australia. With the successful conclusion of these agreements under
negotiation, the EU would have in place agreements with five of the seven
countries with membership in both the CPTPP and RCEP.

For countries that are members of one agreement only, the EU has
a FTA with South Korea that has been in effect since 2015. FTAs are
also under negotiation with ASEAN member countries that are RCEP
members: Indonesia, Malaysia, Myanmar, the Philippines, and Thai-
land. FTA negotiations with Malaysia and with Thailand have paused.
With China, the EU reach an in principle agreement on the EU–China
Comprehensive Agreement on Investment (CAI) at the end of 2020 after
seven years of negotiations. And finally, with India, the EU has had FTA
negotiations that have been ongoing since 2007.

On the CPTPP side, the EU currently has the Comprehensive
Economic and Trade Agreement (CETA) in effect with Canada (provi-
sionally applied since 2017), an Association Agreement with Chile (since
2003), a Global Agreement with Mexico (2000), and a Trade Agreement
with Peru (provisionally applied since 2013). Of these, the agreements
with Canada and with Mexico are trade agreements where commitments
may overlap with the CPTPP. While the CETA is in effect between the
EU and Canada, the EU and Mexico currently have an ‘agreement in
principle’ to replace the Global Agreement from 2000.

As can be observed from Table 2.5, the EU is linked more closely to
members of the CPPTPP than to the RCEP, measured in terms of trade
and economic agreements in effect or under negotiation with member
states. The EU has agreements in place with 7 CPTPP member states
and another 2 under negotiation, which covers 9 of the 11 member states
overall. In contrast, the EU has agreements in place with 4 member coun-
tries of the RCEP and 2 under negotiation, thus covering 6 of 15 member
states overall. An important policy challenge ahead will be for the EU to
consider expanding its network of trade agreements beyond the existing
6 members of the RCEP. Reviving stalled agreements with RCEP coun-
tries such as Indonesia, Malaysia, Myanmar, the Philippines, and Thailand,
would help to ensure that the EU maximizes market access and remains
institutionally engaged in Asia.
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The EU–China Comprehensive
Agreement on Investment

In December 2020, the EU and China announced that they had reach
in principle agreement on the EU–China Comprehensive Agreement on
Investment (CAI). Negotiations had been ongoing for seven years and
the agreement will still need to be ratified. The timing of the treaty
suggests that the two parties sought agreement ahead of the start of
the newly elected Biden administration in the United States. EU Trade
Commissioner Valdis Dombrovskis noted that the agreement contains
‘most ambitious outcomes that China has ever agreed with a third coun-
try’ in market access, fair competition, and sustainable development.14

The treaty also represents a major diplomatic victory for China, one that
confirms its standing as an economic powerhouse in spite of international
criticism of its policies concerning Hong Kong and Xinjiang.

The treaty provisions address long-standing grievances of the EU. They
provide for non-discrimination of EU firms vis-à-vis state-owned enter-
prises (SOEs) in the Chinese market, transparency concerning the use of
subsidies, and rules to prevent forced technology transfer by EU firms.
Market access for EU firms was also enhanced for car manufacturing that
extends to electric and hybrid vehicles, cloud computing, ancillary services
for air transport, and financial services. The agreement removes barriers
to investment such as specific joint-venture requirements and limits on
foreign equity for investing firms from the EU. For China, the agreement
formalizes existing market access rights for their firms and secures market
access in manufacturing and renewable energy.

The EU faces challenges within the EU and in its relations with
the United States as a result of this treaty. In May 2021, the Euro-
pean Parliament decided to suspend the CAI. The deal had already been
facing backlash from within the EU for its labor provisions, in which
China commits to working toward ratification and implementation of
ILO Conventions including forced labor. Provisions in this area also likely
came under close scrutiny from rights activists in the EU and elsewhere
that allege that China uses Uighur Muslims for forced labor in Xinjiang
Province, which the central government has denied. Such opposition will
play a significant part in the politics of ratification of the treaty should it be
brought back for consideration. Beyond the EU, this treaty significantly

14 Financial Times, 31 December 2021.
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derailed US expectations of strong EU–US cooperation in protecting and
promoting multilateralism in global trade and investment. This highlights
the strategic dimension in this treaty, which created tensions in the EU’s
relations with the United States. As the United States with the new
Biden administration sought to rely on strong transatlantic cooperation
to address its trade conflicts with China, the conclusion of the EU–China
Investment Treaty signaleds that EU interests and preferences may differ
from that of the United States. Even with the suspension of the CAI, the
EU’s position arising out of its cooperation with the United States and
with China presents opportunities for mediation.

Conclusion

This chapter has examined how EU trade policy toward Asia is shaped by
the FTA landscape in the region. The discussion highlights two contex-
tual factors. One is the strategic dimension brought forth by an ‘assertive’
China with ambitions for governance and institution-building on its own
terms. Its BRI activities indicate China’s interests in building an interna-
tional network of economic links on land and sea. Against this backdrop,
the EU’s trade relations with China indicate an upward trend in both
levels and concentration of trade.

A comparison of the EU and China’s FTAs shows significant common
ground in the language of the main agreements. The existence of the
two mega-FTAs, the CPTPP and RCEP, comprising the largest trade
blocs in the international economy, provide both challenges and oppor-
tunities for the EU. The EU has more FTA ties with members of the
CPTPP, and future policy may benefit from expansion of FTA projects
with RCEP members. Japan, Singapore, Vietnam, as EU FTA part-
ners that are also members of both mega-FTAs, are likely to be pivotal
in advancing the EU’s economic interests in trade in Asia. Finally,
the recently concluded EU–China Comprehensive Agreement will have
strategic as well as economic consequences for the EU’s trade and foreign
policy toward Asia.
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CHAPTER 3

US Trade Policy: Japan vs. China,
from Politically Economic to Existential

Bart Kerremans

Introduction

It is difficult to put current US international trade policies into a broader
perspective, and therefore, the role that the United States sees for itself
in the global trading system, now and in the future. With the rise and fall
of Donald Trump, and the arrival of Joe Biden, the latter’s approach to
international trade can be interpreted in different ways. One could look at
Biden’s arrival as a point of discontinuity. Under Biden, a different—more
orthodox and less unpredictable—US approach toward its trading part-
ners and the multilateral trading system is generally anticipated. Indeed,
Biden’s United States re-engages with the World Trade Organization,
specifically with its dispute settlement system. And (some of) the unilateral
trade protective measures from the Trump era are anticipated to disap-
pear, specifically those applied to US allies like Japan, South Korea, and
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the European Union. As current State Secretary Antony Blinken stated
not long before Biden’s election, while referring to Trump’s transatlantic
trade policies: Biden would end the artificial trade wars with the EU (WSJ,
September 23, 2020). It is widely expected for this to be the case for the
US’s other allies as well.

Another angle, points however, at continuity, rather than discontinuity.
Here, two increasingly interrelated elements stand out: US domestic
perceptions and resulting sensitivities about the unevenly distributed costs
of globalization in general and of trade liberalization in specific on the
one hand, and China’s geopolitical rise on the other hand. And for both,
Biden could be more of a continuation of the Trump era, rather than a
clear break with it.

The aim of this chapter is not to provide a final answer here. That
would be open to an endless—and possibly fruitless—debate anyway.
Indeed, time will tell. The aim is therefore to use these observations of
both discontinuity and continuity, as a way to understand the drivers of
the US’s trade policy vis-à-vis China today. Some of these drivers are new,
some are old, and some are old, but have triggered new reactions abroad,
that in themselves may have become factors of discontinuity.

There is a reason why a chapter like this should be written. In the
whole debate about China’s rise, and the US’s policies vis-à-vis this
recently new reality, several elements pop up that are remarkably similar to
the US’s reactions and sensitivities to Japan’s economic rise in the 1970s,
1980s, and 1990s, even if that rise didn’t had the geopolitical dimensions
that China’s current rise has. It triggers indeed, the question whether the
geopolitical dimension of China’s ongoing rise matters or not for the US’s
trade policies vis-à-vis that country and vis-à-vis the multilateral trading
system overall. As we will see, answers may go in both directions.

The chapter consists of four sections, gradually offering greater context
to understand the nature of the United States as a trading power. We
first look at Japan’s ascent as a major trade competitor of the United
States and the latter’s policy responses to this. We proceed by comparing
this with more recent US trade policy responses to China’s rise, and by
assessing the resulting US position as a geostrategic player. We conclude
by looking at the political economic and geostrategic drivers of US trade
policy vis-à-vis China.
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US Response to Japan’s Economic Ascent

Even if the circumstances—and the era—were distinctively different,
political sensitivities stemming from Japan’s rise as an international trading
player in the post-WWI world, look strikingly similar to one’s about
China’s rise today, at least to a certain extent. Japan joined the GATT in
September 1955 but it did so under terms that did not grant it uncondi-
tional access to the markets of the other GATT-members. Just like China
in 2001, Japan had to join the multilateral trading system under a special
regime that was rooted in both, fear for low-cost competition and wide
skepticism about its ability to become a full-fledged market player soon.

The fear for low-cost competition was largely rooted in Japan’s low-
cost structure typical for an economy in its early (re-)development away
from a low standard of living. In addition, even if Japan was formally
a market economy, the degree of state intervention “far surpassed that
of [the] other market economies” at the time (Andrew Shonfield et al.,
1976: 253), including, but not only, through high tariffs, restrictive
import quotas, and other import barriers. As Japan developed a struc-
tural trade surplus with the United States, the sense of Japan not playing
by the rules started to take root, even if part of that surplus was caused
by Japanese products diverted to the United States as a consequence of
European protective measures.

As such, despite being a GATT-member, Japan continued to face
discriminatory treatment in the GATT. As Andrew Shonfield et al. (1976:
253) stress “(…) Japan’s struggle for equal and non-discriminatory treat-
ment continued throughout the 1960s,” although most resistance came
from Western-Europe, not the United States. The latter realized that
Japan’s integration in the world economy was important for political and
strategic reasons, given the Cold War context, Japan’s need for export
markets now that China, Japan’s largest export outlet, had vanished with
the proclamation of the People’s Republic in October 1949, and in the
context of the impoverishment of Korea as a consequence of the Korean
War. But as suggested above, growing industrial trade surpluses with the
United States made it increasingly difficult for the latter to keep its eyes
on that strategic ball.

In the 1970s, two contradictory developments started to affect the US
position on trade with Japan. On the one hand, the two dollar deval-
uations (1971 and 1973) lowered the pressure from Japanese import
competition on the United States while shifting that pressure to Western
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Europe. On the other hand, Japan gradually started to expand its export
competiveness to higher value-added products, thereby enlarging the
scope of its export competition with the United States. From textiles
and footwear, it went to household electronics, semiconductors, and
cars. With it, as Douglas (2017) observes, “Americans (…)[became]
both awed by Japan’s technological prowess and fearful of its indus-
trial dominance.” The two contradictory developments mentioned above
turned into two mutually reinforcing ones when in August 1979, the
US Federal Reserve started to drastically increase US interest rates with
the aim of controlling high US inflation. The resulting appreciation of
the US dollar—at its apex a misalignment of about 40% above a dollar
value needed for a balanced current account (Destler, 1995: 57)—under-
mined the price competitiveness of US producers, both in United States
and foreign markets, and promoted that of its main competitors, among
which Japan. With it, protectionist pressures inside the United States
began to mount, as were concerns about the Japanese yen’s underval-
uation. The perceived solution was threefold: (a) an active use of trade
remedies such as anti-dumping measures, countervailing duties, safeguard
measures, and other market entry limiting measures; (b) a realignment
between the US dollar and other important currencies; and (c) increased
pressures on US trading partners to improve the level of access to their
markets for US exporters. These different elements were quite visible in
both the share of trade remedy cases against Japanese imports among all
such US cases (with 25% of all US antidumping remedies at its peak,
see Bown & McCullough, 2009), the conclusion of the Plaza Agree-
ment with respect to a dollar realignment in September 1985, and the
mixture between protection, active export market access improvement
measures targeted at Japan in major US trade legislation between the
1970s and 1990s, US pressure on Japan to accept bilateral arrangements
that would grant US products guaranteed access to the Japanese market
(cf. infra), and US efforts to start a new round of multilateral trade nego-
tiations—what became the Uruguay Round—in the GATT. The latter
was though, as much directed at the Europeans as at the Japanese. With
Japan’s economic problems—its Lost Decade—from the mid-1990s on—
and with China’s rise toward an export-driven giant in the same period,
US trade policy pressures on Japan subsided somewhat. Japan was not
seen any more as the big threat, but China.

In sum, US sensitivities toward China today provide a kind of déja vue
as they mimic US reactions to Japan’s rise as a major and rapidly growing
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export-driven economy (Thirkel-White, 2013). Driven as they were by
the domestic dislocations in an expanding number of industrial sectors,
and by fears that Japan’s growing technological prowess would put the
United States in a structurally weak competitive position.

Continuity in the US’ Trade Policy Toward Japan and Toward China

As observed above, contemporary US trade policy, and particularly its
focus on China, reveals a number of striking similarities with the US
approach toward Japan between the mid-1980s and the mid-1990s. While
not attempting to be exhaustive, there are three aspects worth pointing
out in the context of this volume’s aspirations.

First, there are the policies put forward. As Bown and McCullough
(2009) emphasize, in both cases there is a strong focus on “addressing the
symptoms” i.e. solving current account deficits by restricting import flows
into the United States and by pressurizing trade partners to buy larger
quantities of American products. But what is also striking is the some-
what unconventional nature of the solutions put forward. In addition to
installing domestic trade restrictions, the United States pursued voluntary
exports restraints in the case of Japan, and concrete import commit-
ments from both Japan and China. For Japan the Market-Oriented
Sector-Selective (MOSS) negotiations of 1985 (Douglas, 2017), and the
Structural Impediments Initiative (SII) of 1990 are cases in mind, with
the former being targeted at sectors where, according to Destler (1995:
128) “US products seemed competitive but weren’t selling.” For China,
Donald Trump’s Phase One trade deal of December 2019 comes to mind.
What these measures have in common is that they are unconventional in
that they extract a commitment from the other parties to manipulate their
trade to comply with US demands, particularly with regard to the US
ability to sell its products in the markets concerned. Next to these trade
measures, the United States also increased pressure, first on Japan, later on
China, to address what was perceived as deliberate undervaluation of their
respective currencies for competitive purposes (currency manipulation).

Second, there is the domestic discourse that in both cases stress
similar concerns over a rising power and its implications for both the
US economy and the US’s standing in the world. In an impressive anal-
ysis of congressional debates between 1985 and 2008, Nymalm (2019)
lays bare the striking similarities between the manner in which Congress
debated the “China threat” and the “Japanese danger.” Particularly the
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belief that the US’ preeminent position is compromised by high trade
deficits is a sticking point. Not only does it undermine the idea of the
United States as a competitive market player, it also highlights its depen-
dency as—through the capital account—the United States has become a
debtor to these contenders.

Krugman (1997) wrote a scathing critique of the economic logic
behind such claims, yet the discourse resonates particularly strongly
among elected officials as it clashes with the constructed identity of Amer-
ican exceptionalism. While Japan never approached the US’ economic
size, fears over its rise were sufficient to classify Japan’s economy as a
bigger threat than the Soviet Union’s military power (Campbell, 1994,
p. 147 as cited in Nymalm, 2019). Today, China is seen as the biggest
threat, and this time to the position of the United States as the world’s
dominant superpower. This is not a position that is exclusively taken
by American conservatives, but a position largely shared across the US
political spectrum today. The policy ramifications are far-reaching with
regard to trade and industrial policies, with regard to defense spending,
and with regard to R&D policies. Indeed, as Senate Majority Leader
Charles Schumer—himself a progressive Democrat—phrased it in June
2021: “The world is more competitive now than at any time since the end
of the Second World War. If we do nothing, our days as the dominant
superpower may be ending.” In his statement, the only direct compar-
ison that he made was with China (Congressional Record, June 8, 2021:
S3979).

Third, pragmatism reigned in both cases as strategic concerns initially
compelled cooperation but turned into opposition. During much of
the Cold War, maintaining good relations with Japan, was important to
safeguard a local foothold during the Korean and Vietnam wars. More-
over, the development of a stable (western-styled) democracy would
also form a buffer to the growing spread of communist ideas in the
region. The economic development of Japan and its integration in the
western world was thus instrumental to the US’ wider strategic goals.
Yet, as production and—more specifically exports—increased, economic
concerns overtook security considerations. Moreover, as the nature of
trade evolved from basic consumer goods to high-end products, comple-
mentarities turned into competition. Japan became a threat, an idea
which lasted until the crisis that ushered in Japan’s “Lost Decade” in the
mid-1990s, effectively turning Japan into a concern rather than a threat.
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A similar pragmatism characterized US relations with China. Since
Nixon’s visit to the country in 1972, US policy departed with the
preceding containment strategy. Economic and security cooperation with
China started to form a realist hedge against the Soviet Union. Over
the next decades, US policy continued on this pragmatic road, oscil-
lating between engagement and restraint (Watanabe, 2013), thereby
entertaining the hope that by engaging China internationally through
trade, US businesses would enjoy the benefits of China’s promising “One
Billion Consumer Market,” and that China’s economic and ultimately
political system would be Westernized as well. Despite the shock from
the Tiananmen drama of June 1989, such “change by engage” hopes
continued to affect US trade policy. Witness the argument put forward
by the Clinton Administration in the debate on the establishment of
Permanent Normal Trade Relations (PNTR) with the People’s Republic
in 1999. It presented the view that China’s accession to the WTO would
force it into opening its economy and engaging in internal reform; “all
of that will make China (…) a more open and hopefully more plural-
istic (…) place” (answer by Sandy Berger, National Security Advisor at
a press conference on PNTR, White House Press Office, November 15,
1999). It was only from the late 2010s, that a gradual shift in US attitudes
started to take place. Initially, the Obama Administration approached
China as a potential ally needed to tackle some of the global issues where
a unilateral approach would be insufficient. In Obama’s 2015 National
Security Strategy (2015: 24), for instance, it was explicitly stated that the
United States “(…) welcome[d] the rise of a stable, peaceful, and pros-
perous China” and that even if there “will be competition, we reject the
inevitability of confrontation.” At the same time, the Strategy stressed
that the United States would “manage competition from a position of
strength while insisting that China uphold international rules and norms
on issues ranging from maritime security to trade and human rights.” In
addition, the United States would engage in the construction and inten-
sification of bilateral and minilateral alliances with the aim of countering
China’s rise in the Indo-Pacific region (Meijer, 2019). Acknowledging the
“arrival of China” at the global stage, the United States sought construc-
tive engagement through bilateral G-2 meetings, even if China did not
really show any interest in a G2-approach. China’s increasing assertiveness
from 2010 onwards showed the limits of the US’s “change by engage”
approach, although, according to some, that approach did turn China
into a stakeholder of a stable international system. As Zoellick (2020)
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observes: “(…) those who blithely assume that US cooperation with
China didn’t produce results in America’s interests are flat wrong.”

The “Pivot to Asia” ushered in by 2011 was a “reorientation of US
grand strategy toward exerting systematic geopolitical, diplomatic, and
economic pressure balancing against China’s rise” (Rolf, 2021: 234).
However, as long as the engagement was beneficial for business, there
was no need to steer in the direction of confrontation (Medeiros, 2019).
As Hillary Clinton—the mother of the Asian Pivot—phrased it in her
famous Foreign Policy article (Clinton, 2011: 59):

Some in our country see China’s progress as a threat to the United States;
some in China worry that America seeks to constrain China’s growth. We
reject both those views. The fact is that a thriving America is good for
China and a thriving China good for America.

She also stressed however, that the resulting mutual benefits of coopera-
tion would only emerge in case China played by the rules, particularly
with respect to market access, the protection of intellectual property
rights, and currency valuation (Clinton, 2011: 60). Yet as the trade
balance further deteriorated and business interests became increasingly
critical over intellectual property rights, unfair competition through
Chinese state aid, currency undervaluation for competitive purposes, and
increased Chinese competition in general, the steadfast pillar to support
engagement with China increasingly lost its prominence (Ashbee &
Hurst, 2021).

Dissimilarities in US Trade Policy Toward China as Compared
with Japan

Despite the similarities between the US approach to Japan and the one
toward China, there are also significant differences. We would like to
zoom in on three as well as the causes that shaped them. While each marks
a significant difference between both cases, they also represent continuity
in the US’ trade policy.

First, the nature of the threat both countries represent. Japan as a
Western-styled democracy was primarily an economic rival. In terms of
security, its military was strictly defense-oriented, and well-aligned with
US interests. By contrast, China’s rise represents not only an economic,
but also political rivalry. Ideologically, it represents an authoritarian,
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communist system. China’s growing assertiveness in the South-China Sea
has also raised concerns over its military policies and, importantly, US
control over strategically important sea straits and maritime trade routes,
specifically in the Indo-Pacific.

Threat perceptions are not unidimensional and have a subjective
element to them. Experimental research by David Rousseau (2002) for
instance, shows how university students in the United States considered
Japan (and to a lesser extent Germany) only as an economic threat. Where
China is distinct is that it is not only considered to be an economic but
also an emerging military rival. In that sense, it may be more interesting
to draw comparison with US policies toward the Soviet Union during the
Cold war era, particularly with respect its export control regimes. Indeed,
as China’s military prowess and geostrategic significance have been rising,
the importance of export control for security reasons has increased as well,
comparable with US sensitivities about technologically significant exports
to the Soviet Union and its allies during the Cold War. But the ques-
tion also concerns imports and increasingly so. Even if high value added
imports from Japan were an issue for the United States as they expanded
the scope of the US sectors affected by Japanese import competition, in
the case of China, such imports touched a raw strategic nerve as well. As
the US–China Economic and Security Review Commission observed in
its 2002 Report (2002: 46):

(…) China’s capture of the U.S. manufacturing capacity in the high
technology area could have serious implications for the United States.
To the extent that U.S. surge capacity becomes increasingly dependent
on component imports from China, the U.S. defense industrial base is
correspondingly put at risk.

In its 2020 Report, the Review Commission is even more direct in the
wider strategic threat that China is claimed to pose to the United States
where “continued success by the Chinese government in achieving its
economic, diplomatic, and military goals” is seen as risking the setback
of “US economic and technological competitiveness” (2020: 1). And the
risk is real as, according to the Review Commission, Chinese leaders have
“(…) turned [their] focus toward surpassing the United States” (ibid.:
31), particularly with respect to emerging technologies, where a variety
of legal, regulatory, and financial mechanisms are tilting the playing field
in favor of Chinese companies” (ibid.: 64–65).
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Note that the Review Commission itself is the product of the narrow
approval of Permanent Normal Trade Relations with China in 1999, a
necessary and important step for the US’s formal assent with China’s
entry into the World Trade Organization. Its establishment indicated
that, from the get-go, the expected rise in China’s economic impor-
tance as a consequence of it joining the WTO was considered to
have serious strategic consequences for the United States as well. The
Review Commission was tasked with analyzing and reporting regularly on
these consequences, particularly with respect to the relationship between
China’s WTO membership and the US’s vital national security inter-
ests (P.L. 106–398). And from its reports, it is clear that China’s rise is
perceived to represent a serious strategic threat to US global leadership,
and that the US policy response to this should include trade, investment
(2017: 597–598), and technology as well (2019: 538–541).

With respect to trade policy however, the challenge posed by China
is partly different in nature than the one that Japan posed between the
1970s and 1990s. China is not only larger in size and population, it is
also more strongly rooted in regional (East Asian) global value chains
than Japan was in the heyday of its export-driven growth. Not only does
the resulting interdependence makes it economically costly to apply trade
restrictions, it also implies that unilateral or bilateral policies are likely to
be undermined by trade divertive effects.

Second, there are significant differences in the overall trade diplo-
matic strategy used. Much of US policies toward Japan revolved around
bilateral negotiations to restrict imports and—at a later stage—improve
market access (cf. supra). While trade responses to address China’s
economic rise, especially under the Trump administration, mirrors such
dyadic approach, there are also two significant differences worth noting:
the pursuit of regional trade agreements with neighboring countries to
pressure and isolate China, and the extensive use but also questioning
of the WTO’s dispute settlement mechanism (WTO-DSM). Both are
a consequence of the evolving international context since the 1970s
and 1980s, conditioning the availability and effectiveness of past policy
responses. US trade policy toward Japan was conceived in the pre-WTO
era. Multilateral trade was still governed according to the GATT, with no
access to a consequential Dispute Settlement Mechanism to resolve trade
disputes. Indeed, the “GATT-blessing” of trade sanctions in response to
cheating international trade rules could be avoided if the parties in a
dispute would veto its outcome. Under the WTO, the Dispute Settlement
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Mechanism has binding consequences. A winning party can be granted
the formal multilateral permission to sanction a losing party that fails
to take the necessary remedying measures. This not only explains the
prominence of the WTO as a forum in US–China disputes, it has also
compounded the politicization of the decisions of the WTO’s Appellate
Body, as Bown already expected in 2009, given the ultimate nature of
the latter’s role in deciding disputes (Bown, 2009). Indeed, concerns
of judicial overreach characterize the US’s skepticism—sometimes even
enmity—vis-à-vis that body already for quite some time but have been
rising since China became an active user of the WTO-DSM. As such,
the WTO-DSM now functions as an additional forum of confronta-
tion between the United States and China, even if its role in the wider
geopolitical competition between the two powers should not be exag-
gerated. For the United States, the problem of the WTO-DSM with
regard to its policies vis-à-vis China is that the WTO’s Appellate Body
is limiting the trade defensive policy options available to the United
States against what it considers to be unfair Chinese export trade prac-
tices (Kerremans, 2020). United States concerns are here, therefore, more
political economic (protecting domestic constituencies) than geostrategic
in nature.

However, there is a second important difference in the overall trade
diplomatic strategy vis-à-vis China as compared with Japan. The big
trade conflicts with the latter largely predate the period of rampant bilat-
eralism while the US–China conflict squarely takes place in an era of
(mega-)regional trade agreements. The central place of the GATT/WTO
in the regulation of the global trading system has given way to the
logic of competitive liberalism. The international trade regime is increas-
ingly shaped by networks of bilateral or minilateral free trade agreements
concluded by the biggest players with significant economies across the
globe (Evenett & Meier, 2008). These agreements combine multiple
objectives. They partly aim at alliance-building in the geostrategic compe-
tition among these players. But they also aim at influencing the regulatory
policies of an increasing number of countries (Kim & Manger, 2017;
Meunier & Nicolaïdis, 2019), at acquiring first-mover advantages in a
market (Manger, 2007), and at neutralizing the competitive advantages or
disadvantages that a free trade agreement with one big player can generate
for the business of another one (Dür, 2007).

Third, the policy responses by Japan and China were and are also
markedly different (Urata, 2020). Whereas Japan remained open to
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dialogue and agreed to “voluntary” export restrictions, China has retal-
iated to heightened tariffs, taken cases to the WTO, taken measures to
thwart anti-dumping cases and negotiated a rivaling mega-regional RCEP
to counter the Transpacific Partnership (TPP) (Garrett, 2019).

The United States as a Geostrategic Trade Power

What are the broader lessons we can draw from the similarities and dissim-
ilarities between the US trade policy approach in the heyday of Japan’s
growth, and the one of China today, specifically in light of the growing
rise of geo-economic discourse noted in the introductory chapter? Placing
current discussions into a historic context highlights the continuous pres-
ence of geostrategic concerns in modern US trade policy. Whether we
are discussing fair trade (and domestic jobs), the US’s position in the
global trading system, or broader security concerns, throughout modern
history, foreign policy and security considerations were rarely absent in
US debates over trade policy.

Measures taken by the Trump presidency in this sense represent conti-
nuity in terms of the key concern that they reflected: the US’s position in
the international order (Ashbee & Hurst, 2021; Meijer, 2019). However,
in terms of policy choices, they represented a—albeit temporary—devi-
ation from continuity due to their lack of attention or concern for the
international trade regime and the benefits that the United States derives
from that regime. They also neglected the contemporary realities of inter-
national trade, particularly the tremendous importance of global value
chains and the resulting domestic costs of trade protectionism. It repre-
sented a phase of US isolationism and protectionism with little regard
for the international and domestic repercussions that this entailed. In
that sense, it does not come as a surprise that Trump’s trade war with
China invoked more comparisons with the Smooth-Hawley tariff act of
the 1930s then with US–Japan relations in the 1970s and 1980s (Bown &
Zhang, 2019; Evenet, 2019).

By contrast, the Pivot to Asia by President Obama, the TPP negotia-
tions, but also the efforts of the Biden administration to seek cooperation
with the EU and other Western countries to build an allied front when
engaging with China, suggests an approach more in tune with the defi-
nition of geo-economics applied in this volume. Caution is in order
however. It would be naïve to think that a US president in the post-
Trump era can go back to policies as if a world with Trump as US
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president never existed. The genie is out of the bottle in this regard and,
consequently, path dependency effects come to mind. First, the US public
is highly receptive to the idea that China has become a real threat and will
be ever more so. It has also become receptive to the idea that whereas
the United States tried to play by the rules of the trading system, jobs
were lost because others failed to do so, and that the WTO helped the
latter rather than the United States as it should have done. Support for
trade skepticism and a confrontational approach vis-à-vis China is there-
fore, more than a matter of Trumpism. Interesting in this regard is the
fact that Trump could rely on Democratic support when it came to taking
a harder stance on the WTO, against China, and in favor of more and
stronger trade remedy measures, also with regard to currency manipu-
lation claims. What to say of the following tweet by Senate Democratic
leader Charles Schumer (at the time minority leader, now majority leader)
on Trump’s trade negotiations with China in 2019 (tweet from May 5,
2019):

Hang tough on China, President @realDonaldTrump. Don’t back down.
Strength is the only way to deal with China.

Not being tough with China has become, therefore, politically more risky,
especially if it can be linked to job losses in specific industries and/or
electorally important areas in the United States.

Second, path dependencies emerge as well with regard to supply
chains. Trade protectionism in an era of global supply chains may be
modestly costly in the short run when input sourcing shifts from one
country to another with more or less equal production costs (from China,
for instance, to Vietnam), but may come at a significant cost when
the shift necessarily takes place between a more- and a less-competitive
producing country of inputs that need to be used later in the production
chain. In the former case, the short-term cost is related to the shifting of
the sourcing from one country to another. It may make the United States
less vulnerable with regard to China, but not with regard to foreign coun-
tries overall as “competitiveness in a world of global value chains means
access to competitive inputs and technology” (OECD/WTO, 2010: 5),
and thus to a location where such competitive inputs and technology
are readily available. For many such inputs, the United States is not
that location. As a matter of fact, a poll conducted in 2019 by the US
Chamber of Commerce indicated that about 40% of US manufacturers
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that sourced supplies from China had shifted or planned to shift their
supply sourcing away from the People’s Republic (Le Monde, November
6, 2019). Most of these supplies are not sourced inside the United States
and will not in the future. Supply chains can indeed, be seen as sources
of strategic vulnerability that need to be undone whatever the short-term
costs of doing so. That is exactly what the Trump Administration did with
regard to Huawei (cf. Newman, Financial Times, September 2, 2019),
and other Chinese state-backed telecom operators (Review Commission,
2020: 351–352). But these measures did not entail a move of telecom
production toward the United States. Indeed, US trade and investment
restricting measures vis-à-vis China pushed US producers and retailers
away from Chinese suppliers but forced them to look for other foreign
suppliers like Vietnam, the main beneficiary of the Trump era restrictions.
The benefit of such measures is then not that they pull production back
to the United States, but rather that they pull strategic input production
away from a strategic competitor like China. As a conservative commen-
tator aptly wrote at the time (Phillips, National Review, September 5,
2019): “The president’s China tariffs may inflict short-term pain on
American consumers, but it’s a small price to pay to combat an existential
threat to the United States.” Whether the price is “small” is in the eye of
the beholder, open to debate, and partly dependent on the relationship
between the United States and the new supplying countries. But whatever
this debate, the Trump era made indeed supply chain weaponization (cf.
Farrell & Newman, 2019) and counter-weaponization visible and much
more prominent in the international trading system, thereby pushing the
relevance of international trade rules to its limits, given the constraining
of these rules—also in the WTO—by national security concerns. Post-
Trump, this will not change, certainly not after COVID-19 and the supply
vulnerabilities that it initially expounded. In this sense, it is interesting to
quote from Joe Biden’s election promise on “supply[ing] America” in his
Made in America Plan of September 2020 and to contrast it with Brands’
claim (Brands, 2017) that before Trump “Every post-war President has
regarded the open system as integral to the prosperity of the United States
and to its larger geopolitical goals.” As the Biden’s Made in America Plan
stated (joebiden.com/made-in-america):

Bring back critical supply chains to America so we aren’t dependent on
China or any other country for the production of critical goods in a crisis.
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The notion that trade policy is “just trade” and not an integral part of
a broader foreign policy strategy, is a particular European construction,
certainly not an American one. For the United States, trade has always
been instrumental if not subservient to bigger strategic foreign policy
concerns (Destler & Balint, 1999: 6). Take President Kennedy’s approach
to European unification. Even if he realized that this would create a strong
trading block that would compete with the United States, he nonetheless
supported it as integration among the West European economies would
strengthen these US allies against the Soviet Union and the perceived
threat of communism. In this sense, the bigger long-term effect of the
United States Trump administration on the EU may not stem from its
trade policy shocks, but rather from the realization in Europe that trade
policies have strategic ramifications. They cannot easily be separated from
their wider foreign policy implications and need to be part and parcel of
a wider strategy vis-à-vis the rest of the world.

Conclusion

The aim of this chapter was to take a look at US trade policies with
regard to Japan between the 1970s and 1990s and those vis-à-vis China
from the 2010s on, and to indicate to what extent and in which way US
trade policy vis-à-vis these two big players is characterized by continuity
or discontinuity. The ultimate purpose was to use these to understand the
drivers of the US’s trade policy vis-à-vis China today.

The similarities are clear. As the competitive position of Japan and
China strengthened, trade with these countries became politically more
sensitive inside the United States resulting in sharp claims about these
countries as cheaters with the rules of the multilateral trading game, and
in pressures on these countries to accept remedies to this situation, even
if these would take the form of market manipulating arrangements, i.e.
managed trade. Political economic factors clearly mattered here.

Another similarity was more strategic in nature. As first Japan, then
China, became more competitive in the more technology-intensive parts
of international trade, US concerns about its dependence on foreign tech-
nologies grew as well. Especially for the US’s military-industrial base,
this could become a huge problem. Strategically, dependence on foreign
input for crucial elements of your military hardware, poses a critical
threat, whether that dependence is with security allies or opponents. It
compounded US sensitivities with regard to its large trade deficits with
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respectively Japan and China, and eased the political mobilization to
remedy these through managed trade measures. An important dissimi-
larity between Japan and China shows up here however. Japan is an ally
of the United States. Japanese competition may have risked to increase US
vulnerabilities with regard to its military power, at least in US perceptions,
as an ally, the probability that it would deny the United States from crucial
inputs in times of conflict was and is extremely low, almost unimaginable
today. If there ever was a strategic risk with Japan’s competitive prowess
vis-à-vis the United States, it was hypothetical at best. With China, that
is completely different.

China is indeed, increasingly perceived by the United States as a hege-
monic competitor that aims at dismantling US global leadership over
time. Not that China is seen to be successful at it today, especially
not from a military perspective. There, China’s threat is considered to
be regional and maritime in nature, namely concentrated in an—albeit
expanding—part of the Indo-Pacific close to China’s mainland. But this
is also seen as a precursor of things to come at a global scale in case the
United States allows itself to become too dependent on others, in the first
place China itself, for the sourcing of inputs crucial for the production of
its technology-intensive military hardware. It explains US sensitivity for
intellectual property protection—or the lack thereof—by China, and this
beyond its inclination to support specific US companies and well-paid jobs
therein. It also explains huge US sensitivities with respect to rare earth
export limitations applied by China, or dependence on China for several
of these rare earths generally. And it also leads to the expectation that
US trade policies vis-à-vis China will continue to be increasingly affected
by national security concerns. It is to be expected therefore, that in case
China trade balance surplus with the United States would decline, US
trade pressures on it will not, this different from what happened with
Japan since its Lost Decade. Indeed, with China’s rise, the world has
become a different place for the United States than was the case when
US jobs were lost due to growing Japanese import competition. With
China, it is not just about US businesses and jobs, but about the US’s
leadership position in the global system. What is at stake is not merely
politically economic, but existential in nature.
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CHAPTER 4

Global Value Chains and EU–East Asia
Trade: An Antidote for Geo-Economic

Competition?

Ferdi De Ville

Introduction

The covid-19 pandemic highlighted the interdependent nature of the
global economy and the risks that this entails. Suddenly, the link between
trade and security became very apparent, as those who look at global-
ization through a geo-economic lens had long warned. Countries found
themselves short of personal protective equipment (PPE) and medicines,
and reliant on imports from third countries for supply of these life-saving
products. This shortage threatened the health security of their citizens.
Countries begging for supply of this equipment became dependent on
exporting countries of these products. A dependence which the latter
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could politically exploit as illustrated by China’s relative benign “facemask
diplomacy”. Lockdowns and border closures also demonstrated how the
integrated global economy in general characterized by international just-
in-time supply chains is vulnerable to disruptions. At the time of writing
(Fall of 2021), the end of supply chain disruptions is not in sight.

While covid-19 and its aftermath gave a boost to a geo-economic
outlook on globalization, this take on global trade had already been on
the rise before the pandemic outbreak. The trade policy approach in
the United States (US) under the Administration of President Donald
Trump has more explicitly than ever defined trade as a security concern
and an instrument for foreign policy (see also Kerremans, 2022). In
the European Union (EU) as well, the security dimension of trade and
investment has been taken more seriously for some years (cfr. Meunier &
Nicolaïdis, 2019). This ascendance of a geo-economic approach to trade
might be considered as surprising, given that, going back to nineteenth-
century liberal thinkers and politicians like Richard Cobden in the United
Kingdom and Frédéric Bastiat in France, it has been widely believed that
economic integration goes hand in hand with political cooperation, and
makes international conflicts less likely.

To contribute to this volume’s ambition to study the extent to which
the European Union’s trade agreements with East Asia are driven by
geo-economic objectives, this chapter discusses how the rise of global
value chains affects both the EU’s desire and ability to put trade at the
service of foreign policy objectives. “Global value chains”1 is a concept
that refers to the international fragmentation of production that charac-
terizes the most recent phase of globalization, or what Richard Baldwin
has called “the second unbundling” (Baldwin, 2013). Taking advantage
of lower communication and transportation costs as well as the integra-
tion of erstwhile closed low-wage economies into the global economy,
many firms have abandoned the practice of producing an entire product
themselves in one location and have instead increasingly dispersed tasks
over many countries and companies. As a result, trade in intermediate
inputs now represents the bulk—about two-thirds—of all international
trade (Johnson & Noguera, 2012).

1 Different concepts are used to refer to similar phenomena as global value chains,
including “fragmented production”, “vertical specialization”, “trade in tasks”, “global
supply chains”, “global production networks”, “transnational value chains”, “offshoring”
or “outsourcing” (Park et al., 2013: 12).
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The rise of global value chains is one of the most significant evolutions
in the global economy of the past decades and this has led to a plethora
of analyses in multiple disciplines, including in international political
economy (IPE)).2 The trade policy implications of this phenomenon have
assumed center stage in those debates. Global value chains are seen to
require nothing less than a transformation in the way we think about
trade and trade policy (e.g. OECD‚ 2013). Trade, it is said, should no
longer be seen as the international exchange of differentiated finished
goods and services. Rather, it now mainly involves the international
distribution of tasks resulting in a situation “where successive stages of
the production process are located in different countries” (Park et al.,
2013: 12). These different stages include, in chronological order, finance,
research and development, design, production, assemblage, marketing
and distribution. More and more, products are said to be “Made in
the World”, with the iPod or iPhone being prominent examples (cfr.
Lamy, 2010). Complex value chains affect how we measure trade and
trade gains, resulting in the development of new measures like “trade in
value added”, and new databases like the OECD and WTO’s Trade in
Value Added Database or the World Input–Output Database. The rise of
global value chains affects how we conceptualize the relationship between
international trade and development (e.g. Gereffi & Kaplinsky, 2001;
Humphrey & Schmitz, 2002; Ravenhill, 2014), and how we identify
the trade interests of different actors, the trade policies that governments
pursue and the resulting outcomes. In sum, a reflection on how the rise
of global value chains affects the plausibility that the EU pursues geo-
economic interests through its trade agreements with East Asia cannot be
absent from this volume.

While there is a consensus that the rise of global value chains changes
trade policy, different interpretations exist of how this impact is supposed
to work. We identify, in the next section, a dominant liberal thesis that
expects global value chains to reinforce the demand for and supply of
trade liberalization. This liberal thesis is rooted in an “open economy
politics” (OEP) perspective and updates the traditional OEP model to
the new phase of globalization characterized by global value chains. In

2 An illustration of the importance of global value chains to international political
economy is that the list of the most read and most cited articles in the Review of
International Political Economy, one of the flagship journals of the discipline, are topped
by publications on global value chains.
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the next two sections, we contrast this liberal thesis with two alterna-
tive approaches. The geo-economic perspective argues that global value
chains increase both security concerns about trade interdependence as
well as international rivalry with regard to influencing the geography
and governance of these value chains. The fair-trade perspective, finally,
sees global value chains as bolstering concerns about the social and envi-
ronmental effects of trade and identifies increasing opportunities to use
trade to affect sustainable development policies around the world. These
perspectives encapsulate at the same time different normative views held
by political and societal actors on how trade policy should be governed
(which goals it should pursue, and which instruments should be used for
that) as well as different positive academic explanations of trade policies
pursued by governments.

After discussing the liberal thesis with regard to the impact of global
value chains on trade policy and its challengers in the next two sections,
we discuss the implications of these views for EU–East Asia trade rela-
tions. This should help laying the groundwork for more specific analyses
in the next parts of this volume.

The Liberal Thesis

The dominant analytical approach to explain trade policy in interna-
tional political economy has been called an “open economy politics”
perspective (see Oatley, 2011 for a critical review). According to this
view, states’ trade policies are a function of domestic societal conflict
between economic interest groups. Office-seeking politicians aggregate
these interests and translate the outcome of this conflict into poli-
cies. With regard to trade policy, import-competing and exporting firms
have long been singled out as the key players in this domestic societal
conflict (e.g. Dür, 2007). Import-competing firms favor trade protec-
tion while exporters favor trade agreements that enable governments to
pry open foreign markets by exchanging liberalization concessions. While
consumers, importers and retailers also have an interest in trade policies
(all in favor of liberalization), these interests have initially been seen as too
inconsequential to motivate them to invest in political mobilization and
consequently politicians are expected to rather disregard their interests.

This model helps explain the puzzle why governments still engage
in protectionism, despite the economic theory of comparative advan-
tage that prescribes free trade as the welfare-maximizing policy option.
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Autonomous trade policy will often be captured by the losers of liber-
alization. Trade agreements that allow for reciprocal trade liberalization
help escape this suboptimal equilibrium, as lobbying by export-oriented
interest groups in favor of exchanging domestic liberalization commit-
ments for opening foreign markets helps politicians to find support for
the welfare-optimizing policy choice. Hence, the model at the same time
positively explains how trade agreements help overcome protectionist
obstruction of trade liberalization as well as normatively justifies why
trade agreements are necessary for promoting societal welfare. There-
fore, this model can be called “liberal” both in a theoretical sense, as
it sees international trade agreements as resulting from conflict between
domestic interest groups and as allowing governments to cooperate in a
positive-sum game, as well as in a normative sense, by assuming trade
liberalization to be a desirable policy goal (cfr. Watson, 2017; Rodrik,
2018). While not seeing security and foreign policy as an explicit goal
of trade policy, peace is regularly depicted in the liberal thesis as a posi-
tive side-effect of liberalization. Often summarized by the famous quote
of Frederic Bastiat that “when goods don’t cross borders, soldiers will”,
the so-called “liberal peace” thesis (e.g. Gelpi & Grieco, 2008) holds
that increasing economic interdependence among nations decreases the
likelihood of (military) conflict, because the economic cost of war has
increased.

This liberal thesis has recently been updated to take into account the
rise of global value chains (see also Dür et al., 2019). This has resulted
in the argument that the rise of global value chains makes liberalization
an even more desirable and likely outcome of trade policy, for (at least)
three reasons. First, GVCs are seen to magnify the trade-distorting effects
of trade barriers, and consequently also to amplify the harm this causes to
those who benefit from free trade (cfr. Yi, 2010). To illustrate this with
a simple example, if a country has a 10% import tariff for cars and car
parts, in the pre-GVCs world where trade involved countries exchanging
finished products, this tariff made imported cars 10% more expensive.
However, in a GVCs environment where the process of producing a car
involves multiple cross-border interactions, the price-distorting effect of
import tariffs is multiplied. Consequently, the increasing importance of
GVCs is expected to intensify the preferences of already pro-liberalization
actors.

Second, the rise of GVCs is expected to not only intensify support for
trade liberalization by traditional pro-free trade groups, but to broaden
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this coalition as well. With the rise of global value chains more actors
are expected to become involved in and dependent on trade in one
way or another. Already in a pre-GVCs-world, import-dependent retailers
benefited from being able to import finished products from the most
competitive source, although they were for long considered to be insuf-
ficiently motivated to lobby to secure this benefit (but, as just explained,
now their preferences are assumed to have intensified). In a GVCs-
world, also import-dependent manufacturing firms profit from cheaper
imports of raw materials or semi-manufactured products that they process
into (semi)finished goods. This applies a fortiori to exporting firms that
rely on imported inputs, and whose competitiveness on foreign markets
depends on their ability to import high-quality intermediates at the lowest
price. Finally, firms that have outsourced production to third coun-
tries can be expected to oppose trade barriers if they aim to export
these foreign-produced goods back to the home market. The broad-
ening of the coalition that demands trade liberalization with these new
trade-dependent actors is expected to lead office- or support-seeking
policymakers to supply more liberal trade policies.

Third, even if policymakers are assumed to hold autonomous prefer-
ences or to act in a more abstract “domestic interest” (or the interest of
the median voter), they can be expected to become more in favor of liber-
alization as a result of the ascent of global value chains. As it becomes
more difficult to differentiate domestic from foreign firms, decision-
makers might be less tempted to promote protectionist measures in
order to support “national champions”, or they might conclude that the
overall negative effects for the entire domestic economy outweigh specific
benefits to targeted groups more than was the case in a pre-GVCs-world.

As a consequence of this intensification and broadening of pro-free
trade preferences and the blurring of the difference between “domes-
tic” and “foreign” interests in trade, policymakers are expected to not
only make their trade policies more liberal but also “deeper” and more
“comprehensive” (Park et al., 2013: 186ff). The international fragmen-
tation of production makes (rules for) international investment, services
and product regulation more important cost factors in the production
process. As offshoring is an important dimension of global value chains,
investment liberalization and protection become more important. Like-
wise, the operation of GVCs is dependent on services related to logistics
and other aspects of supply chain management, so the liberalization and
regulation of these kinds of services becomes key. More generally, GVCs
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benefit from the streamlining of standards. This helps “to ensure a level of
quality, to make the input compatible with other stages of the production
process in order to produce a differentiated product, or to externalize the
management of risk” (Park et al., 2013: 186).

Besides having an impact on the design of trade agreements (stimu-
lating deep and comprehensive liberalization), GVCs are also expected to
affect preferences about the level at which trade agreements are pursued.
If value chains are truly global, that is if many geographically distant
countries are involved in making a product, firms should favor non-
discriminatory trade liberalization. This can be done through unilateral
liberalization or through multilateral agreements. Preferential liberaliza-
tion through bilateral trade agreements can complicate GVCs because
this type of agreement requires rules of origin (RoO), or the criteria to
determine the national source of a product. These are used by govern-
ments in order to ensure that only firms in the trade agreement partners
benefit from preferential trade liberalization. However, this does not fit
well with a world dominated by global value chains (cfr. Estevadeordal
et al., 2013). If in a GVC, many countries add a limited share of value
to products, these goods might not qualify for preferential liberalization
if insufficient value is added at the final stage within a trade agreement
partner, especially if these RoO are defined strictly (Kim, 2022). More-
over, the more cross-border links there are in a global value chain, the
more administratively complex and costly it becomes to prove origin, and
the more likely it is that as a result, exporters decide not to utilize trade
preferences (cfr. Geraets et al., 2015).

A final relevant insight of the liberal thesis is that the relationship
between GVCs and trade liberalization is self-reinforcing. Not only does
the “secular” growth of global value chains change the political economy
of trade policy in a more liberal and deep direction. Trade liberalization,
especially through deep trade agreements, is seen to promote the further
development of GVCs. Free trade is in that way locked-in, and deviations
from free trade should become ever less likely.

Empirical research in recent years has provided some evidence that
global value chains indeed affect trade policy preferences and outcomes.
Jensen et al. (2015) have shown for the United States that GVC inte-
gration, operationalized as intrafirm trade, reduces the support of firms
for protection and the likelihood of antidumping filings. Eckhardt (2011,
2013) has demonstrated how import-dependent firms influence the Euro-
pean Union’s trade defense instruments in a liberal direction, and how
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firms’ integration in GVCs affects their preferences about the design of
free trade agreements (Eckhardt & Lee, 2018; Eckhardt & Poletti‚ 2016).
Others have similarly shown through an experimental research design how
the position in global value chains affects firms’ trade policy preferences
(Kim et al., 2019). Blanchard et al. (2016) find that governments set
lower tariffs and make less use of trade defense instruments where global
value chain integration is strongest. In turn, deep free trade agreements
increase the trade in parts and components between partner countries by
35% (Orefice & Rocha, 2011).

The liberal thesis hence assumes that the proliferation of global value
chains will reinforce states’ tendency to seek liberalization in pursuit
of efficiency and welfare gains. Global value chains should make them
(even) less willing to subordinate trade to foreign, security or other policy
goals. Especially when this would involve restricting market access, global
value chains will discourage them from using trade policy tools because
doing so will inevitably hurt domestic interest groups integrated in these
networks.

Two Alternative Perspectives:
Geo-Economics and Fair-Trade

In the history of economic thought and in the practice of trade
policy there have always existed other paradigms than liberalism. In the
past, dominant alternatives used to be developmental protectionism and
mercantilism. According to the first thesis, governments that are not
at the forefront of development should temporarily protect domestic
industries to allow them to catch up with more advanced competi-
tors. According to the second, governments should pursue policies that
maximize exports over imports because this allows them to accumu-
late bullion, which is seen as a measure of national welfare, pride and
power. Nowadays, these theses are often seen as outdated, especially as
normative or positive frameworks for (analyzing) the trade policies of
major, developed nations. Two modern alternatives that we discuss below
are geo-economics and fair-trade. Especially the geo-economics view has
some similarities to the older developmental protectionist and mercantilist
schools.
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Geo-Economics and Global Value Chains

In line with the approach adopted in this book, we define geo-economics
relatively broadly as the pursuit of foreign and security objectives through
economic means. This view hence contrasts to the liberal view on
trade policy in a number of ways. First, the (normative) end goal of
trade policy is not considered to be the maximization of economic
welfare, but of national power and security. Economic resources can
of course be an instrument for national power and security, and hence
their growth (through trade) can be pursued as a policy tool. Second,
trade policy is not assumed (positively) to result from domestic conflict
between economic interest groups whose interests are mechanically aggre-
gated and translated by office-seeking policymakers. Instead, policymakers
are supposed to have preferences about national power and security
autonomous from economic interest groups. Third, trade and trade policy
are seen as being about relative rather than absolute gains. Trade policy
is considered to be characterized rather by competition than cooperation
between states that aim to maximize national power and security. Perhaps
the most well-known trade instrument that may help pursue foreign and
security policy goals are trade sanctions, which can be used by a great
power to punish third countries for policies that go against the former’s
foreign policy and security interests. But also trade agreements may be
used strategically. They allow states to grant preferential market access to
foreign policy allies (in a WTO-compatible way) while excluding oppo-
nents. They can be used to create asymmetric interdependencies between
states in order to increase one state’s influence over others in the future.
Trade agreements can also be instrumentalized by more powerful states
to impose certain (explicit or implicit) foreign and security policy choices
on others. One example of the latter is that states can exploit their market
power (cfr. Damro, 2012) through trade agreements to secure (foreign)
policy changes from other countries.

How does the rise of global value chains affect a geo-economic outlook
on trade policy? Geo-economists argue that the increased international
interdependence as a consequence of the rise of global value chains does
not preclude geo-economic conflict, as argued in the liberal thesis, but
that it rather “create[s] both new risks for states and new tools to alter-
natively exploit or mitigate those risks” (Farell & Newman, 2019: 43).
Global value chains have not deprived states of economic weapons to use
to pursue foreign policy goals. To the contrary, they increase the ability
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of some states to strategically use economic instruments, and simultane-
ously increase the vulnerability of others. Whereas in a pre-GVCs world,
these abilities and vulnerabilities consisted of a strong dependence of
some states on others for imports or exports of commodities or finished
goods, this now also includes dependence on trade in intermediates, or
the transfer of key knowledge or data. Hence, this perspective does not
see global value chains as having a welfare- and power-equalizing effect,
in the sense that any participant in the chain becomes invaluable to the
others. Rather, global value chains are perceived as networks in which
some places become hubs or nodes, while others are relegated to the posi-
tion of peripheral spokes, and where some nodes become more central
than others as a consequence of self-reinforcing network and lock-in
effects. These networks were not necessarily built by states in order to
be “weaponized”, but “structures that were generated by market actors
in pursuit of efficiency and market power can be put to quite different
purposes by states” (Farell & Newman, 2019: 54).

That the international fragmentation of production does not make
trade “flat” or power-free has been recognized by global value chain
scholars since long. These scholars have analyzed governance relationships
in global value chains and have conceptualized them along a continuum
ranging from markets over three variants of networks (modular, relational
and captive) to hierarchy, whereby the power of a “lead firm” over other
firms in the network increases along the spectrum (e.g. Gereffi et al.
2005). The more global value chains lean toward the “hierarchy” side of
this continuum, the more subordinate firms depend on (decisions made
by) lead firms, and the more the latter are able to extract value from the
chain. As a result, the value share of pre- (like research and development)
and post-production (like marketing and distribution) stages in the total
value of a chain increases, to the detriment of the production and assem-
blage stages. In other words, the importance and value of “intangibles”
in global value chains grows (cfr. Durand & Milberg, 2020). The recog-
nition of power in global value chains has a number of implications for
expectations about trade policy preferences of lead firms with regard to
trade policy and trade agreements. Rather than indifferently pursing liber-
alization and trade facilitation, lead firms will try to use trade agreements
to maintain or promote their position in and power over global value
chains. A key example of an instrument for this are provisions on intel-
lectual property rights protection that provide additional coverage and
obligations to existing multilateral rules (cfr. Durand & Milberg, 2020).
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This protects the “intellectual monopoly” of lead firms and allows them
to maintain or enhance the surplus profits that they are able to extract
from the chain.

From a geo-economic perspective, governments support the pursuit
by their firms of leadership and value extraction in global value chains,
as wealth and security and power, and hence the private and the public
sector, are seen as inevitably linked. Moreover, as intangibles like knowl-
edge, technology or data are increasingly important within value chains,
the link between economic gains on the one hand and security and
power on the other is reinforced. The foreign and security policy inter-
ests of a government may direct them toward trying to ensure that the
knowledge-, technology- and data-intensive components of value chains
are concentrated within their borders. As Farrell and Newman (2019)
have demonstrated, governments can use value chains that initially devel-
oped spontaneously in the market to advance their geopolitical goals.
With regard to data, for example, in what the authors call the “panop-
ticon effect”, they can use the presence of a key firm in a network within
their country to get sensitive data from other countries. Similarly, when a
lead firm in a network is present in their country, and especially when that
network has a monopolistic structure, they can exploit this by withholding
essential goods or services from their competitors (through a so-called
“chokehold effect”).

Of course, where some countries will try to weaponize global value
chains and will use trade agreements to increase their ability to do so, we
should not expect other countries to passively undergo this strategy. Other
countries will try to limit their vulnerabilities by decreasing their critical
dependency on third countries. They might aim to improve their (firms’)
position in global value chains and may try to geographically differentiate
strategic imports or exports in order to become less dependent on a single
country or a small number of countries.
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Fair Trade and Global Value Chains

A third distinct perspective on trade policy can be called “fair-trade”.3

Analytically, this perspective argues that demands on trade policy have
evolved in the recent past to include sustainability and equality concerns.
As the trade policy agenda has moved “beyond-the-border”, this has
motivated civil society groups working on social justice and ecological
sustainability to become active on trade policy. Under certain conditions,
these groups are expected to be able to raise the salience of certain aspects
of trade policy and trade agreements and to mobilize the public, and in
that way to be able to affect trade policy outcomes. Normatively, fair-
trade activists argue that trade policy should take sustainable development
concerns better into account.

Just like with the liberal and geo-economic theses, the rise of global
value chains reinforces the central claims of this perspective. The global
fragmentation of production makes sustainable development an even
more global concern. The ability of firms to outsource production risks
making domestic policies in pursuit of equality or sustainability obsolete.
National environmental protection might be undermined by outsourcing
of polluting activities to low-regulation entities (e.g. “carbon leakage”).
This calls for an international approach to environmental regulation, espe-
cially when problems have a cross-border character, like with climate
change. In the absence of a strong international environmental regime,
trade agreements that have a sanctioning mechanism are often called
upon.

The same logic applies to social protection and the pursuit of equality.
The ability of firms to outsource production increases the pool of
(reserve) labor from which they can recruit, and in turn lowers the
bargaining power of (domestically organized) labor. This has regularly
been invoked as one explanation for the declining labor share of produc-
tion, and for rising inequality. One response is to use trade policy,
including preferential trade agreements, to strengthen organized labor
across value chains. The rise of global value chains is also assumed to
intensify opposition to liberalization by the losers of globalization and to

3 Alternative concepts are used to refer to this perspective. For example, Dür, Eckhardt
and Poletti (2019) in their research agenda on EU trade policy refer to this perspective
as “the globalization backlash”, while Nicolas Lamp (2020) in his review of different
perspectives about the winners and losers of globalization calls this “the critical narrative”.
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re-arrange groups along this cleavage (cfr. Van Assche & Gangnes, 2019:
40ff). GVCs are seen to “drive a wedge between the trade preferences
of unskilled workers and the owners of unskilled-labor-intensive GVC
firms” in skill-intensive economies like the United States or the European
Union (Ibid.: 41). While managers and workers in low- or unskilled-
labor-intensive industries in industrialized countries used to share an
interest in trade protection, managers now have the ability to substi-
tute domestic workers for cheaper foreign workers. Global value chains
increase competition between supplier firms, which squeezes the wages
of their workers (cfr. Campling et al., 2019). In theory, the losers of
trade liberalization and GVC integration—especially low-skilled workers
in industrialized countries—can be compensated by the winners through
government intervention in the form of progressive taxation and social
transfers. However, globalization has also impeded the ability—or will-
ingness—of governments to implement redistributive policies, inter alia
through race-to-the-bottom dynamics in (top) corporate and personal
income taxes. The increased risk that their jobs are being outsourced
will intensify the protectionist sentiments of low-skilled-workers, while the
loss of their managers as an ally in trade policy may give these sentiments
a more class-based (and hence radical) character.

The rise of global value chains does not only bring new challenges to
sustainable development, but also provides opportunities. Because lead
firms often have strong power over suppliers (see supra), they can be
targeted by civil society organizations to ensure fair trade and sustainable
development throughout their value chains. Indeed, worried about their
reputation among consumers, lead firms have started to develop voluntary
corporate social responsibility schemes. But by putting in the spotlight
environmental and social circumstances in value chains in which domestic
firms are involved, civil society organizations can also put pressure on
governments to use trade policy to improve conditions abroad.

EU–East Asia Trade Agreements
as Tests for These Perspectives

We have seen that there are three distinct theses on the impact of the
rise of global value chains on the trade policies that governments can
pursue. In this section, we will reflect upon the question how we can oper-
ationalize these perspectives to make better sense of (the drivers behind)
EU–East Asia trade agreements.
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Assessing the determinants of trade agreements is hard to do, because
what we are ultimately trying to find are the “true intentions” of poli-
cymakers, something that we cannot observe directly. There are two
strategies to work around this problem, but both of them come with
complications of their own. First, we can look at policymakers’ discourse
in order to analyze what their rhetoric tells us about their motivations.
But this opens up a new problem, because we cannot be certain if policy-
makers are sanguine about their intentions. They may have reasons to hide
their true motivations and may make false claims about their intentions in
order to appease the general public or specific groups. A second, comple-
mentary strategy, is to look at policy actions and outcomes and consider
these as “revealed preferences” that allow us to deduce intentions. Again,
this offers no silver bullet, because we are regularly confronted with
the problem of “observational equivalence”, where policy actions or
outcomes can be explained through more than one perspective.

While it is important to be aware of these limitations for explaining
the drivers behind EU–East Asia trade agreements, they should not
discourage us from trying. In the following section, I will first briefly
discuss the EU’s recent discourse on global value chains and trade agree-
ments, with East Asia in particular. Then I will reflect upon a number
of issues in EU–East Asia trade agreements that may offer high analytical
returns, because the different perspectives discussed above lead us to clear
diverging expectations about them.

EU Discourse on Global Value Chains
and Trade Agreements with East Asia

The EU’s discourse on trade agreements with East Asia and the role of
global value chains has evolved over the past two decades. East Asia has
been an important target for trade agreements since the EU made its
turn toward bilateral trade agreements with the Global Europe strategy
of 2006 (European Commission, 2006). The European Commission gave
a traditional market-opening explanation for this policy turn. It argued
that in the past “bilateral agreements support[ed] our neighborhood and
development objectives well [but] our main trade interests, including in
Asia, are less well served” (Ibid.: 9). As a consequence, “economic factors
must play a primary role in the choice of future FTAs” (Ibid.). These
economic criteria were market potential, the level of protection against
EU export interests and negotiations with the EU’s main competitors.
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This led the EU to pursue trade agreements with Korea, ASEAN and
Mercosur. Geo-economic or fair-trade objectives hardly featured in the
EU’s discourse, but at that time also global value chains did not figure
prominently. Global Europe was still predominantly a strategy from a pre-
GVC world that was heavily focused on market-access and exports.

The next strategy that came out four years later was not very different
in its approach. It still portrayed the main objective of trade policy to be
contributing to EU growth. It argued that “we need to seize the oppor-
tunity of higher levels of growth abroad, especially in East and South
Asia” (European Commission, 2010: 3). But compared to the previous
strategy “Trade, Growth and World Affairs” recognized the importance
of global value chains more explicitly: “[f]or our companies to stay ahead,
they need to be able to rely on inputs, services and highly qualified
people from around the world, and their investments and intellectual
property require robust protection” (Ibid.). This led the Commission
to pursue “competitiveness-driven FTAs” with Malaysia, Singapore and
Vietnam among others, and it emphasized that these needed to be deep
and comprehensive in nature. In this communication, the European
Commission also stressed the importance of engaging more intensively
with “strategic economic partners” like the United States, China, Russia,
Japan, India and Brazil. But the strategic dimension of this relation-
ship was still very much conceived in economic terms. It would lead
to successful negotiations on a free trade agreement with Japan and
Brazil (through the yet-to-be-ratified EU-Mercosur agreement), aborted
negotiations with the United States, paralyzed talks with India, and an
investment agreement with China that faces strong resistance in the
ratification stage.

The next EU trade strategy “Trade for All” (European Commission,
2015) was a quite radical departure from the previous strategies, at least
in terms of discourse. Explicitly in response to the criticisms on the
negotiations with the United States on a Transatlantic Trade and Invest-
ment Partnership, the Commission emphasized that trade agreements are
about more than pursuing economic growth, but that they also “provide
levers to promote, around the world, values like sustainable development,
human rights, fair and ethical trade and the fight against corruption. We
will use future EU agreements to improve the responsibility of supply
chains” (European Commission, 2015: 5). Trade for all contains more
than twenty references to global value chains. These, according to the
Commission, imply that “trade policy can no longer be approached from
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a narrow mercantilist angle” (Ibid. 10). While the need for the EU to
secure its place in global value chains is stressed, this is seen as important
rather for purely economic than geo-economic reasons. In general, while
Trade for All aims to marry a liberal with a fair-trade perspective on trade
policy, a geo-economic view is rather absent.

In February, 2021, the “geopolitical” Von der Leyen Commission
published the EU’s latest trade strategy titled “An Open, Sustainable and
Assertive Trade Policy” (European Commission, 2021). Taking lessons
from the pandemic and its economic and trade ramifications, it proposes
“open strategic autonomy” as the key principle for the EU’s future trade
policies. The strategy begins with recognizing that “global value chains
have had a dichotomous impact on economies and societies” (Ibid.: 1),
stimulating growth and inequality at the same time. It also acknowl-
edges that the pandemic has demonstrated the risk for the EU of being
dependent on a limited number of countries for the import of critical or
strategic supplies. While the strategy hence recognizes insights from the
geo-economic and fair trade perspectives on the global value chains and
trade policy nexus, the solution it proposes in response is unambiguously
liberal. To help fulfil both its geopolitical and sustainability objectives,
it argues, “the EU will need to diversity its relations and build alliances
with like-minder partners, including through its broad network of trade
agreements” (Ibid.: 9).

Key Revealed Preferences
in EU–East Asia Trade Agreements

As shown in the previous section, global value chains have become
more prominent over the past two decades in the EU’s trade policy
discourse. While initially, their significance has been interpreted by the
Commission through a purely (liberal) economic lens, more recently this
has been accompanied (rather than replaced) by a fair-trade and geo-
economic perspective, but leading to the same conclusion that more trade
agreements are desirable.

To what extent are this discourse and the underlying perspectives
reflected in the EU’s trade policy practice toward East Asia, specifically
(negotiations on) EU–East Asia trade agreements? Identifying the moti-
vations lying behind these lengthy and complex treaties can be a daunting
challenge. And as explained in the previous section, many characteris-
tics of and provisions in these agreements can be explained by more
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than one perspective. An efficient analytical solution for this is focusing
on those aspects of trade agreements for which the different perspec-
tives have diverging expectations. In the remainder of this section, I will
give a number of examples. The next parts of this book discuss several
dimensions of these agreements in detail.

In line with the analytical framework used in this volume, we can
look at issues with regard to the EU’s partner selection choices, the
negotiation dynamics and the design of trade agreements with Asia. On
partner selection, the liberal thesis on the impact of global value chains on
EU trade agreements would expect the EU to pursue trade agreements
with as large a number of partner countries as possible, and prefer-
ably through multilateral or inter-regional agreements. This will allow
global value chains to grow spontaneously—through market forces—as
lead firms can allocate tasks to those (firms in) countries that are most
efficient in executing them, and in that way global welfare gains are maxi-
mized. A geo-economic perspective, on the other hand, would expect
the EU to pursue trade agreements with East Asian countries that are of
strategic importance to its foreign and security policies. This may allow
the EU to grant them preferential market access and may strengthen the
EU’s influence over them. Selective preferential trade agreements may
also serve to exclude certain strategic opponents in order to weaken
them economically. From a fair-trade perspective, the partner selection
will be based on the environmental and social policies in third countries.
The EU might reward countries that make serious sustainable develop-
ments efforts, exclude the worst offenders and/or use trade agreements
primarily to change environmental and social policies in key countries.

When looking at the negotiation process, the liberal thesis expects talks
to advance smoothly. As trade agreements are seen as being about trade
facilitation to the benefit of all firms involved in global value chains and
to the public welfare in general, rather than about exchanging (painful)
market access concessions, negotiating (and also ratifying) these deals
should be relatively easy, even as their substance becomes more compre-
hensive. From a geo-economic perspective, as global value chains rein-
force geo-economic opportunities and risks, and trade agreements affect
the power distribution along these chains, which can we weaponized by
governments, trade talks can be expected to be tense and lengthy. From
a fair-trade perspective, the dynamic of negotiations depends on the level
of consensus between the parties with regard to sustainable development,
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or how willing or eager the EU’s partner country is to commit to sustain-
able development policies in exchange for economic concessions from the
Union’s side.

With regard to the design of trade agreements, finally, all three perspec-
tives expect trade agreements to become deeper and more comprehensive,
but with different emphases. The increased importance of domestic poli-
cies due to the rise of global value chains is recognized by all three theses.
However, they have different hypotheses for how domestic regulation
will be streamlined. According to the liberal perspective, trade agree-
ment partners will look for the most efficient ways to eliminate regulatory
differences. This will often be mutual recognition or the adoption of an
international standard. The liberal thesis would also expect regulatory
convergence to occur in a way that enables (firms in) non-parties to the
agreement to benefit from this convergence as well. This also links to
rules of origin, where the liberal thesis expects these to be defined in a
lax manner and allowing for cumulation with parties outside of the agree-
ment, in order not to distort value chains that have parts outside of the
agreement’s geographical scope. Rules on intellectual property rights are
expected to be just as stringent as is necessary to encourage investment
and outsourcing, but not more restrictive. A geo-economic perspective,
on the other hand, expects parties to try to impose their domestic regu-
lations on partner countries, through one-way harmonization, which also
disproportionally lays adjustment costs with one side of the agreement.
Rules of origin are expected to be relatively strict, in order to exclude
non-parties to the agreement, from which no foreign policy or secu-
rity commitments have been extracted. Intellectual property rules will be
skewed toward the interests of lead firms, in order to ensure that their
intellectual monopoly is maintained. From a fair-trade perspective, strong
and enforceable commitments on sustainable development are expected
to be the overwhelming priority. Without these, no agreement should be
concluded, while the EU would be expected to be willing to make conces-
sions in other areas to secure environmental and social policy change from
partner countries.

Conclusions

Global value chains, the inter-firm networks resulting from the interna-
tional fragmentation of production, have become a prominent feature of
the global economy of the last decades. This transformation in the nature
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of international trade has generally been expected to change trade policies
as well. This chapter has outlined the potential consequences of the rise
of global value chains for EU–East Asia trade relations. It has discussed
three distinct perspectives on the impact of GVCs on trade policy. The
dominant liberal thesis expects trade policy to become more liberal,
comprehensive and cooperative. A geo-economic perspective, however,
sees global value chains as reinforcing competition and rivalry, because
they increase security risks and opportunities, as GVCs can be weaponized
by governments. Finally, a fair-trade perspective argues that global value
chains increase the importance and salience of sustainable development
challenges linked with international trade and will lead to more demands
for putting trade policy at the service of sustainable development.

While outlining these different perspectives on the consequences of
the rise of global value chains for trade policy, we have cautioned that
it is complicated to translate them to clear hypotheses for EU–East Asia
trade relations. Answering the question to what extent these relations are
driven by geo-economic interests implies assessing the “true” intentions
and motivations of policymakers, which is always difficult. Even if we take
the route of looking at “revealed preferences” by studying the process
and outcome of trade negotiations, we face the problem of “observa-
tional equivalence”, because several aspects of trade agreements can be
explained through various perspectives. Consequently, it is analytically
most powerful and efficient to look at a number of aspects of EU–East
Asia trade agreements for which the different theses have clear diverging
expectations. We have formulated a number of examples with regard to
partner selection, negotiating dynamics and agreement design. These will
be further explored in the remainder of this volume.
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PART III

Designing Geo-Economic Trade Agreements



CHAPTER 5

Intellectual Property Rights. EU and US
Initiatives in the Asia–Pacific: Competition,

Coordination or Duplication?

Jean-Frédéric Morin and Madison Cartwright

Introduction

This chapter studies European and American bilateral initiatives on intel-
lectual property rights (IPRs) in the Asia–Pacific region. The protection
offered by Asian countries to patents, copyrights, trademarks and other
types of IPRs owned by American and European businesses is frequently
making the headlines. One manifestation of this prominence of IPR poli-
tics is the trade war between the United States (US) and China. President
Trump initiated this tariff escalation on the ground that Chinese IPR
practices have destroyed “thousands of American factories and millions of
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American jobs” (White House, 2018). This example might be extreme,
but it is not isolated. IPR will likely remain at the core of debates between
Western and Asian countries for many years to come, as growth and
security increasingly rest on intangible assets.

Two distinctive features characterize international negotiations over
IPRs. First, in contrast to several other trade-related issues discussed
in this volume, IPR negotiations often take place in a zero-sum game
(Chen & Puttitanun, 2005; Shadlen, 2005). This is because each country
has a different optimal level of IPR protection. Overall, businesses from
the European Union (EU) and the US could benefit from the upward
harmonization of IPRs, whereas knowledge-importing countries in Asia
and elsewhere prefer relatively lower levels of protection so they can
acquire foreign technologies and guarantee minimum retail prices for IPR
protected goods (Helfer, 2004).

The second distinctive feature of IPR negotiations is their impact
on third countries. While trade discrimination is a frequent practice in
other trade-related issues (Kim, 2022), the most-favored-nation clause of
the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) automatically extends any bilateral or regional concession to all
World Trade Organization (WTO) members. This means that any regula-
tory gain that either the EU or the US secures in Asia is multilateralized
to the benefit of IPR holders from all third countries.

The EU and the US have long been active promoters of strong IPR
protection in multilateral settings. This is for good reason: together, they
received 72% of all receipts for the use of intellectual property worldwide
(World Bank Indicators, 2020). In defending these interests, they have
been the main architects of several multilateral IPR agreements, including
the WTO’s TRIPs Agreement, the World Intellectual Property Orga-
nization (WIPO) Copyright Treaty, and the Anti-Counterfeiting Trade
Agreement. This strategy of pursuing common interests in multilateral
institutions is arguably the EU and the US’ first best option (Drezner,
2007). However, this option is less available today than it was 20 years
ago. Coalitions of developing countries and NGO activists have fiercely
criticized multilateral IPR forums for being biased in favor of IPR holders
(Haunss & Shadlen, 2009; Helfer, 2004; May, 2007). As a result, the EU
and the US now focus their attention on bilateralism (Sell, 2010).

Both the EU and the US deploy various bilateral initiatives on IPRs in
Asia–Pacific. This region is of particular importance because it is home to
several fast-growing economies. From the perspective of IPR holders, lax
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protections in some of these countries could represent a loss of revenue,
while the prospect of domestic IPR reforms can secure these IPR holders’
position as dominant players in knowledge-based industries. Asia–Pacific is
also a good empirical field to study the interaction of EU and US bilateral
initiatives as the region is outside of their respective traditional geo-
economic ‘spheres of influence’. Although there are important country
variations, there are no historical and cultural reasons to expect that either
one should prevail over the other in the region as a whole.

This chapter asks what the relations between these European and
American bilateral IPR initiatives are in Asia–Pacific. It explores two rival
scenarios. The first is the regulatory competition hypothesis. While both
the EU and US support greater protection for IPRs, they nevertheless
have different domestic coalitions concerned with different types of IPRs.
For example, the EU’s agricultural industry has an interest in geograph-
ical indications (GIs), which identify produce with its region of origin
(e.g. Parmigiano-Reggiano, Champagne, etc.). The US, meanwhile, lacks
a local constituency that supports GIs and instead favors the use of trade-
marks to protect designation of origin (Hayes et al., 2005). As a result,
GIs have been a source of transatlantic tension (Josling, 2006). Institu-
tional factors have also contributed to EU-US conflict on a variety of
other IPR issues, from copyright (Baldwin, 2016; Burrell & Wetherall,
2008; Weatherall, 2011) to antitrust-IPR issues (Czapracka, 2010). Thus,
when working outside of multilateral institutions, one can expect that the
EU and the US, as global regulatory powers, attempt to diffuse their own
specific regulatory preferences and create a coalition of countries around
them (Drezner, 2005, 2007). If this regulatory competition hypothesis is
correct, we should see both the EU and the US using similar strategies
to pursue different IPR interests, as they seek to establish distinct sets of
rival standards (El Said, 2012: 4; Yu, 2004: 389–399).

An alternative scenario is the regulatory coordination hypothesis, which
is also explored in the chapter on sustainable development (Nessel &
Orbie, 2022). This coordination can take the form of a regulatory divi-
sion of labor, under which the EU and the US promote shared interests
through their respective bilateral initiatives in a way that complement each
other’s effort. We envision three different types of coordination. First,
the EU and the US can each focus on a different set of countries. They
can operate this geographical division of labor through partner selection;
specializing on different types of economies, or by focusing on coun-
tries with whom they are relatively closer politically. Second, the EU and
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the US can specialize in different diffusion mechanisms. According to a
“good cop/bad cop” coordination, one can exercise relatively hard and
direct power, while the other concentrates on softer and more diffuse
mechanisms. Indeed, research has illustrated that the US has had a more
activist approach to international IPR governance, focusing more on
legal enforceability and less on development issues compared to the EU
(Cheek, 2001: 283–284; Horn et al., 2010; Maskus, 2014). This suggests
that the US may be the ‘bad’ cop to the EU’s ‘good cop’. Third, the EU
and the US can each specialize in different aspects of IPR protection. One
can center its initiatives on copyright while the other work on patent; or
one can seek to increase legal standards while the other focus on enforce-
ment efforts. If this division of labor hypothesis is correct, we should
see the EU and the US specializing in either different countries, policy
mechanisms or IPR issues.

The remaining of the chapter compares EU and US bilateral IPR initia-
tives in Asia–Pacific. The chapter is divided in three main sections, each
focusing on a different trade-related mechanism that the EU and the
US can use bilaterally to export their IPR rules. These mechanisms are
(1) treaty-making (agreeing in a trade agreement to adopt certain IPR
rules in exchange for market access), (2) coercion (threatening countries
with trade sanctions if they failed to adopt certain IPR rules), (3) and
socialization (using trade capacity building to convince a government to
adopt certain IPR rules). The literature has found that these mechanisms
are frequently used by regulatory powers to diffuse their IPR standards
abroad (Morin & Gold, 2014; Krizic & Serrano, 2017). While treaty
making, coercion and socialization are at the time used concurrently or
sequentially, we view them as independent mechanisms as they do not
necessarily rely on each other. For each of these three mechanisms, we
examine whether the EU and the US promote rival standards or if they
seem to operate under a division of labor.

Treaty Making

By incorporating legal standards into their trade agreements, the US and
the EU attempt to export their own IPR rules in other countries. Many
of these rules are ‘TRIPS-plus’, that is standards with higher levels of
protection than the TRIPS agreement. While both the EU and the US
have used treaty making for rule exportation, the US was an earlier and
more aggressive adopter of this mechanism. All but one of the agreements
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signed by the US since 1991 include TRIPS-plus provisions, versus only
13 of the 57 signed by the EU, ten of which were signed after 2006
(Morin & Surbeck, 2019).

Furthermore, the standards pursued by the US have been precise
in detail and largely consistent across its various agreements (Morin &
Surbeck, 2019). By contrast, the EU’s agreements have varied greatly
in the provision they include and have historically favored vague and
less prescriptive standards (Pugatch, 2007). It was only after the Global
Europe Strategy was released in 2006 that the EU became more assertive
in including TRIPS-plus obligations in its trade agreements, beginning
with the EU-CARIFORUM economic partnership agreement signed in
2008 (Jaeger, 2015; Melo Araujo, 2013; Moerland, 2017). Therefore,
both the EU and the US have used treaty making, despite the fact that
the EU did so later than the US.

The EU’s and the US’s pursuit of TRIPS-plus IPR standards through
treaty making have been well researched. However, these studies have
looked either at US agreements (Cartwright, 2019; Fink & Reichen-
miller, 2005; Krikorian & Szymkowiak, 2007; Osgood & Feng, 2018)
or EU agreements (El Said, 2007; Drexl, 2014; Moerland, 2017; Grosse
Ruse-Khan, 2011; Melo Araujo, 2013; Muzaka, 2013). Only a few have
compared the two (Pugatch, 2007; Lindstrom, 2009; Krizic & Serrano,
2017; Watal, 2014). The following analysis compares the TRIPS-plus
trade agreements of the EU and the US in the Asia–Pacific. The anal-
ysis examines EU and US partners’ selection, as well as what TRIPS-plus
provisions these agreements contain.

The Use of Treaty Making: Countries

The Asia–Pacific has not been a priority of either the EU’s or the US’s
preferential trade agreement strategies. Nevertheless, both the EU and the
US have a number of preferential trade agreements in the Asia–Pacific,
as illustrated by Fig. 5.1. There is not clear logic for partner selection,
or at least on the basis of IPRs. Partner countries include high income
(e.g. Singapore) and developing countries (e.g. Papa New Guinea); high
growth (e.g. Laos) and stagnant economies (e.g. Japan); and countries
with weak IPR standards (e.g. Vietnam) as well as high IPR standards
(e.g. Australia).
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Fig. 5.1 US and EU preferential trade agreements (2000–2018) with Asia–
Pacific countries

In addition to the EU’s and the US’s bilateral agreements in the
region, the EU and the US were also both parties to the Anti-
Counterfeiting Trade Agreement (ACTA), along with five other countries
in Asia–Pacific. All five are high-income countries: Japan, New Zealand,
South Korea, Singapore and Australia. However, the European Parlia-
ment rejected ACTA in 2012, which has rendered the agreement largely
defunct. Aside from ACTA, there has been no cooperation through joint
treaty making efforts from the EU and the US in the region. Indeed, the
Trans-Pacific Partnership (TPP), a TRIPS-plus agreement pursued by the
US, did not have the EU as a party. The US, of course, withdrew from the
TPP in 2017. Following the US’s withdrawal, eleven IPR clauses relating
to either copyright or patents were altered or removed entirely from the
agreement.

Overall, there is no coordination on partner selection. While there are
some countries that have only one agreement with either the EU or the
US, there is also overlap. As Fig. 5.1 illustrates, South Korea, Vietnam
and Singapore have bilateral agreements with both the EU and the US.
The EU is currently negotiating a trade agreement with Australia, which
already has an agreement with the US. The US, meanwhile, pursued
TRIPS-plus standards with Japan via the TPP, though not in the 2019
US-Japan trade agreement or the US-Japan Digital Trade Agreement.
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However, it is important to note that the EU and the US have not
been the only states in the region pursing TRIPS-plus agreements. For
example, South Korea has signed four free trade agreements with other
Asian countries, while Japan has signed seven. These agreements include
an average of twelve TRIPS-plus provisions overall (Morin & Surbeck,
2019). Meanwhile, neither the EU nor the US has a full-fledged trade
agreement with the largest economy in the region, China.1 Nevertheless,
China has signed TRIPs-plus agreements with South Korea, Switzerland,
Costa Rica, Peru, Pakistan, Chile and Australia. China is also a party
to the Regional Comprehensive Economic Partnership (RCEP) negoti-
ations, which is hosting a “battle… to decide the intellectual property
law for half the world’s population” (Chander & Sunder, 2018: 331).

China’s Belt and Road Initiative also involves cooperation on IPR
issues—although this is largely limited to administrative and socialization
efforts. Although China appears reluctant to use either RCEP or the Belt
and Road to export its intellectual property standards as the EU and US
have done (Cheng, 2019; Yu, 2019), both initiatives will have a signifi-
cant impact on intellectual property governance in the region. Therefore,
following the US’s withdrawal from the TPP and the failure of ACTA,
the most important forum for harmonization on IPRs in the Asia–Pacific
does not include either the EU or the US.

The Use of Treaty Making: IPR Issues

The transatlantic division of labor may not be in the use of the mecha-
nism itself, or the countries targeted with it, but rather on the IPR issues
addressed. That is, the EU and the US could use their bargaining power
to focus on different IPR issues of common interest. Alternatively, they
may be using trade agreements to engage in regulatory competition by
building rival coalitions.

Regulatory competition or coordination may be pursued through the
design of the agreement’s themselves. Figure 5.2 shows the TRIPS-plus
IPR provisions that appear across the EU and US’s trade agreements
with Vietnam, South Korea and Singapore. These countries make good
comparisons, as all three have agreements with both the EU and the
US. Furthermore, all signed their agreements with the EU after the

1 We classify the 2019 US-China agreement as part of coercion strategy rather than a
treaty making strategy.
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2006 Global Europe Strategy, marking the beginning of the EU’s more
aggressive TRIPS-plus negotiating strategy. Vietnam and Singapore are
also members of the TPP. However, the TPP was not included in this
comparison because the US left the agreement in 2017.

As Fig. 5.2 illustrates, there are several differences in the standards
pursued by the EU and the US through treaty making. First, the US
has included more TRIPS-plus provisions on patents and trademarks.
Second, the EU has included some provisions on traditional knowledge
and genetic resources while the US has not, though neither issue area has
been a priority for the EU. Third, and perhaps more importantly, the EU
has included more TRIPS-plus provisions on GIs than the US. In fact,
the US has not included any provisions on GIs in its agreements with
Vietnam, South Korea or Singapore.

The US and the EU disagreements on GIs are well known, and evident
in their respective treaty making efforts in Asia. The EU-South Korea
agreement, for example, “embraces most of the main pillars of the EU
system” on GIs (O’Connor & de Bosio, 2017: 52). South Korea was
forced to strike a delicate balance with both of its agreement with the EU
and the US, and sought to allay US concerns over the GI provisions in its
agreement with the EU (Kim, 2001). However, the EU has struggled to
gain the same success in its agreement with Vietnam, which had already
committed to US-favored provisions through the then well-established
TPP negotiations (which included the US at the time, as well as countries
such as Australia which supported its positions).

The differences in treaty making shown in Fig. 5.2 do not illustrate
a case of regulatory coordination through a division of labor on IPR
issues, but instead a limited case of regulatory competition. First, if there
were a division of labor then this division should extend to copyright
and enforcement. Instead, the EU and US are replicating each other’s
efforts on those issues. Second, trademark and patent standards pursued
by the EU in the above trade agreements reflect those included in its
other bilateral agreements with countries which are outside of the Asia–
Pacific and which do not have agreements with the US. However, EU’s
pursuit of GIs does in this case illustrates some limited regulatory compe-
tition. There may also be limited regulatory competition on trademark
and patent issues, as the US does pursue standards that the EU does
not. Overall, the EU and US replicate each other’s efforts on the TRIPS-
plus pursued through treaty making, with isolated examples of regulatory
competition.
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Coercion

Both the EU and the US use coercive mechanisms to pursue their inter-
ests on IPRs globally. The US was the first to do so. Under Section 301 of
the Trade Act of 1974, the United States Trade Representative (USTR)
has the authority to impose trade sanctions on countries that engage in
‘unfair’ trade practices. The USTR began targeting countries with 301
actions for their lack of protection of US-held IPRs in the early-1980s
(Sell, 2003). The US later created ‘Special 301s’ under the Trade Act of
1988 to specifically address IPRs. Every year the USTR releases a Special
301 Report, which identifies countries with a level of IPR protection
deemed insufficient or inadequate. The reports use a tiered system, with
Priority Foreign Countries and the Priority Watch List being the most
severe and Watch List countries being less severe. Countries risk being
targeted with trade sanctions: if problems with their protection of IPRs
continue to go unaddressed.

Another coercive tool used by the US is the review a country’s Gener-
alized System of Preferences (GSP) status. The GSP was introduced
through the Trade Act of 1974, and gives developing countries greater
access to the US market. However, if the US believes that a country is
engaging in ‘unfair’ trade practices it can investigate and review the coun-
try’s eligibility for the GSP program. The Omnibus Tariff and Trade Act
of 1984 required the President to consider the level of IPR protection
when determining whether a country should be designated a beneficiary
developing country under the GSP program. Countries risk being denied
GSP status or having it revoked for not protecting IPRs.

In 1984, the EU created a similar ‘retaliatory’ trade mechanism to
the 301s, initially known as the New Commercial Policy Instrument and
later the Trade Barrier Regulation. However, the EU did not use these
unilateral mechanisms to target poor protection of IPRs until later. In
2004, the EU released a strategy paper for addressing IPR protection
in third countries—which involved a more active role for Trade Barrier
Regulation (Krizic & Serrano, 2017: 65). Under the strategy, the EU
mimics the Special 301 approach, including the identification of ‘priority
countries’ in a very similar way to the Special 301 Reports. These EU
reports can lead to binding and enforceable decisions which can in turn be
used to pursue sanctions against third parties (Grosse Ruse-Khan, 2010).
That is, there is a clear path from ‘priority country’ to sanctions, as is the
case with the Special 301s.
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The following analyzes the use of coercion in more detail, comparing
US reports with EU reports. On the US side, we analyze countries on
the Priority Watch List of the annual Special 301s reports from 2006
to 2018, as well as countries targeted by GSP investigations for their IPR
standards during the same period. On the EU side, we identified two tiers
of countries identified in the five EU reports published between 2006
and 2018: priority one (just one country that is the highest priority) and
priority two. The analysis thus considers the countries most at risk of
being sanctioned by the EU and/or the US.

The Use of Coercion: Countries

The EU and the US have largely targeted the same countries in the
Asia–Pacific region. Figure 5.3 shows the countries that have appeared
in the EU IPR reports. China is clearly the main priority for the EU,
appearing as the priority one country in all reports. This makes China the
only priority one country ever identified by the EU. Indonesia is the next

Fig. 5.3 EU and US targets of coercion, 2006–2018
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highest priority among Asia–Pacific countries, followed by the Philippines
and Thailand. Figure 5.3 also shows the countries to appear as Priority
Watch List in the Special 301 Reports, as well as those targeted with GSP
investigations for their poor IPR protections. China is the main target
for Special 301s, having appeared on the priority watch list every year.
Indonesia is the next highest priority among Asia–Pacific countries for
the US, followed by Thailand.

Interestingly, GSP reviews have not been used extensively in the Asia–
Pacific on IPR grounds. Since 2000, the US reviewed the GSP status of
only one Asia–Pacific country on the IPR criteria—Indonesia in 2011–
12 and in 2017–18. This is despite the fact that several countries in the
region are GSP recipients, including Thailand, which has also appeared
on the Priority Watch List.

The main difference between the EU and the US is the Philippines,
which has appeared as a priority two country for the EU but which has
not appeared on the Special 301 Priority Watch List over the period exam-
ined. However, with the exception of the Philippines, both the EU and
the US have used coercion against the same pool of countries, with only
minor variations in the intensity to which each country was targeted.
Therefore, there is no regulatory coordination based on the countries
targeted with coercion, nor with the use of the mechanism itself.

The Use of Coercion: IPR Issues

The alternative possibility is that the EU and the US are engaging in regu-
latory coordination on IPR issues, rather than the countries they target.
To test this hypothesis, we have coded US and EU reports for the IPR
issues that were raised: ‘patents’, ‘copyright’, ‘enforcement’ and ‘other’
IPR issues such as GIs, trade secrets or public awareness of IPRs. The
results thus compare the substantive priorities of the EU and the US in
the Asia–Pacific region.

Figure 5.4 shows the IPR issues raised in the reports, either to note
concerns over the level of protection and/or improvements and progress
on the issue. Because the larger amount of Special 301 reports included
in the analysis, the data is presented as a percentage of all country-reports
that address each issue. Figure 5.4 reveals notable differences between the
US and the EU. The US appears more concerned with patent, copyright
and trademark infringement for example, while the EU is more concerned
with the effectiveness of the judicial system, public awareness of IPRs and
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Fig. 5.4 IPR issues for the EU and US, 2009–2018

the adequacy of copyright and trademark laws. Furthermore, the data
does obscure other differences. For example, both the EU and the US
raise GIs roughly the same amount—but for different reasons. The EU is
often concerned that they are too lax while the US is concerned they are
too restrictive.

Nevertheless, the data does illustrate that overall the EU and US have
similar concerns. This is more evident when aggregating the codes under
their broader issue area, as illustrated in Table 5.1. The table shows the
prevalence of each issue area in the country-reports, as a percentage of the
maximum amount that the issues could be raised. The table excludes the
Philippines from the comparison, which appears in the EU reports but
not the Special 301 Priority Watch List. As the table shows, ‘copyright’,
‘enforcement’ and ‘other’ IPR issues have a similar prevalence for both
the EU and the US, while the US is slightly more likely to raise patent
issues than the EU, and the EU is more likely to raise trademark issues
than the US.
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Table 5.1 Prevalence of issues raised in country reports

Asia–Pacific
(exc. the Philippines)

China

EU (%) US (%) EU (%) US
(%)

Copyright 75 72 70 75
Patents 30 39 54 43
Trademarks 50 34 55 75
Enforcement 58 61 76 65
Other 18 21 32 30

Last, it is worth examining the issues raised with respect to China, which
is the main priority for both the EU and the US. Given this shared prior-
itization, there may be more coordination in their use of coercion against
China. Our analysis does indeed reveal some differences between the EU
and the US’s approach, as seen in Fig. 5.5. For example, the US raises
compulsory licensing while the EU does not, and the EU raises China’s
involvement in multilateral forums while the US does not. However, the
differences between the EU’s and the US’s approach to China largely
reflect the difference shown in Fig. 5.4. The US remains more concerned
with infringement and the quality of law enforcement for example, while
the EU is more concerned with the judicial system and the adequacy of
laws.

However, while both the EU and the US have prioritized China
with their coercion, only the US has escalated to actual trade sanctions.
IPRs were one of the main reasons for the Trump Administration’s 301
investigation launched in August 2018, which resulted in tariffs being
imposed on $365.3 billion worth of imports from China (Morrison,
2019; Williams & Hammond, 2019). In December 2019, the US and
China announced that they had agreed to a ‘Phase One’ deal to begin
easing their trade dispute. Part of this included a trade agreement with an
IPR chapter. The Phase One deal addresses many of the issues repeatedly
raised by the US in its 301 reports, such as: trade secret protections; delays
in patent approvals; online copyright infringement; the production and
distribution of counterfeit goods; use of unlicensed software; enforcement
and penalties for IPR infringement; and trademark registration.
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Fig. 5.5 IPR issues for the EU and US in China, 2009–2018

Furthermore, the agreement reflects the US’s position on GIs, which
are hostile to the EU. Notably, the agreement includes a requirement
that China’s pending and future trade agreements “do not undermine
market access for U.S. exports to China of goods and services using trade-
marks and generic terms” (The United States of America and the People’s
Republic of China, Article 1.15.1). Thus, while the agreement specifically
addresses the US’s grievances with China over IPR protection, it also
seeks to advance its preferred approach to GIs in the region, which are
in sharp contrast with the EU preferences. The opposing demands of the
EU and the US through their coercive mechanisms again indicate some
limited regulatory competition on the issue of GIs.

Despite some notable exceptions, the EU and the US have largely
replicated each other’s efforts on coercion. They have targeted a similar
cohort of countries and have focused on a similar set of IPR issues. Of
course, countries are identified as targets for coercion because they have
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poor IPR protections on specific issues. That is, we ought to expect the
same countries to be targeted for the same reason. However, the repli-
cation on coercion is not coordinated in a way that serves their shared
interests. As Figs. 5.4 and 5.5 illustrate, the EU and the US not only
address similar issues, but address a breadth of issues as well. Greater
prioritization on specific issues would increase the leverage that the EU
and the US would have over their target countries. Through a division
of labor, the EU and the US could narrow their respective focus through
coercive mechanisms to their mutual benefit. This would be particularly
useful against more powerful countries, namely China. Instead, both the
EU and the US address a broad set of issues, with no apparent coordina-
tion. This is particularly interesting given that the EU did not establish its
IPR-focused coercive mechanism until the mid-2000s, well over a decade
after Special 301s were first introduced. It raises questions as to why the
EU felt compelled to pursue this mechanism, considering that the US was
already active in the area.

Socialization

Socialization is the process of internalizing the social norms of a given
community. When the US and the EU socialize foreign government
representatives, they transfer their beliefs that western IPR standards are
appropriate in other contexts (Morin et al., 2011). This process occurs
through various inter-government channels, including technical cooper-
ation and capacity-building initiatives (May‚ 2004). For both the EU
and the US, the use of socialization is closely linked to other mecha-
nisms (Morin & Gold, 2014). For example, the US uses socialization
as a precursor to treaty making. As the United States Agency for Inter-
national Development (USAID) has noted, capacity-building programs
on intellectual property can “increase readiness to enter into free trade
agreements” (USAID 1998:4). Meanwhile, the EU holds bilateral polit-
ical dialogues that lay “somewhat between a coercive and persuasive tool”
(Krizic & Serrano, 2017: 7). The dialogues are used in conjunction with
the EU’s coercive mechanisms, usually as a remedy for ‘priority’ countries.

Socialization as a mechanism is fragmented, and is delivered by a
variety of institutions and actors. For example, US agencies engaged
in IPR socialization include the Department of Justice, the US Library
of Congress Copyright Office, the United States Patent and Trade-
mark Office (USPTO), Customs and Border Protection, USAID, the



114 J.-F. MORIN AND M. CARTWRIGHT

Department of State, the USTR, and the United States Trade and Devel-
opment Agency. The European agencies engaged in socialization include
the European Commission, the European Intellectual Property Office
(EUIPO)2 and the European Patent Office (EPO), as well as numerous
agencies from member states. In addition to the above public institu-
tions, there are a number of non-state organizations providing technical
assistance to developing countries.

The decentralized nature of socialization makes data difficult to collect
and compare. However, our analysis examines some of the available infor-
mation on the EU and US’s socialization initiatives both within the
Asia–Pacific and more broadly. This work draws primarily on government
documents, press statements and websites, as well as data from previous
studies (Morin, 2018).

The Use of Socialization: Countries

Both the EU and the US have engaged in extensive socialization initia-
tives in the Asia–Pacific, targeting most of the region’s developing states.
Table 5.2 details selected EU socialization initiatives in the Asia–Pacific,
including information on the administrating agency, recipient country,
scope and budget. As it shows, the EU has engaged in socialization
with ASEAN countries for over 25 years, including through the ASEAN
Project on the Protection of Intellectual Property Rights (ECAP). From
1993 up until 2016, ECAP had three phases. The first phase focused
on the protection of patent and trademark, while the latter phases were
broadened up to a variety of other IPR issues. From 2018, the ECAP
program was incorporated into the ASEAN Regional Integration Support
initiative (ARISE+).3 ARISE+ provides technical cooperation to help
ASEAN develop a more integrated internal market. ASEAN countries are
also included in the IP Key South-East Asia initiative launched in 2017. IP
Key is a forum of cooperation between the EU and others, to encourage
jurisdictional convergence on IPRs (EUIPO, 2019).

China has also been a major target of socialization through a variety
of initiatives, beginning with the EU-China Intellectual Property Rights
Project (IPR1) in 1999. The IPR1 program provided technical assistance

2 Formerly the Office for Harmonization in the Internal Market.
3 Known as ‘ARISE’ 2013–2016 and ‘ARISE + ’ from 2017.
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to China as it strengthened its intellectual property legislation during
its ascension to the World Trade Organization. Meanwhile, the second
phase called IPR2 (2007–2011) focused on enforcement (Crookes, 2014;
Krizic & Serrano, 2017 69). Since IPR2 ended, technical assistance has
been provided through the IP Key program. China has also engaged in
annual political dialogues with the EU since 2004 “to share information
on IPR strategies, multilateral and bilateral IPR issues, and national IP
legislation and practices, with the goal of identifying shortcomings and
proposals for improvement” (European Commission, 2018a: 1).

Additionally, since 2005 China and the EU have met twice-annually
through an ‘IP Working Group’, which focusses on specific issues at
technical level. Industry and other IPR holders also participate in the
working group (European Commission, 2018a). Other Asia Pacific coun-
tries to engage in political dialogues include South Korea and Thai-
land (European 2018b; Commission, 2017). Meanwhile, IPR issues are
also discussed through the EU-Indonesia Business Dialogue and the
EU-Philippines Working Group on Trade and Investment (European
Commission, 2018c).

The US’s socialization initiatives are not as stable or regular as the
EU’s. Table 5.3 shows the recipient countries of trade capacity programs
from 1999–2014. The table also shows the implementing agencies and
the funding provided. As the table illustrates, ASEAN countries and China
have been the primary recipients of this support. More generally, from
2005 to 2010, both state and non-state organizations in the US spon-
sored 370 events for Asia–Pacific countries. The largest recipient country
was China, which accounted for over a third of these events, followed
by ASEAN countries, which collectively accounted for over 60% of the
events.

Overall, from 1995 to 2014, the EU engaged in at least one capacity
building initiative with all developing countries in Asia with except for
East Timor, North Korea and Taiwan, while the US has engaged with all
countries except East Timor, North Korea and Brunei. Therefore, the EU
and the US have not engaged in a division of labor based on the coun-
tries, with both focusing their socialization on a similar pool of countries,
particularly China and ASEAN member states.
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Table 5.3 US IPR trade capacity building program recipients, 1999–2014

Country Agencies Funding

Philippines Department of Commerce, Department of Justice,
USAID

$1,671,064

China Department of Commerce, Department of Justice,
Trade and Development Agency

$1,125,458

ASEAN Department of Commerce $1,099,318
Vietnam Department of Commerce, Department of Justice,

USAID
$1,040,793

Laos Department of Commerce, Department of Homeland
Security, Department of Justice, USAID

$769,613

Thailand Department of Commerce, Department of Homeland
Security, Department of Justice, Department of State,
USAID

$754,588

Indonesia Department of Commerce, Department of Homeland
Security, Department of Justice, USAID

$539,278

Myanmar USAID $200,000
Cambodia Department of Commerce, Department of Homeland

Security, Department of Justice
$151,529

Malaysia Department of Commerce, Department of Justice $72,123
South Korea Department of Commerce, Department of Justice $48,319

Source authors

The Use of Socialization: IPR Issues

However, the EU and the US may prioritize different issues more than
others, and these priorities may change over time and/or between recip-
ient countries. This data is extremely difficult to gather, as socialization
initiatives involve numerous individual events and meetings, involving a
vast variety of actors. Because the US’s socialization initiatives are less
institutionalized and more ad hoc, data on what IPR issues it has priori-
tized is even more difficult to find. Nevertheless, the US agencies involved
in socialization do provide some insight into the US’s priorities. Some
agencies such as the US Copyright Office and the US Patent and Trade-
mark Office have a narrow focus on their specific areas. Others, such as the
US Department of Commerce and the US Department of State, address
a broad variety of concerns.

Data from Morin (2018) measures the cooperation between different
state and non-state entities in delivering technical assistance programs
from 1995 to 2014, along with their agenda on IPRs issues. There
are two primary agendas on IPRs: a maximalist agenda or a minimalist
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agenda. Maximalists support robust protections for IPRs while minimalist
support relatively lax IPR protections. If an organization does not have
a clear preference either way, then it has an ‘indeterminate’ IPR agenda.
Both the EU and the US have maximalist preferences, and each pursue
these preferences through all of their mechanisms.

However, the EU has also cooperated with both minimalist and inde-
terminate organizations more than the US. Of the organizations to have
cooperated with at least one EU agency, 14% are minimalist and 19%
are indeterminate, versus 6% and 12% for the US, respectively. The mini-
malist partners of the EU include civil society groups such as International
Centre for Trade and Sustainable Development as well as international
organization such as UNCTAD. These minimalist partners are generally
concerned with development issues.

Meanwhile, the US is more likely to collaborate with maximalist private
organizations, particularly industry trade groups such as the Motion
Picture Association of America. Private maximalist organizations make up
almost half of the collaborations across all US agencies, versus just 8% for
the EU. Therefore, there are measurable differences in how the EU and
the US engage in socialization. Nevertheless, the EU still favors maxi-
malist IPRs and largely cooperates with other organizations that support
a maximalist agenda (67% of its collaborations).

As Matthew and Munoz-Tellez (2006: 640) have found, “there is
little evidence that EC programmes are incorporating TRIPS flexibilities,
presenting policy alternatives or focusing on capacity building to enable
developing countries to negotiate proactively on IP issues”, but rather
“the EC approach is highly sensitive to partners’ requests and priorities”
resulting in a more pluralist approach. This suggests neither regulatory
competition or coordination. Instead, it illustrates that the EU is more
willing to engage with development concerns and civil society groups
than the US. Both remain committed to their maximalist agenda overall,
although the intensity in which different IPR issues are pursued is difficult
to assess.

Conclusion

This chapter compared the bilateral IPR initiatives of the EU and the US
in the Asia–Pacific, specifically examining their use of three mechanisms:
treaty making, coercion and socialization. Through this comparison, the
chapter tested two rival hypotheses of EU–US IPR governance. The first
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is the regulatory competition hypothesis, which suggests that the EU and
the US have attempted to undermine each other’s efforts as they pursue
distinct and rival IPR priorities. The second is the regulatory coordination
hypothesis, which suggests that the EU and the US have cooperated by
focusing their resources on different mechanisms, IPR issues or countries,
which are of common interest to them both.

Our analysis illustrates that neither hypotheses is dominant in the Asia–
Pacific, and instead the EU and the US mostly duplicate each other’s
work. Overall, they both use all three mechanisms, and largely target
the same countries and focus on the same IPR issues. There are some
notable exceptions. For example, the well-documented disagreement on
GI is evident, with the EU including GI standards in its trade agreements
while the US does not. Meanwhile, the EU and the US are applying
counterpoising pressure on countries through coercion, with the EU
demanding greater protections for GIs while the US is encouraging laxer
ones. This suggests regulatory competition on this specific issue. Further-
more, the US has clearly prioritized trademarks and patents in its trade
agreements more than the EU. This may indicate some limited regulatory
competition here as well.

Our analysis raises other implications. First, it is clear that the EU
has followed the US’s lead on international IPR initiatives. The EU’s
IPR reports reflect the US’s Special 301 Reports established in the
1980s, while the EU developed its more aggressive TRIPS-plus trade
strategy after the US’s spate of TRIPS-plus agreements in the early
2000s. Explaining why the EU is following the US is an area for future
research. One potential explanation lies in the domestic political economy
of the EU: European leaders might duplicate US strategies to signal to
their IPR-dependent constituents that they take their interests at heart.
Another explanation would be that bureaucrats and negotiators reinforce
their professional identity and reduce political risks by sticking to estab-
lished norms and procedures. Or perhaps the strategic objective of the
EU is to increase the number of forums to negotiate rules and adjudi-
cate disputes in order to create space for forum shopping strategies. This
question is beyond the scope of this chapter. Our findings raise impor-
tant policy implications. European and American policy makers should be
cognizant of the actions of other players and consider how to better coor-
dinate on their shared goals. Emulating other countries’ interventions
must be accompanied by an assessment of the marginal contribution that
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can be made by an additional intervention. In some cases, specialization
may be a more beneficial use of limited resources than duplication.

The rise of bilateral action raises policy implications for Asian coun-
tries as well. When Asian governments negotiate IPR with either the US
or the EU, they should be aware that making concessions to one entity
is unlikely to reduce the pressure coming from the other entity, even
though concessions made bilaterally provide benefit to IPR holders glob-
ally. Moreover, by engaging bilaterally with the US and the EU, Asian
countries risk paying the price of the EU/US rivalry over GIs. In this
context, they should prioritize multilateralism and support negotiations
in multilateral settings. Even if some Asia–Pacific countries have expressed
strong criticisms on IPR multilateral institutions in the past, these insti-
tutions might still represent their most favorable settings to negotiate
IPRs.
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CHAPTER 6

Most-Favoured Nation Clauses:
A Double-Edged Sword in a Geo-Economic

Era

Fabian Bohnenberger and Clara Weinhardt

Introduction

The most-favoured nation (MFN) principle represents the cornerstone of
international trade. It is most prominently expressed in Article I of the
General Agreement on Tariffs and Trade (GATT 1947), which states that
“any advantage, favour, privilege or immunity granted by any contracting
party to any product originating in or destined for any other country shall
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be accorded immediately and unconditionally to the like product origi-
nating in or destined for the territories of all other contracting parties.”
Simply put, states must extend steps they take towards the liberalisation
of trade with one partner to all other members of the multilateral trade
regime. Yet, even though MFN is identified as the key organising principle
of trade multilateralism, both its origins and current usage reach beyond
the multilateral sphere.

Today, a multitude of MFN clauses feature in bilateral and regional
free trade agreements (FTAs). These obligations are formulated in various
ways, carry different legal implications, and cover trade in goods, services,
investment and other regulatory areas. In FTAs, MFN clauses serve two
main functions: on the one hand, they can be used strategically to protect
FTA members against economic competitors and help to “lock in” a priv-
ileged trade relationship. If any of the partners were to offer better market
access to another party in the future, these new concessions would need to
be passed on to the members of existing FTAs with an MFN commitment.
On the other hand, MFN may in this way help further the expansion of
trade and make FTAs “stepping stones” towards multilateral trade liber-
alisation. On a practical level, MFN clauses can also be seen as a way to
streamline international trade diplomacy, making negotiations more effi-
cient and saving resources that would otherwise be needed to constantly
update trade agreements.

Yet, despite the proliferation of MFN clauses across trade agreements,
there is still surprisingly little academic literature on the rationale behind
their use and their real-world effects on trade policy-making. Classic
contributions (often by economists) are primarily preoccupied with the
free-rider problem that an unconditional MFN clause creates (Viner,
1931; Ludema & Mayda, 2009), while others focus on the histor-
ical origin of MFN (Coutain, 2009; Schill, 2009) or their effects on
the calculus of states engaging in trade negotiations (McCalman, 2002;
Pahre, 2001).

Against this background, this chapter maps the contemporary use of
MFN clauses in bilateral and regional free trade agreements, examines
the motives driving their increasing use, and discusses their implica-
tions for global trade governance with a particular focus on the relations
between Europe and Asia. Based on our analysis of primary and secondary
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sources, including a limited number of interviews,1 we develop three main
arguments:

First, we show that the recent rise of MFN clauses in bilateral and
regional FTAs is driven primarily by geostrategic motives. By contextual-
ising these motives against earlier uses of MFN dating back to medieval
times, we show that this signifies a rediscovery of their strategic potential
that prevailed pre-Second World War. We thus argue that the widespread
unidimensional portrayal of MFN as a tool to “multilateralise” liberal-
isation commitments achieved in bilateral negotiations (Coutain, 2009;
Schill, 2009) ignores the mercantilist considerations through which MFN
originated in the first place.

Second, we explore regional and issue-specific variants of MFN design.
In doing so, we show that there are no clear geographic variants, but that
the use of MFN clauses is highly uneven across major trading nations.
We also find a notable diversification of MFN clauses across trade in
goods, services, investment and regulation, with new variants modifying
the provisions’ potential strategic impact on specific trade relationships.
However, these variants also increase complexity and uncertainty about
their application. We argue that the main implication in terms of their
strategic potential is that trade relations between Europe and Asia—as
well as between other regions—develop within an increasingly complex
and interdependent web of liberalisation commitments (Adriaensen &
Postnikov, 2022).

Third, we assess the real-world implications of the rise of MFN clauses.
We argue that the intention to use MFN clauses in FTAs as a strategic
foreign policy instrument does not guarantee their effectiveness. This
is because so far there has been little monitoring of their implementa-
tion, i.e., whether better conditions granted to third parties are actually
passed on under MFN. This leaves existing MFN clauses mostly untested
from a geostrategic perspective, with both exporters and governments
unsure about their practical implications. While the reliance on MFN in
FTAs is likely to increase further in the future, our evidence challenges
the conventional view that MFN clauses are effectively used to “future-
proof” FTAs. Conversely, they increase the political costs of further trade

1 Two phone interviews were conducted with members of the Directorate-General for
Trade at the European Commission, in December 2019 and in January 2020. Both
interviews were anonymised.
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concessions that European and Asian trade partners may seek in future
negotiations.

The Origins and Changing Motives Behind MFN

In comparison to other ordering principles of international trade, the
MFN clause underwent a series of remarkable transformations over the
centuries. Originating at the local level between medieval city-states vying
for the best possible access to markets, it first morphed into a tool for the
controlled expansion of trade in the 17th and 18th centuries in (bilateral)
Treaties of Friendship, Commerce and Navigation. Only after the Second
World War did MFN become the cornerstone of the multilateral trade
order, most prominently displayed in the general MFN clause of Article
I GATT. However, the emergence of the GATT did not end the trans-
formations of MFN. Its recent use in FTAs has encouraged a return to
the debates on MFN as a foreign policy tool to defend economic inter-
ests against competitors. This section traces the development of MFN,
revealing the influences of mercantilist vs. free trade ideas on its use, and
provides context for our analysis of the contemporary use of MFN clauses.

MFN as Shaped by Mercantilist and Free Trade Ideas

The exact origin of the MFN clause is contested. Some scholars place
it in the Middle Ages, going back as far as commercial treaties in the
12th century (Schill, 2009: 509), and trade between medieval cities in
the 14th and 15th centuries (Hay, 1961: 664). Most scholars, however,
date the origins of MFN, with its specific terminology, to the 17th
century (Irwin, 1993; Jackson, 1997: 158). MFN clauses at the time
were common in various Treaties of Friendship, Commerce and Navi-
gation.2 For example, the Treaty of Commerce and Navigation between
Sweden and the Netherlands of 1679 included the first generalised MFN
clause, i.e. one not limited to a set of specific future treaty partners
(Hay, 1961: 664). MFN then tended to remain, however, “conditional”
in the sense that MFN treatment was not automatically extended but
depended on a reciprocal exchange of concessions. Trading parties at the

2 See for instance Art. III in the US-Paraguay Friendship, Commerce and Navigation
Treaty, Feb.

4, 1859, 12 Stat. 1091, T.S. No. 272.
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time used MFN “to safeguard preferential treatments accorded in a bilat-
eral relationship” (Schill, 2009: 509) because MFN was understood to
provide a disincentive to grant more favourable concessions to others
in the future. A United Nations study group investigating the use of
MFN clauses suggests that MFN was then generally “founded on the
more pragmatic desire to prevent competitive advantage in the economic
sphere,” meaning that if traders could not secure a monopoly position in
foreign markets, they at least sought to be treated no worse than their
competitors (UN Study Group on MFN, para. 37).

During the 18th and 19th centuries, MFN clauses appeared in a series
of treaty clusters between European states. In the 1860s, European states
exchanged concessions in a dense network of more than 50 bilateral
treaties, originating with the Cobden-Chevalier Treaty between France
and the United Kingdom (Accominotti & Flandreau, 2008; Benedictis &
Nenci, 2014). This made the MFN clause, as Irwin (1993: 96) remarks,
“the linchpin of the 19th-century commercial treaty network.”

The liberalisation movement that began in Britain towards the end of
the 18th century created a new rationale for MFN: the expansion of free
trade (Domke & Hazard, 1958: 55; Kindleberger, 1975). Along these
lines, Britain, France and other Western trading nations abandoned the
practice of attaching conditionality to MFN, meaning more favourable
conditions would automatically apply to treaty partners regardless of
their decision to reciprocate. From a liberal economic perspective, such
“unconditional” MFN is beneficial because it reduces market distortions
(Viner, 1924: 105). This new motive behind MFN, however, was not
shared by all. Most prominently, the more protectionist United States
insisted on strict conditionality, which made sense from a mercantilist
point of view (Viner, 1924: 112).

With the further spread of the free trade movement, including in the
United States (US), unconditional MFN became the default from 1932
onwards (Coyle, 2013: 312). It reflected “liberal ideas about the equality
of States and […] fostering equal competition” (Schill, 2009: 512).
The prevalence of liberal motives led some scholars to perceive MFN as
bilaterally negotiated multilateralism because the “bilateral treaty is to a
certain extent converted into a multilateral treaty by the unconditional
most-favored-nation principle” (Coutain, 2009: 147). Others similarly
portrayed MFN clauses as “an instrument to push towards an order that
is multilateral in substance even though it is based on bilateral treaties”
(Schill, 2009: 509; also Pahre, 2001).
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Yet, the pre-Second World War trade system was decentralised,
meaning the tension between the strategic use of MFN and the uncon-
ditional expansion of free trade persisted. Those nations not part of the
treaty network(s) of major trading powers were, for instance, discrimi-
nated against. That the use of MFN clauses to lock in preferential access
could not be ruled out was also apparent in the way in which imperial
powers designed MFN obligations within their empires. While colonies
and dependent territories had to pass on more favourable market conces-
sions made to third countries, MFN did not apply to their imperial
overlords (see Herod, 1901: 6 on the unilateral form of MFN; see also
Phen, 1924). Moreover, the complexity of MFN clauses—which differed
in their formulations and effects—impeded their stringent implementa-
tion (Phen, 1924: 160), which left room for using or neglecting them in
ways that discriminated against economic competitors. The inconsistent
implementation at the time, for instance by the US (Viner, 1924: 16),
gave rise to many legal disputes over MFN (see Herod, 1901: 12).

The Multilateral High Water Mark of MFN

After the spike in protectionist trade policies during the Great Depression
of the 1930s and the subsequent war years, the creation of the multilat-
eral trade regime shattered all remaining doubts about the link between
MFN and the aim to expand trade. Generalising MFN at the multilateral
level left no room for earlier mercantilist inclinations to use MFN strate-
gically. The GATT 1947 introduced a general MFN rule in Article I,
which obliges its members to “immediately and unconditionally” extend
market opening concessions to “all other contracting parties.” This led
some authors to claim that “[t]he signing of the GATT in 1947 arguably
represents the high water mark for the MFN clause; both in terms of
its intended scope and the level of support it enjoyed from participating
countries.” (Cebi, 2002: 1). From 1947 onwards, the benefits of MFN
extended across an ever expanding membership.

By making MFN the default rule, the GATT thus facilitated a practice
of trade negotiations in which the most important trading nations initially
struck (reciprocal) bilateral deals, which were then multilateralised. From
the perspective of the US, for instance, it mattered most what concessions
it could get from Britain—rather than from Norway or Lebanon, which
as GATT members would still gain the same market access as Britain.
This illustrates how the liberal idea of free trade became the driving force
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behind MFN in the Post-War era and how MFN, in turn, became “the
most important principle underpinning the multilateral trading system for
trade in goods” (Kim, 2014: 445).

In 1995, the scope of multilateral trade liberalisation was expanded
with the creation of the World Trade Organization (WTO) that, in addi-
tion to trade in goods, also covers trade in services and intellectual
property rights. The WTO agreements on both services and intellectual
property rights contain similar MFN clauses to the GATT, although the
principle is handled slightly differently and less stringently compared to
the GATT. In the General Agreements on Trade in Services (GATS), for
example, MFN also is the default rule. However, exceptions from MFN
are more explicitly and liberally allowed (Kim, 2014: 446); the GATS
Annex on Article II contains lists of country-specific MFN exemptions,
which members are free to modify for specific trade partners in their
FTA negotiations. The Agreement on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) also offers far-reaching exemptions to
the general MFN clause. Nonetheless, the inclusion of MFN shows that
the expansion of free trade—rather than a mercantilist strive for relative
gains—was still a major driving force when these multilateral agreements
were created.

However, while the general MFN clauses of the GATT/WTO remain
unprecedented in their coverage (Coutain, 2009: 168), there are some
purposefully designed loopholes. Most prominently, both Article XXIV
GATT and Article V GATS stipulate that members can discriminate
against other members if they negotiate a regional or bilateral trade agree-
ment.3 The tension that this creates was recognised early, with legal
scholars discussing the reasons for and limits of this “Article XXIV privi-
lege of MFN exception” (Jackson, 1993: 125). However, when this rule
was designed in the late 1940s, “few thought this exception would be
used except under rare circumstances” (Bhagwati, 2008: 9). In part, FTAs
were also seen as benign, with most actors assuming that progressive
liberalisation on lower levels would eventually be translated to the multi-
lateral level. However, when the WTO’s first negotiation round became
largely deadlocked from the mid-2000s onwards, preferential agreements
increasingly turned into an attractive alternative to trade multilateralism.

3 Similar exceptions remain possible for preferential trading schemes for developing
country members, or for safeguards and other trade remedies (UN study group, para.
47).
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Promising a fast way to secure better access to the markets of key
trade partners, an increasing number of members opted for the bilat-
eral and regional route. As of 1 June 2020, the WTO counts 303 active
preferential trade agreements.

The Return of Geo-economic Motives: Contemporary Use of MFN
in FTAs

With the return to the bilateral realm, and despite the continuing signif-
icance of the multilateral rules, negotiators quickly rediscovered—if the
knowledge had ever been lost—the discriminatory potential of MFN.
While it is in principle possible that the inclusion of MFN clauses in FTAs
follows the liberal logic of facilitating the expansion of trade (similar to the
18th and 19th century), evidence from EU trade policy-making suggests
that the return of MFN in FTAs is driven by geostrategic reasoning rather
than the liberal idea of trade expansion (also see Adriaensen & Postnikov,
2022).

At the EU level, MFN was rediscovered as a strategic tool to lock-in
economic advantages vis-à-vis economic competitors that are negotiating
in parallel (or in the future) with the same trade partner. This motive
was, for instance, at play when the EU’s trade negotiations with Korea
launched in May 2007, around the same time that the FTA negotiations
between Korea and the US were nearing conclusion (see Hilpert & Park,
2022). The inclusion of MFN clauses in the services and investment chap-
ters reflected the EU’s goal to ensure that European companies would not
be treated any worse than their US competitors (Interview 1, EU trade
official, by phone, 19.12.2019). The EU-Korea FTA was no outlier in
this sense and, as the interviewee claimed, “the EU now includes MFN
clauses in many of its FTAs to ensure its competitors cannot negotiate
better market access” (Interview 1).

Since then, geostrategic concerns have gained further prominence in
EU trade policy-making (Meunier & Nicolaidis, 2019), which has, among
other things, been reflected in the inclusion of MFN clauses in recent
FTAs. The rise of economic nationalism and tensions in global trade
policy-making as evidenced by the US-China trade war and the paralysis
of the WTO’s dispute settlement body have reinforced this trend. There
is now a strong perception in the EU that it cannot count on the mutu-
ally beneficial expansion of trade—embodied by the WTO’s general MFN
clause—and, instead, needs to be more strategic, employing bilateral or
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regional trade frameworks to protect its power and position. As expressed
by another interviewee, “we are multilateralists and do not believe in
discrimination based on origin – but you have to be less naïve in this
current scenario” (Interview 2, EU trade official, by phone, 14.01.2020).
Being “less naïve” in the context of FTAs entails that the EU needs “to be
sure to capture any better deal that partners may conclude in the future”
(Interview 2). The interviewee emphasised that the MFN clause should
be actively used in this regard to protect the EU from its trading part-
ners, including the US and China (ibid.). The EU-Mercosur FTA, for
instance, contains MFN clauses that apply to public procurement, which
would guard the EU against a scenario in which Mercosur states offer
better access to China in the future.

This indicates that the return of MFN clauses in FTAs is driven in
large parts by the recognition of their discriminatory potential and the
intention to lock in privileged trade partnerships. In contrast to 19th
century trade, however, the general MFN clause that exists in parallel
at the multilateral level still sets limits to this discrimination.

Regional and Issue-Specific Variants
of MFN-Design and Their Strategic Potential

This section maps the contemporary use of MFN clauses in FTAs and
assesses their potential to secure advantages vis-à-vis competitors. First,
there has been a growing trend to include MFN clauses in FTAs since the
1990s, in particular in service and investment chapters. Second, govern-
ments have put varying emphasis on the inclusion of MFN clauses into
their trade agreements, resulting in some stark differences in countries’
overall reliance on MFN as a trade policy tool. The traditional economic
heavyweights of the Quad (the EU, the US, Japan and Canada) included
MFN clauses in their FTAs much more frequently than the emerging
powers of the BRICS (Brazil, Russia, India, China and South Africa).
Third, there has been a notable diversification of MFN clauses, with new
variants modifying the effect of MFN for specific trade relationships. This
can be seen when comparing MFN clauses across EU-Asia FTAs; the
MFN provisions differ considerably regarding their scope and applica-
tion. Overall, the growing density and complexity of MFN clauses in
FTA networks underline the increasing interdependence between past and
future trade negotiations conducted outside of the WTO.
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Increasing Use of MFN Clauses

Contemporary MFN clauses do not apply to whole agreements, but
rather cover specific areas of market access or other—more or less well-
circumscribed—obligations. A key trend over the last three decades has
been the increasing inclusion of MFN clauses in FTA chapters dealing
with new aspects of trade liberalisation that go beyond tariff cuts and
trade in goods. One explanation for this is that the strong general MFN
clause in the GATT leaves little room for bilateral MFN in FTA chap-
ters on trade in goods. Conversely, new areas tend to be less regulated
at the multilateral level, meaning that bilateral MFN provisions can make
more of a difference. As a result, we have seen an increasing inclusion
of MFN in those chapters of trade agreements that cover services trade,
foreign investment, public procurement, and, to a lesser degree, other
regulatory measures like taxation and the protection of intellectual prop-
erty rights. This increasing variety naturally reflects negotiators’ interest
in using FTAs to move beyond multilateral commitments. Given that the
multilateral trade negotiations continue to be blocked, it is likely that the
trend to include MFN in various FTA chapters will continue and possibly
intensify in the future (Interview 2, EU trade official).

One area in which MFN clauses are increasingly used are trade and
investment chapters in FTAs. As Fig. 6.1 illustrates, MFN clauses on both
services and investment started to spread in the 1990s. At the time, it
became more common to negotiate FTAs that extend beyond the tradi-
tional realm of trade in goods. A prominent example is the 1992 North
American Free Trade Agreement (NAFTA) between the US, Mexico and
Canada that contains MFN commitments on investment and services that
require that “[e]ach Party shall accord to service providers of another
Party treatment no less favorable than that it accords, in like circum-
stances, to service providers of any other Party or of a non-Party.”4

In this way, the clause prevents a future scenario in which one of the
NAFTA members offers more favourable access to its service (and invest-
ment) markets to non-NAFTA members. Almost identical language can
be found in many other FTAs, ranging from the 2006 Trans-Pacific
Strategic Economic Partnership Agreement between Brunei, Chile, Singa-
pore and New Zealand (Art. 12.5) to the eleven-member Comprehensive

4 Art. 1203 NAFTA. On investment see Art. 1103.
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Fig. 6.1 MFN Clauses concerning services and investment for FTAs over time
(Source own compilation based on the Design of Trade Agreements [DESTA]
Database)

and Progressive Agreement for Trans-Pacific Partnership (CPTPP, Art.
10.4).

Beyond services and investment chapters, MFN clauses also increas-
ingly appear in other regulatory areas like intellectual property rights.
MFN obligations on trade in goods are less frequent.5 Prominent excep-
tions are, for instance, the Economic Partnership Agreements between
the EU and groups of African, Caribbean and Pacific countries, which
include asymmetric MFN commitments on trade in goods (European
Commission, 2019).

Uneven Regional Distribution

Despite the rise of MFN clauses in trade agreements, not all states have
used them to the same extent. Our analysis shows a stark asymmetry
between the traditional major economic players and emerging economies
(see Table 6.1). The Quad countries included MFN clauses in many if

5 Note that the DESTA dataset (see Fig. 1) does not include information on the use
of MFN clauses in trade in goods.
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Table 6.1 Variations in MFN Inclusion

Country Number of FTAs
(only base treaties
without amendments
or accessions)

Services MFN
(FTAs with services
chapter/with services
MFN clause)

Investment MFN
(FTAs with investment
chapter/with
investment MFN
clause)

Quad
EU >80a 46*/16 16/11
US 18 16/13 13/15b

Japan 17 17/16 13/14b

Canada 20 10/9 10/10
BRICS
Brazil 26 2/1 0/1b

Russia 19 0/0 0/0
India 17 4/1 4/1
China 17 14/3 5/9b

South Africa 13 1/1 1/1

Source Own compilation based on DESTA data. Note on coding the data: services chapters are
counted if they are coded as “2” in DESTA, which equals “Substantive provisions liberalizing trade
in services.” Investment chapters are counted if coded as “4,” which equals a standalone investment
chapter “Beyond services”
aCounting the number of EU agreements is tricky as it includes all sorts of regional integration,
association and partnership agreements with a trade component
bThe higher number of MFN clauses is derived from standalone investment treaties, which are only
reaffirmed in the trade agreement

not all of their FTAs. This reliance on MFN also started quite early, for
example, with NAFTA. By contrast, the BRICS have so far not made
much use of MFN clauses, and when they did it often happened in an
agreement with a Quad member (for example, India’s only agreement
including MFN is with Japan). This regional imbalance suggests that
the “rediscovery” of MFN as a strategic tool is heavily driven by the
traditional economic players.

One explanation is states’ preference for “deep” as opposed to “shal-
low” trade integration, which is reflected in the overall level of ambition
and scope of the agreements. While Quad countries have included ever
more domestically sensitive areas in their FTAs, BRICS governments have
in general been more careful in extending their liberalisation commit-
ments into services, investment and other regulatory areas. This pattern
might, however, be partly changing: an exception, as shown in Table 6.1,
is China, which has used MFN clauses actively in its own FTAs. However,
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this development is relatively recent, starting with an agreement with
Pakistan in 2006 (MFN covering only investment), which was followed
with a comprehensive agreement including both services and investment
MFN with New Zealand in 2008. The lack of MFN clauses in BRICS
FTAs is also particularly striking if compared to other states like Mexico,
which negotiated various agreements including MFN clauses on services
and investment not only with Quad states like the US but also with Latin
American countries such as Chile.

Variants of MFN in EU-Asia Trade Relations and Strategic
Implications

As for EU-Asia trade relations, recent negotiations reveal variation in
governments’ reliance on MFN clauses to secure the best possible treat-
ment for their exporters, both regarding the scope of MFN and how
it is applied. The increasing variety of MFN clauses especially shows
governments’ growing interest in shielding their exporters from third
party competitors. However, different ways to restrict the scope of MFN
obligations have increased the complexity and uncertainty around the
concrete strategic implications of MFN. In any case, the rise of MFN
clauses implies that EU-Asia trade relations develop within an increasing
complex web of interdependent FTAs.

The coverage of MFN clauses in recent EU-Asia FTAs differs, firstly,
regarding their scope (see Table 6.2). Most FTAs do not include MFN
clauses regarding trade in goods and focus on the service and invest-
ment chapters, where the scope of MFN varies between agreements. For
example, only the recent EU-Japan FTA (following the example of the
EU-Canada agreement) includes an MFN obligation for services across all
four modes of supply, including the often controversial temporary move-
ment of natural persons. MFN is also increasingly used in other areas
of regulatory governance, such as intellectual property rights like in the
EU-Japan and EU-Vietnam FTAs.6 In addition, the procedures through
which MFN can be invoked vary. For example, the EU-Japan agreement
includes a limited commitment to consult with the other party should

6 The MFN clause in the EU-Japan treaty, for example, states that “[e]ach Party shall
immediately and unconditionally accord to nationals of the other Party treatment no less
favourable than the treatment it accords to the nationals of a third country with regard
to the protection of intellectual property” (Article 14.5).
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Table 6.2 Coverage of MFN Clauses in EU FTAs with Asian countries

Partner Goods MFN Services MFN Investment MFN Regulation
MFN

South Korea
(in force since
2015)

No Yes (Art. 7.8
and 7.14 on
services with
exceptions for
regional
economic
integration)

No (Art. 7.15) MFN clause on
internal taxes
and emission
regulations
(Art. 5, Annex
2-C)

Japan (in force
since 2019)

Limited
commitment to
consult should
third country
receive better
access (Art. 2.8)

Yes (Art. 8.9,
8.17 and 8.24)

Yes (Art. 8.9
with some
exceptions)

MFN clause on
intellectual
property rights
(Art. 14.5)

Singapore
(in force since
2019)

No No Some (insofar as
compensation
for losses is
concerned, Art.
2.5 of separate
investment
agreement)

No

Vietnam (in
force since
2020)

Limited
commitment to
review export
taxes should
third country
receive better
treatment (Art.
2.11)

No Yes (Art. 8.6) MFN clause on
intellectual
property rights
(Art. 12.3)

a third country receive better market access for goods but no automatic
extension of MFN. There are also different ways in which MFN clauses
have been restricted in an effort to tailor them to the specific trade rela-
tionship in question. For example, any investor-state dispute settlement
(ISDS) procedures in other international agreements are excluded from
MFN in the EU-Japan FTA (Art. 8.9 (4)).

The extension of MFN beyond market access and into regulatory
issues reveals governments’ growing interest in safeguarding the position
of their exporters against competitors in as many areas as possible. An
example is the Korea-EU FTA, which includes another unusual MFN
clause covering internal taxes and emission regulations in the sectoral
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annex on motor vehicles and parts (Article 5, Annex 2-C). The annex
in general, and the MFN clause, in particular, reflect EU concerns about
the insufficient harmonisation of Korean regulations with a set of inter-
national standards shaped by the EU (see Young, 2022).7 The MFN
clause provides insurance that even if Korea’s recognition of these stan-
dards takes longer than expected, especially in the contentious area of
car emissions, EU producers will not be treated less favourably than
competitors.

Naturally, these different variants and qualifications for MFN clauses
across agreements increase complexity and thus uncertainty around their
potential strategic implications. And while some FTA commitments are
usually not applied in a discriminatory manner,8 rendering MFN clauses
unnecessary, more intangible benefits stemming from regulatory coop-
eration (like the mutual recognition of professional qualifications) cannot
easily be passed on to other trade partners even if there is an MFN obliga-
tion. The potential to discriminate against others—and hence to prevent
the expansion of (free) trade by locking in a favourable trade relation-
ship—thus not only varies across the type of MFN clause, but also remains
partly contested and unclear.

What is clear, however, is that the increasing prevalence and speci-
ficity of MFN clauses in bilateral and regional FTAs, including between
the EU and the Asia–Pacific, influences global trade policy-making by
intensifying the interdependencies between parallel (and future) nego-
tiations conducted outside the WTO. This is, for instance, evident in
the trade relationship between Europe and Japan. The recent EU-Japan
FTA (in force since 2019) has an impact on future trade negotiations
involving either the EU or Japan. A UK-Japan FTA is a priority for the
UK government, which announced that the new treaty will not only be
based on the EU-Japan FTA, but “will aim to secure additional bene-
fits for UK businesses trading with Japan” (UK Government, 2020).
However, the existing EU-Japan FTA will certainly test this ambition,
as it offers both parties some MFN treatment across goods, services, and

7 Standards developed by the World Forum for Harmonisation of Vehicle Regula-
tions within the framework of the United Nations Economic Commission for Europe
(UNECE).

8 Hofmann, Osnago, and Ruta (2017) very broadly identify customs, SPS, TBT,
TRIMS, GATS, TRIPS, movement of capital, state-owned enterprises, state aid, competi-
tion policy, IPR and investment.
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investment.9 Thus, any more favourable treatment of services and invest-
ment compared to the EU-Japan FTA in any other trade relationship
needs to be passed on. Past and future trade negotiations have become
partly interdependent.

While MFN clauses vary considerably, the way in which they create
interdependence between past, present and future trade negotiations
implies that their strategic potential to lock in privileged trade partner-
ships resembles a double-edged sword. In the words of one interviewee,
MFN can be a powerful tool to make sure economic competitors do
not receive better market access, but there remains “a trade-off because
MFN also limits what we can do […] both in terms of FTAs in place and
others that will be concluded” (Interview 2, EU official). These tensions,
however, stem from legal considerations that are only relevant insofar as
MFN clauses are actually implemented, which, as discussed below, is so
far rarely the case.

The Implications of MFN Clauses:
Not so Strategic After All?

Despite the changing rationales for MFN, the actual practical meaning of
existing MFN clauses is often unclear and, partly as a result, their potential
to act as a geostrategic tool remains largely untested. This is ironic because
already in 1909 scholars observed that “[a]ll through the diplomatic
correspondence of the last century there appear constant disagreements
and ever-recurring irritation over what is the meaning and what are the
obligations attaching to this or that [MFN] clause” (Hornbeck, 1909:
395). This statement still characterises much of the current practice and
literature on MFN, even in the area of investment, which has seen rela-
tively high legal activity (e.g. Schill, 2018: 914). The legally ambiguous
nature of MFN clauses is reflected by their dubious real-world effects,
which somewhat limits the utility of MFN as a geostrategic tool.

What is most notable is that the empirical evidence regarding the
extent to which MFN clauses in FTAs have actually been implemented
since the 1990s and, hence, the extent to which they can be used to

9 On MFN in trade in goods see Article 2.8, para. 4, EU-Japan FTA; on MFN in the
services chapter, see Article 8.17, para. 1 EU-Japan FTA. For MFN on investment, see
Article 8.9. Naturally, some exceptions exist for these MFN clauses, such as taxation and
the mutual recognition of professional qualifications, cf. Article 8.9, para. 3a.
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facilitate the expansion of trade, remains unclear. The case of EU FTAs
suggests that enforcement of MFN clauses remains very limited. So far,
there is no engagement on MFN obligations in dispute settlement on the
bilateral or regional level (Interview 1, EU trade official). While some of
these MFN clauses might simply be too recent, this nonetheless suggests
uncertainty regarding their actual implementation. So far, there also seems
to be no precedent for the application of an MFN clause in any of the EU
FTAs (Interview 2, EU trade official). This lack of actual use in the EU
context raises questions about their potential as a strategic tool to secure
(or protect) relative economic gains against competitors.

The lack of dispute settlement cases and precedent is partly explained
by a similar lack of systematic monitoring at the EU level of trade part-
ners’ compliance with MFN obligations (Interview 1, EU trade official;
Interview 2, EU trade official). As one interviewee speculates, we might
“see no cases [because] we do not know about better market access
granted elsewhere” (Interview 2). One reason for the lack of system-
atic monitoring is the complexity of such an undertaking, which would
entail close monitoring of the commitments that trade partners make
to third countries. Especially for services and other areas of regulatory
complexity, this would be quite difficult to establish across the board. In
other words, MFN clauses might exist on paper, but neither the traders
that might potentially benefit from them, nor their governments can
comprehensively monitor trade partners’ liberalisation commitments with
third parties.

Another potential explanation is that MFN clauses indeed function well
as tools to lock in strategic trade partnerships: the mere prospect of having
to pass on more favourable market access conditions to existing FTA part-
ners may discourage countries from granting more favourable access to
new partners. In that sense, MFN clauses may have a chilling effect, as
they discourage the further expansion of trade.

Recent evidence, however, suggests that the strategic potential to lock
in advantageous trade relations is dubious. Just as any other provision
in international agreements, MFN clauses reduce domestic policy space,
which, combined with their discriminatory potential, can have unintended
consequences. What matters here is that most MFN obligations tend to
be symmetrical. They, for instance, do not only constrain the EU’s FTA
partners in future trade negotiations, but also constrain the policy space
of the EU itself. Using MFN may thus not only backfire in the sense
that offering MFN treatment to others limits a country’s own bargaining
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position in the future (by escalating the costs of concessions in subse-
quent negotiations), but also decreases a government’s ability to react to
unforeseen events.

The best example for this is the situation in which the UK finds itself
after Brexit: with many of the EU’s existing trade agreements featuring
MFN clauses across goods, services and investment, the UK’s negotiation
position is constrained in two ways: First, with regard to the UK-EU
negotiations, it will be extremely hard to convince the EU to make
concessions that go beyond what the EU has already offered other key
trade partners like Canada, South Korea, Japan, CARIFORUM, Vietnam,
or Mexico, all benefitting from some variant of MFN (Magntorn, 2018).
Our interviewees confirmed that in EU-UK trade negotiations, “MFN is
not an obstacle, but it sets some limits to what we can do” (Interview
2, EU trade official) and stated that the MFN clauses are indeed an issue
that they expect to affect the negotiations (Interview 1, EU trade offi-
cial). Second, and perhaps even more difficult to overcome, existing MFN
clauses will constrain the UK in the next stage of negotiating its own trade
relationships with these economies. Again, it will be highly unlikely that
any trade partner will offer the UK any more favourable access that it
would then have to extend, without getting anything in return, to the
EU or any other large economy that benefits from an MFN clause.

On the flipside, the way in which existing MFN obligations limit a
country’s own negotiating position in future talks also allows negotiators
to use the clause as a bargaining chip in the present. One interviewee
explained that they use MFN “as an incentive for the other side to make
a good offer” (Interview 2, EU trade official). This works because “if you
put a poor market access offer on the table, with MFN you cannot offer
anything better to future trading parties” (ibid.). While it thus remains
unclear how MFN obligations will play out in practice, including in the
still relatively recent FTAs between the EU and Asian economies, their
inclusion has already had a tangible effect on negotiations as it encourages
both sides to make better market access offers.

Conclusion

Our analysis reveals the changing motives and rationales for using MFN
in bilateral and regional contexts. Historically, the reasons for MFN have
alternated between the liberal objective of free trade and mercantilist
inclinations to discriminate against economic competitors and lock in



6 MOST-FAVOURED NATION CLAUSES: A DOUBLE-EDGED.... 145

preferential market access. In line with the geo-economic turn in trade
policy-making (Adriaensen & Postnikov, 2022; Meunier & Nicolaidis,
2019), we see a return of the use of MFN clauses in discriminatory ways.
This finding echoes legal assessment of MFN clauses at the bilateral and
regional levels as potential obstacles to further trade liberalisation (Kim,
2014; Pauwelyn, 2009) and goes against the unidimensional portrayal of
MFN as a tool to “multilateralise” liberalisation commitments achieved
in bilateral trade negotiations (Coutain, 2009; Schill, 2009).

Beginning with the proliferation of FTAs during the mid-1990s and
their increasing coverage of trade in services and investment regulation,
MFN clauses started to spread and diversify substantially. We find no
clear regional variants of MFN clauses but identify increasing thematic
variety, which reflects governments’ growing interest to safeguard their
exporters’ interests against third party competitors in as many areas as
possible. MFN clauses also feature increasingly prominently in EU-Asia
trade relations. The FTAs between the EU and South Korea, Japan, and
Vietnam each include multiple MFN clauses covering services, investment
and sometimes trade in goods and other regulatory issues.

Importantly, we also establish that the intention to use MFN clauses
in FTAs as a strategic foreign policy tool does not guarantee their effec-
tiveness. So far, there is limited evidence that MFN obligations in EU
FTAs have actually been used. Moreover, monitoring seems to be limited
to non-existent. Instead, the main effect of MFN clauses so far has been
tactical: negotiators have used them as an additional bargaining chip to
claim further concessions or hide behind their existing MFN obligations
to avoid offering better access. On the bilateral and regional level, MFN
clauses might thus currently play their most salient role not after but
during the negotiations. Yet, MFN clauses also limit the bargaining space
of governments in future trade negotiations. The UK’s Brexit dilemma
prominently displays the strategic repercussions as well as the unintended
consequences imposed by a web of MFN clauses embedded in bilateral
and regional trade agreements.

More generally, our findings raise doubts about the extent to which the
current institutional framework is best captured in terms of rational design
(Koremenos et al., 2001). While there is much talk about the return of
geostrategic motives in trade policy-making—with the US-China trade
war serving as a prominent example (Zhao, 2019)—our chapter provides
evidence regarding the unintended consequences and lack of (proven)
effectiveness of geostrategic considerations in the case of MFN clauses.
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The potential of MFN clauses to lock in gains from trade and protect
exporters from competition thus does not only vary greatly, but ulti-
mately remains uncertain. What is clear, however, is that the practice
to include more and more MFN clauses in FTAs increases the interde-
pendence between trade negotiations. For the EU and the Asia–Pacific,
this implies that future trade negotiations will take place in an increas-
ingly complex web of bilateral and regional FTAs with overlapping MFN
obligations.

References

Accominotti, O., & Flandreau, M. (2008). Bilateral treaties and the most-
favored-nation clause: The myth of trade liberalization in the nineteenth
century. World Politics, 60(2), 147–188. https://doi.org/10.1353/wp.0.
0010

Adriaensen, J.‚ & Postnikov, E. (2022). Geo-economic motives and the negotia-
tion of free trade agreements: Introduction. In J. Adriaensen & E. Postnikov
(Eds.), A geo-economic turn in trade policy? EU trade agreements in the
Asia-Pacific.

Benedictis, L., & Nenci, S. (2014). The cobden-chevalier effect: Evaluating
the causal effect of the most favoured nation clause in presence of network
interdependence.

Bhagwati, J. (2008). Termites in the trading system. Oxford University Press.
Cebi, P. (2002). The rise and fall of the most-favored-nation clause. https://doi.

org/10.1136/jnnp.2007.115386
Coutain, B. (2009). The unconditional most-favored-nation clause and the main-

tenance of the liberal trade regime in the postwar 1870s. International
Organization, 139–175.

Coyle, J. F. (2013). The Treaty of Friendship, Commerce, and Navigation in the
Modern Era (September 21, 2012).Columbia Journal of Transnational Law,
51 p. 302. UNC Legal Studies Research Paper No. 2150260, Available at
SSRN: https://ssrn.com/abstract=2150260

Domke, M., & Hazard, J. N. (1958). State trading and the most-favored-nation
clause. American Journal of International Law, 52, 55–68.

European Commission. (2019). Overview of economic partnership agreements,
no. June: 2015–17. http://trade.ec.europa.eu/doclib/docs/2009/septem
ber/tradoc_144912.pdf

Hay, P. (1961). The European common market and the most-favored-nation
clause. University of Pittsburgh Law Review, 23, 661–684.

https://doi.org/10.1353/wp.0.0010
https://doi.org/10.1136/jnnp.2007.115386
https://ssrn.com/abstract=2150260
http://trade.ec.europa.eu/doclib/docs/2009/september/tradoc_144912.pdf


6 MOST-FAVOURED NATION CLAUSES: A DOUBLE-EDGED.... 147

Herod, J. R. (1901). Favored nation treatment: An analysis of the most favored
nation clause, with commentaries on its uses in treaties of commerce and
navigation. Banks Law Publishing Company.

Hilpert, H. G.‚ & Park, S. (2022). The EU-South Korea FTA: A model example
for foreign trade policy relations? In J. Adriaensen & E. Postnikov (Eds.), A
geo-economic turn in trade policy? EU trade agreements in the Asia-Pacific.

Hornbeck, S. K. (1909). The most-favored-nation clause. American Journal of
International Law, 3(2), 395–422.

International Law Commission, (2015). Final report of Study Group on the
Most—Favoured—Nation clause Yearbook of the International Law Commis-
sion, 2 (Part Two). https://legal.un.org/ilc/texts/instruments/english/rep
orts/1_3_2015.pdf

Irwin, D. A. (1993). Multilateral and bilateral trade policies in the world trading
system: An historical perspective. In New Dimensions in Regional Integra-
tion, J. de Melo & A. Panagariya (Eds.), 90–119. Cambridge: Cambridge
University Press.

Jackson, J. H. (1993). Regional trade blocs and the GATT. World Economy,
16(2), 121–131. https://doi.org/10.1111/j.1467-9701.1993.tb00158.x

Jackson, J. H. (1997). The World Trading System: Law and Policy of International
Economic Relations. 2nd ed. Cambridge, MA: MIT Press.

Kim, J. B. (2014). Entrenchment of regionalism: WTO legality of MFN clauses
in preferential trade agreements for goods and services. World Trade Review,
13(3), 443–470.

Kindleberger, C. P. (1975). The rise of free trade in Western Europe, 1820–1875.
Journal of Economic History, 20–55.

Koremenos, B., Lipson, C., & Snidal, D. (2001). The rational design of
international institutions. International Organization, 55(4), 761–799.

Ludema, R. D., & Mayda, A. M. (2009). Do countries free ride on MFN?
Journal of International Economics, 77 (2), 137–150. Elsevier B.V. https://
doi.org/10.1016/j.jinteco.2008.08.004

Magntorn, J. (2018). Most-favoured nation clauses in EU trade agreements: One
more hurdle for UK negotiators.

McCalman, P. (2002). Multi-lateral trade negotiations and the most favored
nation clause. Journal of International Economics, 57 (1), 151–176. https://
doi.org/10.1016/S0022-1996(01)00129-5

Meunier, S., & Nicolaidis, K. (2019). The geopoliticization of European trade
and investment policy. Journal of Common Market Studies, 57 , 103–113.

Pahre, R. (2001). Most-favored-nation clauses and clustered negotiations. Inter-
national Organization, 55(4), 859–890.

Pauwelyn, J. (2009). Multilateralizing regionalism: What about an MFN clause
in preferential trade agreements? In Proceedings of the ASIL Annual Meeting
(Vol. 103, pp. 122–124). Cambridge University Press.

https://legal.un.org/ilc/texts/instruments/english/reports/1_3_2015.pdf
https://doi.org/10.1111/j.1467-9701.1993.tb00158.x
https://doi.org/10.1016/j.jinteco.2008.08.004
https://doi.org/10.1016/S0022-1996(01)00129-5


148 F. BOHNENBERGER AND C. WEINHARDT

Phen, V. S. (1924). The most favored nation clause in China’s treaties. Chinese
Social and Political Science Review, 8(4), 157–171.

Schill, S. W. (2009). Mulitilateralizing investment treaties through most-favored-
nation clauses. Berkeley Journal of International Law, 27 , 496–569.

Schill, S. W. (2018). MFN clauses as bilateral commitments to multilater-
alism: A reply to Simon Batifort and J. Benton Heath. American Journal
of International Law, 111(4), 914–35.

UK Government. (2020). Liz Truss kick-starts trade negotiations with
Japan; Press release. https://www.gov.uk/government/news/liz-truss-kick-
starts-trade-negotiations-with-japan

Viner, J. (1931). The most-favored-national clause. Index, Svenska Handels-
banken, Stockholm. Reprinted in Viner, J., 1951. International Economics.

Viner, J. (1924). The most-favored-nationcClause in American commercial
treaties. Journal of Political Economy, 32(1), 101–29.

Young, A. (2022). Product regulations: You can drive my car, otherwise let it be.
In J. Adriaensen & E. Postnikov (Eds.), A geo-economic turn in trade policy?
EU trade agreements in the Asia-Pacific.

Zhao, S. (2019). Engagement on the defensive: From the mismatched grand
bargain to the emerging US–China rivalry. Journal of Contemporary China,
28(118), 501–518.

https://www.gov.uk/government/news/liz-truss-kick-starts-trade-negotiations-with-japan


CHAPTER 7

Product Regulations: You Can Drive My
Car, Otherwise Let It Be

Alasdair R. Young

Introduction

The governance of trade has changed dramatically since the start of the
twenty-first century in both form and substance. It has shifted away from
multilateral negotiations to talks among select countries. Trade gover-
nance has also become more about addressing the adverse effects of
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domestic policies—such as regulations—than about reducing traditional,
at-the-border trade barriers, such as tariffs (Dür & Elsig, 2015: 8). The
European Union’s efforts to address the trade effects of goods regulations
with its trade partners in the Asia–Pacific are the focus of this chapter.

Contrary to the conventional wisdom, I have argued elsewhere
(Young, 2015) that the EU does not seek to export its regula-
tions through trade agreements. This chapter extends this analysis with
respect to goods regulations in the EU’s ‘new generation’ trade agree-
ments—those with Japan, Korea (Hilpert & Park, 2022), Singapore,
(McKenzie & Meissner, 2022) and Vietnam (Hoang & Garcia, 2022)—
and its proposals for regulatory cooperation in its negotiations with
Australia (Matera et al., 2022), Indonesia (Hennessy & Winanti, 2022),
and New Zealand. Revisiting my argument is appropriate, because in
response to the popular opposition to the Transatlantic Trade and Invest-
ment Partnership (TTIP) negotiations with the United States, the EU
reiterated and re-emphasized its commitment to exporting its rules. The
EU’s ‘balanced and progressive’ trade strategy states that the EU would
seek to use trade agreements to raise other countries’ standards with
respect to ‘human rights, working conditions, food safety, public health,
environmental protection and animal welfare’ (Commission, 2017: 16).
Commission President Jean-Claude Juncker (2017), in his 2017 State of
the Union address, stated ‘Trade is about exporting our standards, be they
social or environmental standards, data protection or food safety require-
ments.’ The European Council’s website, declares that ‘promoting the
EU’s principles and values’ is ‘[o]ne of the most important aspect of EU’s
trade policy.’1 There is thus reason to think that even if the EU was not
exporting its goods regulations before, it is now. The EU might be partic-
ularly inclined to export its rules now in order to secure a first-mover
advantage given the heightened intensity of great power geo-economic
competition (see Adriaensen & Postnikov, 2022).

This extended analysis, however, finds that my earlier argument still
holds. The EU is not exporting its goods regulations through trade agree-
ments, with the partial exception of vehicle standards. Moreover, the same
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e-mail: alasdair.young@gatech.edu

1 Available at: https://www.consilium.europa.eu/en/policies/trade-policy/promoting-
eu-values/. Last updated 4 October 2019. Accessed 16 March 2020.
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holds for the US (and China). This finding means that it is unlikely that
concluding a trade agreement with the EU will complicate the ability of
its partners to conclude agreements with other regulatory great powers.
The EU is not seeking, let alone securing, first-mover advantage.

In addition, this chapter takes advantage of the Commission’s greater
transparency in trade policy in the wake of TTIP to address another
question: whether the EU’s lack of rule export is by choice or the
result of push back from the EU’s negotiating partner. Analysis of the
EU’s objectives for its negotiations with Australia, Indonesia, Japan, and
New Zealand supports my contention that the EU has not sought to
export its goods regulations, again with the partial exception of motor
vehicles, through trade negotiations. Thus, alignment with the EU’s
goods regulations primarily occurs inadvertently through the ‘Brussels
effect’ (Bradford, 2012, 2020), rather than intentionally through trade
negotiations.

The EU adopts a ‘pragmatic’ approach to regulatory cooperation.
Although it has greater bargaining leverage than its partners, there are
limits to what concessions they are willing to make to their own policy
autonomy in exchange for greater access to the EU’s market. Recognizing
this, the EU moderates its negotiating position by focusing on forms of
regulatory cooperation well short of harmonization.

Regulations, Trade, and the Potential
for Regulatory Competition and Conflict

All goods sold within a jurisdiction must comply with its regulations. As
consequence, differences in regulations between jurisdictions can present
obstacles to trade. For instance, a firm may need to produce different
versions of the same product for each of the jurisdictions into which it
sells, which increases production costs. As tariffs have fallen, in part as the
result of successive rounds of multilateral trade negotiations, differences
in domestic regulations have emerged as the most significant barriers to
trade in goods (Dür & Elsig, 2015: 8; WTO, 2012).

Because the adverse trade effects of domestic regulations are usually
side-effects of realizing other policy objectives, they, unlike tariffs, cannot
simply be traded away. Regulatory cooperation, therefore, focuses on
how to liberalize trade while still achieving the underlying public policy
objectives (OECD, 2013: 15). There is a tendency in the literature on
international regulatory cooperation to assume that the means to square
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this circle is through harmonization—the adoption of a common rule by
both parties (Koenig-Archibugi, 2010: 416; Winslett, 2019: 101). For
the EU to export one of its rules through an FTA, harmonization must
be based on its rule.

Harmonization, however, is only one form of regulatory cooperation
(Drezner, 2007: 11; OECD, 2013: 22). Parties’ rules can become more
similar (converge) without necessarily becoming the same. Parties can
mitigate the adverse trade effects of their rules by accepting that the
other’s rule as it stands is equivalent in effect to its own, establishing
equivalence, but implying no convergence. Regulatory coordination can
also include aligning data and testing requirements and accepting the
other party’s certifications of conformity.

Most of the literature focuses on the dynamics that shape the choice of
the form of regulatory cooperation (Büthe & Mattli, 2011: 12; Drezner,
2007: 45–47; Krasner, 1991: 336; Winslett, 2019). These dynamics are
shaped heavily by the anticipated domestic political implications of the
regulatory choice; whether regulators need to change their rules and
producers adapt their products to new requirements. These domestic
implications mean that regulatory cooperation choices can have distribu-
tional implications between the parties. The domestic implications and
distributional effects are greatest with harmonization, with one party
having to adapt to a new rule. Mutual acceptance of equivalence avoids
these adjustment costs, but is often viewed as deregulatory by civil society
organizations that doubt whether the parties’ rules really are equivalent in
effect and expect firms of both parties to comply with whichever require-
ment is less demanding. Regulators may also not be persuaded that the
other’s rule really is equivalent in effect or enforced effectively. Regula-
tory cooperation in which actual differences between rules are overcome,
therefore, is very rare.

The form of regulatory cooperation in one FTA can also have implica-
tions for what kinds of regulatory cooperation can be pursued by the
parties with other trade partners. With respect to tariffs, governments
can manage different commitments to different trade partners through
rules of origin (see Kim, 2022). Regulatory requirements, however, are
the same for all products, wherever they come from. As a result, if
country A agrees to harmonize its rules with those of country B, it
cannot also harmonize its rules with those of country C (assuming they
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are different from B’s). Melo Araujo (2016:25), consequently, sees regu-
latory cooperation as having significant potential to discriminate against
non-participants, leading to regulatory competition and conflict.

This situation has some similarities with ‘rule overlap’ where two juris-
dictions impose conflicting requirements on actors operating across them
(Farrell & Newman, 2016), but in this case it is two trade partners that
make incompatible demands on a third (common) partner. It is also
a manifestation of ‘international regime complexity’ (Alter & Meunier,
2006: 365). Where trade partners are pursuing regulatory cooperation
through harmonization, therefore, there is the potential for ‘agreement
clash,’ in which agreement with one party would preclude regulatory
cooperation with another.

Such agreement clash has potentially significant geo-economic impli-
cations (Adriaensen & Postnikov, 2022). It is commonly thought that
‘states with large markets routinely compete with one another to …
export their rules to other jurisdictions, and provide their firms with
competitive advantages’ (Kalyanpur & Newman, 2019: 1; see also
Meissner, 2018: 43; Melo Araujo, 2016: 25). Because the EU and the
US are commonly identified as the world’s two most important setters of
regulatory standards (Drezner, 2007: 36; Sapir, 2007: 12), rule competi-
tion and conflict are most likely to involve the EU and the US. Concern
about such competition was evident in the Trump Administration seeking
a commitment from the EU that it would ‘not foreclose export opportu-
nities to the United States with respect to third-country export markets,
including by requiring third countries to align with non-science based
restrictions and requirements or to adopt SPS measures that are not
based on ascertainable risk’ (USTR, 2019: 2). There is, therefore, the
potential for regulatory competition between the US and the EU in the
Asia–Pacific.

Forms of regulatory cooperation other than harmonization, however,
do not have the same potential for regulatory competition and conflict.
The Uruguay Round, which created the World Trade Organization
(WTO), produced two agreements to address regulatory barriers to trade
in goods: the Technical Barriers to Trade (TBT) Agreement, which built
upon the Tokyo Round’s plurilateral standards code, and the Sanitary and
Phytosanitary (SPS) Agreement, which applies to regulations governing
animal and plant health and food safety. Both agreements urge WTO
members to use international standards as the basis of their own regula-
tions. Thus, any FTA that simply calls on the parties to use international
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Table 7.1 Regulatory
cooperation and
agreement clash

Approach Potential for agreement
clash

Harmonization High
Adoption of specific
international standards

Moderate

Approximation to international
standards

Low

Equivalence None
Increased transparency None

standards does not go beyond this baseline. If an agreement specifies
that the parties should use the standards of a specific international stan-
dard setting body, then the potential for agreement clash increases. If,
however, country A agrees to consider a particular regulation of country
B to be equivalent to its own, it is not precluded from also consid-
ering country C’s regulation to be equivalent. Commitments to increase
regulatory transparency benefit all trade partners, not just those party
to the agreement. Thus, the type of regulatory cooperation pursued in
one FTA has implications for the potential for conflict with regulatory
cooperation pursued with other trade partners (see Table 7.1). Given
this volume’s focus on geo-economics, this analysis concentrates on the
forms of regulatory cooperation with the greatest potential for regulatory
conflict.

The EU’s Practice of Regulatory Cooperation

Whether the EU is seeking to export its rules through regulatory harmo-
nization in trade agreements has implications for countries not party to
those agreements and thus for the likelihood of regulatory conflict. The
common perception is that the EU actively seeks to export its rules
through harmonization in trade agreements (Kerr & Viju-Miljusevic,
2019: 23; Meissner, 2018: 6; Piermartini & Budetta, 2009: 291; Stoler,
2011: 217; WTO, 2011: 142). Meunier and Nicolaïdis (2006: 907) char-
acterize the EU is a ‘trade power’ that is able to ‘export’ its laws and
standards to other countries by offering improved access to its large and
valuable market (see also García, 2013: 535; Müller & Falkner, 2014: 11–
12). For Damro (2012: 695), the ‘externalization’ of EU rules through
trade agreements is a key feature of market power Europe.
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The Commission’s rhetoric encourages the perception of the EU as
a rule exporter. The Commission (1996: 4; 2006: 5) has long empha-
sized encouraging others to adopt EU standards as a means of liberalizing
trade. With the ‘balanced and progressive’ trade strategy it has, at least
rhetorically, doubled down on exporting EU rules (Commission, 2015b).
There is thus good reason to expect the EU to export its product
regulations through its trade agreements.

That expectation, however, does not go unchallenged. The view that
the EU exports its rules through trade agreements is heavily influenced by
FTAs with countries with particularly close economic and political rela-
tions with the EU—countries in its ‘neighbourhood’ and the African,
Caribbean and Pacific (ACP) countries (Piermartini & Budetta, 2009:
292–293; WTO, 2011: 142, 157–158). It also reflects a tendency to
equate WTO-esque commitments to use international standards with
harmonization to EU rules (see, for example, Piermartini & Budetta,
2009: 270). Using a more stringent definition of harmonization—actual
alignment with EU rules—Stephen Woolcock (2007: 4) concluded that
the EU has ‘not been very aggressive in pushing for harmonization’ based
on its rules. I found that this conclusion held even for the EU’s early
third-generation FTAs in which regulatory cooperation was given greater
priority (Young, 2015). As I shall demonstrate, despite the Commis-
sion’s rhetoric, the EU has not changed its spots. It still does not pursue
harmonization with its rules, with the partial exception of motor vehicles.

Not Exporting Rules, Except…

A careful reading of the TBT and SPS provisions of the EU’s ‘third
generation’ trade agreements with countries in the Asia–Pacific reveals
that the EU has not sought to export its rules (see Table 7.2). Rather
the agreements rehearse the language in the WTO’s TBT Agreement
about using international standards when adopting regulations unless
those international standards would not be sufficient to achieve a juris-
diction’s objectives. The agreements between the EU and Singapore,
Vietnam and Japan simply affirm the parties’ rights under the WTO’s SPS
Agreement. The EU’s earlier agreement with Korea talks about devel-
oping common understandings of international standards. Thus, the EU’s
concluded FTAs do not advance regulatory alignment beyond the very
limited efforts of the WTO’s TBT and SPS Agreements.
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The EU’s proposed TBT texts for its agreements with Australia,
Indonesia and New Zealand also echo the WTO’s TBT Agreement (see
Table 7.3). The EU’s SPS proposals just reaffirm the parties’ rights under

Table 7.3 The EU’s proposed TBT and SPS provisions: Still carry on WTO

Australia New Zealand Indonesia

Technical barriers to trade
Art X.4.3 The Parties shall
use relevant international
standards as a basis for their
technical regulations except
when the Party developing
the technical regulation can
demonstrate that such
international standards
would be an ineffective or
inappropriate means for the
fulfilment of the legitimate
objectives pursued

Art X.4.3 The Parties shall
use relevant international
standards as a basis for their
technical regulations except
when the Party developing
the technical regulation can
demonstrate that such
international standards
would be an ineffective or
inappropriate means for the
fulfilment of the legitimate
objectives pursued

Art X.4.3 The Parties shall
use relevant international
standards as a basis for
their technical regulations
except when the Party
developing the technical
regulation can demonstrate
that such international
standards would be an
ineffective or inappropriate
means for the fulfilment of
the legitimate objectives
pursued

Sanitary and phytosanitary
Art X.4 The Parties affirm
their rights and obligations
under the SPS Agreement.
In particular, the Parties
recall that in cases where
relevant scientific evidence is
insufficient, a Party may
provisionally adopt SPS
measures on the basis of
available pertinent
information, including that
from the relevant
international organizations

Art. X.4 The Parties affirm
their rights and obligations
under the SPS Agreement.
In particular, the Parties
recall that in cases where
relevant scientific evidence is
insufficient, a Party may
provisionally adopt SPS
measures on the basis of
available pertinent
information, including that
from the relevant
international organizations

Art X.3.1 The Parties
reaffirm their rights and
obligations relating to SPS
measures under the SPS
Agreement
2. Each Party commits to
apply the principles of the
SPS Agreement in the
development, application
or recognition of any
sanitary or phytosanitary
measure with the intent to
facilitate trade among the
Parties while protecting
human, animal or plant
life or health in the
territory of each Party

Sources The EU’s proposals for the Australia FTA are available at: http://trade.ec.europa.eu/doclib/
cfm/doclib_section.cfm?sec=116&link_types=&dis=20&sta=21&en=32&page=2&langId=EN. Accessed
28 June 2021
The EU’s proposals for the Indonesia FTA are available at: http://trade.ec.europa.eu/doclib/
cfm/doclib_section.cfm?sec=739&link_types=&dis=20&sta=41&en=48&page=3&langId=EN. Accessed
22 March 2019
The EU’s proposals for the New Zealand FTA are available at https://trade.ec.europa.eu/doclib/
press/index.cfm?id=1867. Accessed 27 August 2019

http://trade.ec.europa.eu/doclib/cfm/doclib_section.cfm%3Fsec%3D116%26link_types%3D%26dis%3D20%26sta%3D21%26en%3D32%26page%3D2%26langId%3DEN
http://trade.ec.europa.eu/doclib/cfm/doclib_section.cfm%3Fsec%3D739%26link_types%3D%26dis%3D20%26sta%3D41%26en%3D48%26page%3D3%26langId%3DEN
https://trade.ec.europa.eu/doclib/press/index.cfm%3Fid%3D1867
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the WTO’s SPS Agreement. Thus, even the EU’s proposals do not seek
to go beyond the baseline established by the Uruguay Round Agreement,
to which all of the countries are already parties.

Those general provisions reveal only so much, however. If the EU were
to try to export its rules it would most likely seek to do so through sector-
specific annexes. Some of the EU’s agreements and proposed agreements
do have sectoral annexes that promote regulatory cooperation. For the
most part, however, these provisions and proposed provisions focus on
matters of regulatory cooperation well short of alignment. The chemicals
annex in the EU-Korea agreement, for instance, called for cooperation on
good laboratory practices and test guidelines. The electronics annexes in
the EU’s agreements with Korea and Singapore and the pharmaceutical
annexes in its agreements with Korea, Singapore, and Vietnam all called
for the use of international standards. The motor vehicles annexes in the
concluded FTAs and the EU’s textual proposals for Indonesia and New
Zealand, however, go much further in terms of seeking to align trade
partners’ regulations with EU rules (see Table 7.4).

There are three elements to the difference in commitments with
respect to motor vehicles. First, the injunction to use international stan-
dards is much stronger—‘shall’. For instance, the Singapore and Vietnam
agreements stipulate that the parties ‘shall refrain’ from adopting new
regulations that diverge from United Nations Economic Commission for
Europe (UNECE) standards. Second, some agreements call for align-
ment of existing regulations, not just new ones. The EU-Korea and
EU-Japan agreements identify specific regulations that are to be aligned
with UNECE requirements. Both the Singapore and Vietnam agreements
require that the parties periodically review existing standards with a ‘view
to increasing their convergence’ with international standards. The EU’s
proposals for agreements with Indonesia and New Zealand go further
still, prohibiting maintaining domestic regulations that diverge from inter-
national standards. Third, UNECE standards are aligned closely with EU
regulations. The EU is very influential in the UNECE (Holzinger &
Sommerer, 2013), where it is able to block standards that it does not like.
The EU also incorporates UNECE standards into its own rules and uses
the UNECE as the ‘main instrument for the development of revisions
and amendments to those regulations with respect to updates according
to technological progress’ (Commission, 2015a). Thus, to a significant
extent, the EU is seeking to use trade agreements to export its motor
vehicle rules.
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Power or Preferences: Explaining the EU’s Approach to Regulatory
Cooperation

The existing literature on regulatory cooperation suggests essentially two
possible explanations for the EU’s limited success in exporting its goods
regulations2:

1. resistance by the other party leads to an agreement less ambi-
tious than the EU’s objectives (da Conceiçāo-Heldt, 2014; Harrison
et al., 2019: 265); or

2. the EU pursues only modest objectives, which it secures
(McKenzie & Meissner, 2017: 844; Young, 2015).

There are two different versions of the power of the partner explanation.
According to da Conceiçāo-Heldt (2014), the EU’s negotiating position
and the outcome vary with the power of the EU’s partner, which reflects
the relative size of its economy and its alternatives to an agreement with
the EU. She contends that when negotiating with a weaker partner, the
EU will pursue an aggressive bargaining strategy—making high opening
demands and refusing to make concessions—and will be ‘effective.’3 The
other partner power explanation is that even weaker partners are able
to water-down the EU’s demands (Harrison et al., 2019: 265). If the
former explanation is correct, we would expect to see variation in the
EU’s negotiating positions and outcomes across its partners. If the latter
explanation is correct, we would expect to see a substantial gap between
the EU’s negotiating objectives for regulatory cooperation and the agreed
outcome.

The modest objectives explanation has much in common with the
latter power of the partner explanation. The EU, recognizing that some
demands would be unacceptable to the partner, and thus jeopardize the
entire agreement, tempers its positions so that they are more realistic.

2 A third possible explanation for the EU’s reluctance to export its rules (see Young,
2015) is that there is disagreement within the EU about whether to do so. This is
arguably the case with respect to labor standards where member states disagree about how
aggressively to promote them (Commission, 2018). With respect to goods regulations,
however, this is not an issue. The single market has established a set of rules that the
member states and their firms support.

3 Bradford (2020: 71) also contends that the EU is better able to impose its regulations
on weaker partners, because of bargaining leverage.
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For instance, one reason the Commission (2018) gave for not including
more legalistic mechanisms for enforcing labor and environmental stan-
dards in its future FTAs as part of the ‘balanced and progressive’ trade
strategy was that it anticipated that its partners would be less willing
to make commitments.4 The EU’s Trade Sustainability Impact Assess-
ment for its agreement with Japan noted that the EU had adopted a
‘pragmatic approach’ in seeking only to promote the use of UNECE
standards, implying that it asked for what it thought it could achieve
(Commission, 2016: 64).5 Such pragmatism reflects a general move in
international regulatory cooperation away from seeking harmonization
given the adjustment costs associated with it (Baccini et al., 2015: 173;
OECD, 2013: 16). If this explanation is correct, one would expect to
see modest negotiating proposals from the EU and little variation in
provisions across agreements with partners of differing degrees of power.

The consistency of outcomes across the agreements with respect to the
general TBT and SPS provisions (see Table 7.2) argues strongly against
the expectation that the outcomes will vary with the power of the EU’s
trade partner. Likewise, the consistent modesty of the EU’s TBT and SPS
proposals in its negotiations with Australia, Indonesia, and New Zealand
(see Table 7.3) argues against the EU modifying its approach based on
how powerful its partner is. For the most part, therefore, power is not
an important factor in explaining the EU’s limited export of its rules.
Rather, the EU seems generally to begin with modest objectives that it
subsequently achieves.

A closer analysis of the EU’s negotiations on goods regulations with
Japan provides a further window on the importance of power. A focus on
Japan is appropriate for two reasons: first, and foremost, it is possible. At
the time of writing (June 2021), Japan was the only partner for which

4 McKenzie and Meissner (2022) contend that EU commercial interests opposed
including strong human rights provisions in the EU’s FTA with Singapore, because they
were concerned that doing so would prompt Singapore to reject the agreement.

5 Ignacio Garcia-Bercero, a director in the Directorate General for Trade, described the
EU’s ‘demand’ for regulatory cooperation on automobiles with South Korea and Japan as
‘reasonable,’ because it sought only adoption of international standards. The EU sought
loser cooperation with Canada because it anticipated that Canada would not compromise
its regulatory alignment with the US. Comments during the virtual panel discussion on
‘The EU, WTO and Regulatory Cooperation post-Covid19’ organized by NORTIA: Jean
Monnet Network on EU Foreign Affairs, 7 July 2020.



164 A. R. YOUNG

the Council’s negotiating directives had been made public and the nego-
tiations had been concluded. Second, Japan has the largest economy of
any of the countries with which the EU has concluded a trade agreement
and, therefore, should be the partner most likely to be able to resist the
EU’s efforts to export its rules.

A comparison of the Commission’s negotiating directives (Council,
2012) for its agreement with Japan and the agreement itself, makes clear
that the EU did not achieve all it wanted to in terms of regulatory
cooperation on goods. For a start, the Council identified seven sectors—
automotive, railways, electrical and electronic products, medical devices,
pharmaceuticals, chemicals, and agri-food products—in which it consid-
ered the removal of regulatory barriers to be of ‘utmost importance,’
and stated that the agreement should include specific annexes to address
them (Council, 2012: 5). The Council, however, specified objectives
only for automobiles, which was the only sector for which an annex was
adopted. The extent of regulatory cooperation in the EU-Japan agree-
ment is, therefore, considerably less than the EU had initially envisaged.
This outcome is consistent with the power explanation for limited EU
rule export, but the lack of specific objectives for the other sectors raises
questions about the extent of the EU’s commitment.

At first glance, it would appear that the EU did realize ambitious objec-
tives with respect to motor vehicles in its FTA with Japan. The Council’s
directives stated that

… the Parties will adopt the necessary UNECE regulations to ensure that
motor vehicles, parts, systems, and components originating in one side
will be accepted on the market of the other side without additional testing,
certification, or marking requirements. In particular, a certificate of confor-
mity issued by the exporting side will be considered sufficient proof of type
approval. (Council, 2012: 5)

The agreement EU and Japan reached identified UNECE standards that
were applied by one party but not the other and agreed that they would
bring them into alignment within seven years of the entry into force of the
agreement (see Table 7.4). Thus, the EU would seem to have achieved
its objective with respect to the harmonization of motor vehicle standards
in its agreement with Japan.

Strikingly, the EU’s agreements with Japan and South Korea require
harmonization of specific existing regulations with UNECE standards,
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while the agreements with weaker parties—Singapore and Vietnam—
require only that the parties review their regulations. One possible
explanation of this power-contrary finding is that both Japan and South
Korea are parties to the UNECE, while Singapore and Vietnam are not.
In particular, Japan had already aligned its domestic rules with 40 out of
47 UNECE safety standards (Commission, 2016: 130). The EU-Japan
negotiations, therefore, focused on addressing the outstanding seven
UNECE standards, even though there were other regulatory differences
not subject to UNECE standards. The EU’s proposal for its FTA with
Indonesia also called for aligning existing regulations with UNECE stan-
dards. Indonesia, while not a member of the UNECE, announced in
September 2017 that it would align several auto part regulations with
UNECE standards.6 With respect to motor vehicles, the EU’s objectives
were more ambitious with more powerful countries, but those countries
were also already using the international standards in question. The EU’s
approach, therefore, was more consistent with its partners’ regulatory
preferences than its relative power.

The Implications for Others: Very
Little Prospect for Agreement Clash

As the EU’s approach to regulatory cooperation in goods does not
involve the alignment of rules, except with the partial exception of auto-
mobiles, there is little risk that concluding an agreement with the EU
would adversely affect China’s or the US’s ability to conclude an agree-
ment with one of the EU’s trade partners; the EU has not secured
first-mover advantage. This implication is compounded by both China
and the US pursuing very similar approaches to regulatory cooperation
in the Asia–Pacific to the EU. The Transpacific Partnership (TPP) and
the China-Australia FTA, for instance, both emphasize the use of inter-
national standards in their TBT provisions and both affirm the parties’
commitment to the WTO’s SPS Agreement (see Table 7.5). Neither of
these agreements includes sectoral annexes advancing closer regulatory

6 Indonesia Investments, ‘Automotive Industry Indonesia: EU’s UNECE to Become
Key Reference,’ 19 September 2017. Available at https://www.indonesia-investments.
com/news/todays-headlines/automotive-industry-indonesia-eu-s-unece-to-become-key-ref
erence/item8212. Accessed 30 September 2019. I am grateful to Poppy Winanti for
assistance with finding this information.

https://www.indonesia-investments.com/news/todays-headlines/automotive-industry-indonesia-eu-s-unece-to-become-key-reference/item8212
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Table 7.5 Other trade powers’ regulatory cooperation in the Asia–Pacific

TPP/CPTPP China- Australia FTA (ChAFTA)

Technical barriers to trade
8.5.1 The Parties recognize the important
role that international standards, guides
and recommendations can play in
supporting greater regulatory alignment,
good regulatory practice, and reducing
unnecessary barriers to trade
8.5.2 In this respect, and further to
Articles 2.4 and 5.4 and Annex 3 of the
TBT Agreement, to determine whether
there is an international standard, guide or
recommendation within the meaning of
Articles 2 and 5 and Annex 3 of the TBT
Agreement, each Party shall apply the
Decisions and Recommendations adopted
by the WTO Committee on Technical
Barriers to Trade since 1 January 1995
(G/TBT/1/Rev.12), as may be revised,
issued by the WTO Committee on
Technical Barriers to Trade

6.5 The Parties shall use international
standards, guidelines, and
recommendations, or the relevant parts of
international standards, as a basis for their
technical regulations and related
conformity assessment procedures where
relevant international standards exist or
their completion is imminent, unless such
international standards or their relevant
parts are ineffective or inappropriate to
fulfil legitimate objectives

Motor vehicle regulations (TPP Annex 2-D-Appendix D-1-Japan)
3.6a With respect to requirements of a
safety regulation under the Road Vehicle
Law … of Japan … if the competent
authority of Japan finds that a requirement
of the U.S. FMVSS is no less stringent
than the requirement under the Road
Vehicle Law to which it corresponds,
originating motor vehicles from the United
States classified under heading 87.03 that
comply with such a requirement of the
U.S. FMVSS shall be deemed to comply
with that requirement under the Road
Vehicle Law. Such treatment shall apply
unless that requirement under the Road
Vehicle Law is modified and, as modified, is
substantially more stringent than previously.
In that event, Japan shall continue to
provide such treatment for a period that is
usually not less than 12 months after the
date on which the requirement under the
Road Vehicle Law is modified
Sanitary and phytosanitary

(continued)
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Table 7.5 (continued)

TPP/CPTPP China- Australia FTA (ChAFTA)

7.4.1 The Parties affirm their rights and
obligations under the SPS Agreement
7.9.3 nothing in this Chapter shall be
construed to prevent a Party from:
(a) establishing the level of protection it

determines to be appropriate;
(b) establishing or maintaining an

approval procedure that requires a risk
analysis to be conducted before the Party
grants a product access to its market; or
(c) adopting or maintaining a sanitary or

phytosanitary measure on a provisional
basis

Art 5.4 The Parties affirm their rights
and obligations with respect to each
other under the SPS Agreement

Notes
The Comprehensive and Progressive Agreement for Trans-Pacific Partnership retained the TBT and
SPS provisions from the TPP agreement
The China-Australia Free Trade Agreement is one of China’s deepest trade agreements (Eckhardt &
Wang, 2019: 12)
Sources
Transpacific Partnership text available at: https://ustr.gov/tpp/#text. Accessed 19 September 2019
China-Australia Free Trade Agreement available at: https://dfat.gov.au/trade/agreements/in-force/
chafta/official-documents/Pages/official-documents.aspx. Accessed 7 September 2019

cooperation, although the US exchanged letters with several countries
concerning the equivalence of specific SPS measures and the US and
Japan concluded a bilateral agreement on non-tariff measures affecting
automobiles.7

The greatest prospect for regulatory competition, therefore, concerns
automobiles. Porter (2011: 72) identified automobiles as an example of
‘policy paradigm clash’ between the EU and the US, given the differences
both in the specific regulations and in how conformity with those stan-
dards is established. Therefore, a closer look at the implications of the
EU’s efforts to promote alignment with UNECE vehicle regulations is
particularly appropriate.

As of June 2021, only four countries had concluded agreements with
both the EU and the US in which regulatory cooperation on cars was

7 TPP Full Text. Available at https://ustr.gov/trade-agreements/free-trade-agreem
ents/trans-pacific-partnership/tpp-full-text. Accessed 16 December 2019.

https://ustr.gov/tpp/%23text
https://dfat.gov.au/trade/agreements/in-force/chafta/official-documents/Pages/official-documents.aspx
https://ustr.gov/trade-agreements/free-trade-agreements/trans-pacific-partnership/tpp-full-text
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an issue: Canada, Japan, Korea and Mexico. The US had regulatory
cooperation first with Canada and Mexico. The EU was first with South
Korea. Japan negotiated regulatory cooperation with the US and the EU
simultaneously.

All four countries have mitigated agreement conflict by making use
of equivalence. In the US-Korea FTA, Korea agreed to accept US safety
regulations for up to 25,000 cars per US automaker per year without
any additional modification (Song, 2011: 9). As this volume was far
above existing exports, Korea effectively accepted the equivalence of US
automobile safety standards. The US-Japan agreement on automobiles
specified that Japan would consider whether US automobile safety stan-
dards are equivalent (‘no less stringent’) than Japan’s requirements and
cars that comply with those US standards will be considered to comply
with Japan’s (USITC, 2016: 240–241; see Table 7.5). In the US-Mexico-
Canada Agreement (USMCA), the US and Mexico exchanged letters on
regulatory cooperation in cars. In that letter, Mexico stipulated that by
accepting US automobile standards as equivalent to its own, it was not
precluded from accepting other (i.e., UNECE) standards as also equiv-
alent.8 In the Comprehensive Economic and Trade Agreement with the
EU, Canada agreed to accept only some UNECE standards as equiva-
lent to its own (Young, 2015), meaning the US largely maintained its
first-mover advantage. Australia, New Zealand, and Singapore also accept
both UNECE and US standards as equivalent (Uthus, 2019). Equiva-
lence enables countries to ease regulatory obstacles to trade with multiple
major regulatory powers. For the great regulatory powers, it means that
they ease market access for their producers, but do not secure first-mover
advantage.

Conclusions

As I found previously (Young, 2015), the EU does not generally export its
goods regulations through free trade agreements. The expanded number
of cases, however, has revealed that automobile safety standards are a

8 Mexico-US Side Letter on Auto Safety Standards. Available at: https://ustr.
gov/sites/default/files/files/agreements/FTA/USMCA/Text/MX-US_Side_Letter_on_
Auto_Safety_Standards.pdf. Accessed 19 September 2019.

https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/MX-US_Side_Letter_on_Auto_Safety_Standards.pdf
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more significant exception to that rule that it appeared in 2015. Subse-
quent agreements have made clear that the EU has actively promoted
alignment with UNECE vehicle standards through its trade agreements.

The consistency of provisions across agreements with countries despite
variation in their economic power suggests that the lack of rule export
is not due to hard bargaining by the partner country. The greater trans-
parency in EU trade policy, which has made Council negotiating directives
and Commission negotiating texts available, reveals that for the most part
the EU’s opening positions are fairly modest and are reflected in the
agreements. Strikingly, EU rule export with respect to cars was greater in
its agreements with Korea and Japan, than it was in its agreements with
Vietnam and Singapore. This is the opposite of what one would expect if
the power of the partner shaped the outcome. This pattern, however, is
consistent with the EU modifying its objectives in anticipation of what its
partner would be willing to accept, as both Korea and Japan are parties
to the UNECE, while Singapore and Vietnam are not. The EU’s ambi-
tious negotiating text with respect to New Zealand is consistent with this
explanation, although its one with Indonesia perhaps is not. Power, there-
fore, may not be entirely irrelevant. In addition, the EU was not able
to secure closer regulatory cooperation with Japan in as many sectors as
it had wanted, although the Council did not specify clear objectives for
negotiations in the other sectors. Actual bargaining, however, seems to
explain less of the observed outcome than the EU’s objectives anticipating
objections.

Because the EU does not actively seek to export its goods regulations,
it is not generally engaging in regulatory competition. In addition, as
the critical case of vehicles illustrates, the EU’s trade partners resist being
caught up in great power regulatory competition by making use of equiv-
alence, which is non-exclusive. As a result, the EU’s FTAs improve market
access, but do not secure its firms first-mover advantage.
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CHAPTER 8

Rules of Origin: Bridging Regions
to Withstand Turbulent Times

Jong Bum Kim

Introduction

The multilateral trading system under the World Trade Organization
(WTO) is based on the general most-favored-nation (MFN) principle
under GATT Article I, which prohibits discriminatory treatment of
imports originating from WTO members. The MFN principle has created
a non-discriminatory trading environment and contributed to the growth
in world trade.1 However, the multilateral trading system permits regional
trade agreements (RTAs) that violate the non-discriminatory principle.2

Because RTAs are discriminatory in nature, countries have used RTAs as

1Article I of the General Agreement on Tariffs and Trade (GATT) provides the MFN
principle.

2Although the preferential elimination of tariffs under an RTA is in violation of GATT
Article I, it is permitted under GATT Article XXIV as an exception to the GATT.
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instruments to achieve geostrategic objectives by according preferential
treatment to the imports from RTA partner countries.

To accord preferential treatment, an importing RTA party must distin-
guish the imports from its RTA partner country to those from third
countries. For this purpose, an RTA provides rules of origin (ROOs) to
determine the nationality of a product. However, the ROOs provided
in an RTA divert imports of intermediate goods from third countries
to those originating from the RTA parties. Though the trade diversion
effect is an inherent consequence of the formation of an RTA, it causes
an exclusionary effect on exports from third countries.3

The exclusionary effect is exacerbated when an RTA adopts restrictive
ROOs specifically tailored to protect the industries within the region. The
protection comes at the expense of those exporters outside the region,
as in the proposed US-Mexico-Canada Agreement (USMCA). In partic-
ular, restrictive ROOs require more value-added in the RTA parties than
necessary to determine the origin. The manufacturers in the RTA parties
end up sourcing more costly intermediate goods from the RTA parties’
producers at the expense of producers from third countries.4 The restric-
tive ROOs in an RTA further fragments the global value chains and
undermine the multilateral trading system (Aggarwal & Evenett, 2013,
p. 555).

Since the establishment of the WTO in 1995, the development of
global value chains has accelerated the world economy’s integration.
Against the backdrop of the emergence of global value chains, value
chains at the regional level were undergoing notable transformations. In
Asia, China emerged as the center of Asia’s value chains as its economy
grew rapidly. In Europe, the EU as a customs union strengthened its
value chains by enlarging its membership and forming bilateral RTAs
with its trading partners. In North America, the US, Canada, and Mexico
formed regional value chains by enacting the North American Free Trade
Agreement (NAFTA) in 1994.

Today, the global value chains have been increasingly characterized as
regional value chains with regional factories: “factory” Europe, “factory”

3 This trade diversion effect occurs in addition to the trade diversion effect due to tariff
elimination on final products.

4 As the restrictive ROOs protect the industries within an RTA, the RTA parties would
be less willing to conclude a new RTA with third countries. Thus, restrictive ROOs
arguably pose obstacles to an RTA’s expansion of its membership.



8 RULES OF ORIGIN: BRIDGING REGIONS TO WITHSTAND … 177

Asia, and “factory” North America (Baldwin, 2013, p. 20). However, the
regional value chains are in a state of flux. In North America, the USMCA
has replaced NAFTA. In Asia, the proposed Regional Comprehensive
Economic Partnership (RCEP) consolidates the factory Asia with China
at its center.5 The consolidation is taking place while the Comprehen-
sive and Progressive Agreement for Trans-Pacific Partnership (CPTPP),
which excludes China, appears to have formed regional value chains that
overlap with the RCEP.6 In Europe, while the EU as a customs union
faces contraction as Britain withdrew from the EU, it is also expanding
its regional value chains by creating a de facto plurilateral RTA based on
the Regional Convention on Pan-Euro-Med Preferential Rules of Origin
(PEM Convention, 2013).

The backdrop of this chapter is the regional value chains that are
increasingly adopting restrictive ROOs. This chapter asks how ROOs of
an RTA should be designed such that they may bridge different regions.
This chapter is organized as follows. After the introduction, section
“Overview of ROOs” provides an overview of ROOs. It describes the
fundamental elements of ROOs. Further, it examines the ROOs templates
that the EU, the US, and Asian countries have adopted in their RTAs.
Section “Effects of ROOs on Third Parties” then explores how ROOs
as a system of trade regulations result in exclusionary effects. Section
“Bridging Regions with ROOs” examines a cross-cumulation arrange-
ment as a trade agreement that can bridge Europe and Asia. Last, section
“Conclusion” makes policy recommendations.

Overview of ROOs

Role of ROOs

There are two kinds of ROOs in terms of the aims they serve: non-
preferential ROOs and preferential ROOs. First, non-preferential ROOs
serve a non-discriminatory purpose. They are ROOs to determine
whether an import qualifies for a non-discriminatory tariff treatment
as a product originating from a WTO member. They are also used to

5 The parties to the RCEP are the ASEAN countries, China, Japan, Korea, Australia,
and New Zealand.

6 The parties to the CPTPP are Australia, Brunei, Canada, Chile, Japan, Malaysia,
Mexico, New Zealand, Peru, Singapore, and Vietnam.
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implement instruments of trade policy such as countervailing duties and
anti-dumping duties.

Second, preferential ROOs serve a discriminatory purpose. Preferential
ROOs determine which product would qualify for preferential treatment
as an originating product from the exporting country. Preferential ROOs
include ROOs provided in RTAs and those used in the Generalized
System of Preferences, which allows developed countries to grant unilat-
eral tariff preferences to developing countries.The term ROOs in this
paper refers to ROOs that are provided in RTAs.7

The aim of ROOs is to accord preferential treatment on products orig-
inating from the RTA parties. In other words, ROOs prevent products
from third countries from acquiring the “nationality” of the RTA parties
to benefit from the preferential treatment accorded under the RTA. To
implement this aim, ROOs specify the extent of the required substantial
transformation that must take place locally in the RTA parties’ territo-
ries. ROOs requiring a higher degree of substantial transformation induce
more sourcing of intermediate products from the RTA parties than from
third countries.The ROOs that require more local content than necessary
to determine an import’s origin are considered restrictive ROOs. Since
restrictive ROOs require a high level of local content or processing in the
RTA parties, they help the RTA parties develop regional value chains. In
contrast, less restrictive ROOs open the door for third countries’ materials
for processing in the RTA parties’ territories.

The aim of ROOs is not to eliminate or raise trade barriers between
the RTA parties. Instead, it is to determine the origin of an imported
product. To facilitate trade between the RTA parties, it would be better to
provide less restrictive ROOs, which would expand the scope of imports
that benefit from the internal trade liberalization between the parties to
an RTA. However, less restrictive ROOs would raise the risk of final
products from third countries free-riding on the preferential RTA tariffs.
Thus, negotiating parties of an RTA are inclined to adopt more restrictive
ROOs. In the process, restrictive ROOs increase imports of intermediate
materials from the producers in each other’s territories rather than from
third countries, resulting in adverse effects on third-country exports of
intermediate products.

7 The term RTA refers to both a free-trade area (FTA) and a customs union.
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Another factor behind the adoption of restrictive ROOs is attracting
direct investment to the RTA parties’ territories. More restrictive ROOs
are likely to bring more investment to each other’s territories because the
production of intermediate products within the parties’ territories raises
the level of “local content” from the RTA parties’ territories in manu-
facturing a final product. Then, the final products traded between the
RTA parties would likely be determined originating products. In the end,
the rise in foreign direct investments encourages the development of the
regional value chains within the RTA parties’ territories (Manger, 2009,
p. 221).8

Main Criteria for ROOs

ROOs chapter of an RTA provides rules to determine each product’s
origin. Most ROOs specify product-specific rules for all products covered
by the RTA. These product-specific rules are governed by general rules
that apply to all products. The general rules include the main criteria such
as the definition of originating products and territorial requirements.

In general, two criteria are used to define originating products. The
first criterion is the “wholly obtained or produced” criterion for goods
that are naturally occurring or produced entirely in the territories of the
parties. The wholly obtained products refer to those products like mineral
goods or natural resources as well as live animals or plants or products
obtained from live animals or plants. The criterion includes also prod-
ucts taken from the sea outside the territorial waters of the parties by the
parties’ vessels.9

The second criterion is the “substantial transformation” criterion
(World Customs Organization, n.d., p. 9). The criterion deals with manu-
factured goods. If a good undergoes a manufacturing process in a country
that is deemed substantial to give a good its essential character, the good is
considered originating from that country. In the EU’s template, the “suf-
ficient working or processing” (Origin Protocol of the Korea-EU FTA,

8 Strict ROOs are employed to raise the cost in RTAs between developed and
developing countries.

9 The scope of the wholly obtained or produced could change depending on the defi-
nition of vessels, which may include any combination of registry, flag, and ownership of
the vessels.
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2011, p. 1346, art. 2) criterion substitutes for substantial transforma-
tion criterion. Under this definition, non-originating imported materials
must undergo “sufficient working or processing” so that the final product
would be considered originating.

The ROOs chapter provides operational rules that implement the
substantial transformation criterion. In general, there are three kinds of
operational rules that implement the substantial transformation criteria.
The first is the value-added rule. It determines the origin of a product
based on the amount of the economic value that is added to the product
in the country where the product is finally manufactured as a percentage
of the value of the final product. A main drawback of the value-added
rule is that it is costly for the exporter to administer the rule because all
production costs must be accurately accounted for.

The second operational rule is the change in tariff classification (CTC)
rule. It determines the origin of an import based on the degree of the
shift in the tariff classification of imported materials to a final product.
For example, one of the changes in tariff classification rules is the change
in tariff heading (CTH) rule. It requires that all the non-originating mate-
rials used in producing a good must have tariff classification different from
the final product at least at the tariff heading level, which is the first four
digits of the HS classification number.

In terms of the degree of substantial transformation required to be
determined originating, change in chapter (CC), which requires a shift
in chapter (first two digits) of the HS classification from materials to a
final product, is the most restrictive. The least restrictive CTC rule is the
change in tariff subheading (CTSH), which requires a subheading shift
(first six digits) in the HS classification. A CTC rule is made more restric-
tive by stipulating an exception from the CTC rule. The exception often
provides that certain materials must be sourced from the RTA parties’
territories even if the specified CTC rule is satisfied.

The third operational rule to implement the substantial transformation
criterion is the specific processing rule. It requires that a final product
should be made from a manufacturing process specifically defined for that
product so that the product is deemed originating. A well-known example
of a specific processing rule is “cut and sew” rules for textiles and clothing
products. As long as imported fabrics are cut and sewn in the country
where the final clothing product is manufactured, the final product would
be deemed originating in that country.
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In addition to the rules regarding the definition of originating prod-
ucts, the general rules include the cumulation rule. The cumulation rule
plays the most important role in facilitating regional integration. The
cumulation rule provides that originating materials from the parties to an
RTA are deemed originating from the RTA party where the final product
is manufactured. Given a cumulation rule, it is in the interest of manufac-
turers to source materials within the RTA parties’ territories rather than
from third countries to have the final product determined as an orig-
inating product. A cumulation rule is a key ROOs concept that helps
establish the value chains within the territories of an RTA.

Different ROOs Templates

There are generally two major templates of ROOs: the EU and the US
templates. The EU template is adopted in the EU’s RTAs, while the US
template is used in the US’s RTAs. The templates are also adopted in
RTAs to which neither the US nor the EU is a party. For example, the
EU template is adopted in the ROOs in the EFTA-Korea FTA (2005,
art. 5 of Annex I) and the EFTA-Singapore (2002, art. 5 of Annex I).
In another example, the US template is adopted in the Korea-Singapore
FTA (2004, arts. 4.2, 4.5).

The substantive and stylistic difference in the templates arises in
the operational requirements of substantial transformation. First, with
respect to the CTC rules, the difference in the EU and US templates
is stylistic because the operation of the CTC rule depends on Harmo-
nized Commodity Description and Coding Systems (HS), which is an
internationally harmonized nomenclature for the classification of the
products.

A more substantive difference arises between the US and EU templates
with regard to the use of the value-added rule. The value-added criterion
sets a minimum threshold of originating value-added in a final product
in the US’s template. The term originating value-added is defined as the
value added taking place in the parties’ territories. In the US template,
a higher level of the minimum threshold of the originating value-added
implies a greater level of substantial transformation in the exporting party.
In the EU template, the value-added criterion sets a maximum threshold
for the non-originating materials used in producing a final good. The
term non-originating materials refer to materials imported from third
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countries. In the EU’s template, a lower maximum threshold for the non-
originating materials allowed in the value of the final product implies a
greater level of substantial transformation in the exporting parties.

Another difference in the US and EU templates arises from the defi-
nition of the value of a final product used in calculating the value of the
originating or non-originating value in a product. The US template uses
“adjusted value” based on the WTO Customs Valuation Agreement’s
customs value (KORUS FTA, 2007, art. 6.22; Korea-Singapore FTA,
2004, art. 4.5). The customs value is adjusted to an FOB price or CIF
price. On the other hand, the EU template uses “ex-works price,” which
is the price payable for a product if a customer were to buy the product
at the seller’s premises. Ex-works price is not equal to adjusted value,
because ex-works price does not include the cost of transportation from
the seller’s premise to the place where good is loaded for international
shipping.

The mismatch of the EU and the US templates is a hurdle to over-
come in the negotiations of ROOs chapter of the proposed Transatlantic
Trade and Investment Partnership (TTIP) between the EU and the US.
However, the difference can be overcome by allowing the use of both
the EU and the US templates. Indeed, the EU-Japan EPA adopted both
“ex-works price” and “adjusted value” (EU-Japan EPA, 2018, Note 4,
Annex 3-A).

Besides the US and EU templates, the ROOs template in the ASEAN’s
RTAs belongs to a separate class of its own. The RTAs concluded between
the ASEAN and its trading partners provide a general rule that combines
a regional value content (RVC) rule with a CTC rule. Product-specific
exceptions complement the general rule. The ROOs template of the
ASEAN’s RTAs has its origin in the ASEAN Free Trade Area (AFTA), the
FTA between the members of the ASEAN. The AFTA ROOs adopted a
general rule applicable to all products other than wholly obtained prod-
ucts. The general rule is combined with product-specific ROOs applicable
to some products as exceptions to the general rule. The general rule of the
AFTA ROOs provides that an import is deemed originating if the RVC
of the import is no less than 40 percent of all the non-originating mate-
rials used in manufacturing the product or the non-originating materials
undergo CTH transformation ((ASEAN) Trade in Goods Agreement,
2009, art. 28). The combination of the 40 percent RVC rule and the
alternative CTH rule results in ROOs that are less restrictive than either
of the criterion alone.
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The AFTA had its origin in the Agreement on ASEAN Preferen-
tial Trading Arrangements (APTA) with the aim of expanding trade
among member states of the ASEAN (General Agreement on Tariffs and
Trade [GATT], 1977).10 The APTA started with five ASEAN members,
expanding its membership as the ASEAN accepted new members. The
APTA was later replaced by the Agreement on Common Effective Pref-
erential Tariff (CEPT) Scheme for the AFTA, which covered all products
except agricultural products (CEPT, 1992, art. 3).11 It should be noted
that the AFTA is an RTA between developing countries based on the
Enabling Clause, which requires reduction rather than elimination of
internal tariffs on goods traded between the parties (GATT, 1979, para.
2(c)). The less restrictive nature of the AFTA ROOs possibly reflects
the need to provide a harmonized general rule that can be agreed
by all member countries while accommodating the diverse economic
development stages of the ASEAN members.

Effects of ROOs on Third Parties

Non-Restrictive ROOs

MFN ROOs serve non-discriminatory purposes. This paper defines ROOs
that are not more restrictive than MFN ROOs as non-restrictive ROOs.12

Under this definition, product-specific ROOs that require an equal or
lesser degree of substantial transformation than MFN ROOs are consid-
ered non-restrictive ROOs. Notwithstanding this definition, determining
the restrictiveness of ROOs is difficult because the draft WTO harmo-
nized MFN ROOs has limited coverage of products. For example, there
is no consensus among WTO members on what should be MFN ROOs
for “Meat and Edible Meat Offal” under Chapter 2 of the Harmonized
System (HS) of tariff nomenclature, which includes, among others, beef,
pork, and poultry (World Trade Organization, 2002).

10 The AFTA entered into force on 31 August 1977.
11 The Agreement was signed by five founding members of the ASEAN and Brunei

Darussalam on 28 January 1992 and came into force on the same date.
12 In theory, non-discriminatory ROOs may be derived from some fundamental

assumptions regarding wholly obtained and substantial transformation criteria. However,
this approach would not bring fruitful results because countries do share common
understanding about the wholly obtained and substantial transformation criteria.
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Thus, in those cases where MFN ROOs are not harmonized, the
relative restrictiveness of product-specific ROOs can be evaluated on a
case-by-case basis. For example, under the KORUS FTA (2007, Annex 6-
A, p. 2), the ROOs for products under HS Chapter 2 are Chapter Change
(CC) except for meats of chickens.13 In comparison, under the EU-Korea
FTA (2011, Annex II, p. 1359), the ROOs for meat products are “wholly
obtained”. The wholly obtained rule provides that all the meat products
must be produced from live animals born and raised in the territories
of RTA parties for the meat product to be determined originating. The
CC rule provides that live animals may be slaughtered in the exporting
RTA party’s territory for the meat product to be determined originating.
Based on this comparison, it can be inferred that the wholly obtained rule
is more restrictive than CC rule. Although the KORUS FTA ROOs for
meat products under the HS Chapter 2 are less restrictive than those of
the EU-Korea FTA, in the absence of the harmonized MFN ROOs for
the HS Chapter 2 products, the KORUS product-specific ROOs for meat
products cannot definitively be characterized as non-restrictive ROOs.

Another cause of trade restrictiveness is the fact that ROOs vary signif-
icantly across RTAs. The divergence in ROOs in themselves results in
inefficiency because exporters must prove the origin of a product under
various ROOs depending on the RTAs under which preferential tariff
treatment is sought.14 Preferential ROOs need to be harmonized at the
multilateral level to eliminate the inefficiency due to the divergence in
preferential ROOs. However, WTO members did not go beyond their
commitment to harmonize MFN ROOs (WTO Agreement on Rules of
Origin, 1994, art. 9, Annex II).15 Even the task of harmonizing MFN
ROOs shows little promise as negotiations have remained at a deadlock
in the WTO since 2007 (World Trade Organization, 2020).

13 The PSRs for products under Chapter 2 under the KORUS FTA states: “A change
to heading 02.01 through 02.10 from any other chapter, except from fowls of the species
Gallus domesticus (chickens) of heading 01.05.”

14 Crisscrossing RTAs is called spaghetti bowl of ROOs.
15 The WTO Agreement on Rules of Origin is silent with regard to harmonization of

preferential ROOs.
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The aim of the harmonization of MFN ROOs is to ensure that MFN
rules of origin do not create unnecessary obstacles to trade (WTO Agree-
ment on Rules of Origin, 1994, preamble, para. 1 of art. 9).16 For those
MFN ROOs that are harmonized, WTO members should commit to
adopting the harmonized MFN ROOs as ROOs for all RTAs enacted
by WTO members. This would successfully achieve a situation where
all ROOs are substituted by WTO harmonized MFN ROOs (Kim &
Kim, 2011, p. 631; Mavroidis & Vermulst, 2018, p. 10). A recent
study of ROOs (Hoekman & Inama, 2018, p. 17) reports more than
50% of product-specific ROOs are in partial convergence with the draft
MFN ROOs under the WTO’s Harmonized Work Programme (HWP).
However, in product sectors such as textiles, passenger vehicles, and agri-
cultural products, ROOs significantly diverge from the draft MFN ROOs.
In addition, there are a significant number of products for which harmo-
nized MFN ROOs in the WTO do not exist. Given the shortfall in the
harmonization of MFN ROOs and the imperfect convergence of RTA
ROOs to MFN ROOs, it is not likely that all product-specific ROOs
would be made non-restrictive in the foreseeable future. A more feasible
aim is for a plurilateral RTAs based in one regional value chains extending
the RTAs to countries that belong to other regional value chains. In the
process, the harmonized ROO is the plurilateral RTA underpinning one
regional value chains will be adopted by a country in another region.

Notwithstanding the above policy prescription on the desirable ROOs
from the perspective of the world trading system, it is possible that ROOs
would be used as a strategic trade policy instrument in furtherance of
the interest of the hub economies in the regional value chains. For this
purpose, a plurilateral RTA that underpins regional value chains is likely
to adopt increasingly more restrictive ROOs. Restrictive ROOs further
deepen the integration of regional value chains based in one region at the
expense of third countries.

Restrictive ROOs

ROOs are necessary for implementing the internal trade liberalization in
an RTA because they determine an import’s nationality. However, some
RTA ROOs are more restrictive than necessary to form an RTA. These

16 See the preamble and paragraph 1 of Article 9 of the Agreement on Rules of Origin
of the WTO Agreement.
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provisions of RTA ROOs result in exclusionary effects on imports from
third countries that exceed the exclusionary effects that inherently accom-
pany the formation of an RTA (Augier et al., 2005, p. 624; Conconi
et al., 2018, p. 2362).17 In particular, the ROOs in the plurilateral RTAs
studied in the following tend to be more restrictive than those in bilat-
eral RTAs. This may indicate a general trend that plurilateral RTAs tend
to create regional value chains that are more exclusionary by adopting
restrictive ROOs.

NAFTA ROO for Ketchup
The product-specific ROOs for ketchup under NAFTA required ketchup
manufacturers to source tomato pastes from NAFTA parties so that
ketchup would qualify as an originating good. Before the enactment of
NAFTA, tomato paste exports from Chile to the North American market
did not face ROOs barriers because the ROOs for ketchup under the
Canada-US FTA (Global Affairs Canada, n.d.)18 did not require manu-
facturers of ketchup to source tomato paste from Canada or the US for
ketchup to qualify as an originating product (Global Affairs Canada, n.d.).
Later, NAFTA replaced the Canada-US FTA. Under NAFTA, exporters of
tomato pastes from countries such as Chile faced barriers to their exports
of tomato paste to the NAFTA market because of the operation of the
NAFTA ROOs for ketchup (Palmeter, 1996, p. 995).

The NAFTA product-specific ROOs for ketchup is more restrictive
than those of the Canada-US FTA because much of the demand for
tomato paste from non-NAFTA countries would be eliminated with the
enactment of NAFTA. The NAFTA product-specific ROOs for ketchup
have been reproduced in other RTAs concluded by the US, including
the KORUS FTA (2007, Annex 6-A, p. 8).19 In contrast to US RTAs,
the EU’s ROOs for ketchup (Korea-EU FTA, 2011, Annex II, p. 1364)

17 Empirical studies provide evidence that ROOs negatively affect sourcing of interme-
diate goods from third countries.

18 The Free Trade Agreement between Canada and the United States of America
(Canada-US FTA) was signed on 2 January 1988 and was phased out as NAFTA was
enacted in January 1, 1994.

19 The KORUS ROOs for ketchup (2103.20) states: “A change to subheading 2103.20
from any other chapter, provided that tomato ketchup of heading 2103.20 does not
contain non-originating goods from subheading 2002.90.”
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adopt CTH, which is less restrictive than that of the US RTAs.20 The
CTH for ketchup should be considered non-restrictive ROO as the WTO
Committee on Rules of Origin proposed CTH as harmonized MFN
ROOs for ketchup (World Trade Organization, 2002).21

Product-Specific ROOs in the PEM Convention
The product-specific ROOs in the EU’s PEM Convention in many tariff
lines are more restrictive than those in the Korea-EU FTA. For example,
the product-specific ROOs in the PEM Convention for those products
under HS Chapter 84 (Nuclear reactors, boilers, machinery, and mechan-
ical appliances; parts thereof) set the ceiling for non-originating materials
at 30% of the final product’s ex-works price (PEM Convention, 2013,
p. 78).22 In comparison, the product-specific ROOs under the Korea-EU
FTA for the same tariff lines adopt a rule limiting non-originating mate-
rials to 50% of the final product’s ex-works price (Korea-EU FTA, 2011,
Annex II, p. 1394).23 Thus, the product-specific ROOs for products
under HS Chapter 84 under the PEM Convention are more restric-
tive than those under the Korea-EU FTA because they require more
intermediate materials to be sourced within the parties’ territories.

USMCA ROOs for Passenger Vehicles
A more recent development of restrictive ROOs is those of passenger
vehicles under the USMCA, which replaced NAFTA. The USMCA
adopts ROOs for passenger vehicles that are significantly more restric-
tive than those under NAFTA. Both the USMCA and the NAFTA ROOs
for passenger vehicles adopt a CTC rule or a CTC rule combined with
an RVC rule.24 The minimum threshold value for RVC requirement for

20 The product-specific rule for ketchup in the Korea-EU FTA states: “Manufacture
from materials of nay heading except that of the product. However, mustard flour or
meal or prepared mustard may be used.”

21 The committee has yet to decide on the rule.
22 Under the PEM Convention, the PSRs for products under Chapter 84 except some

states: “Manufacture in which the value of all the materials used does not exceed 30% of
the ex-works price of the product.”

23 Under the Korea-EU FTA, the PSRs for products under Chapter 84, except a few
tariff lines, state: “Manufacture in which the value of all the materials used does not
exceed 50% of the ex-works price of the product.”

24 The RVC is calculated using the net cost method, which results in a more stringent
requirement than the usual method based on transaction value.
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passenger vehicles was set at 62.5% under the NAFTA (U.S. Customs and
Border Protection, 2014) and 75% under the USMCA (2018, app. to ch.
4).25 The already high RVC threshold percentages under NAFTA ROOs
have been raised higher under the USMCA, further discouraging firms
from using materials from third countries.

A more restrictive feature of the USMCA ROOs is the labor-value
content rule. The labor-value-content rule in the ROOs of the USMCA
for automobiles and parts discourages production processes that use
low-wage materials or labor. The labor-value-content rule requires that
high-wage materials and assembly expenditures in vehicle production
should not be less than the minimum threshold as a percentage of the final
product. A high wage is defined as an average wage of at least $16 per
hour. The threshold minimum labor-value-content values for a passenger
vehicle is 40% and for a pickup truck is 45%. The labor-value-content rule
should be met in addition to the RVC rule.

The labor-value-content rule makes it less desirable to use imports from
countries that do not meet the minimum labor-value-content threshold.
In the short term, the labor-value-content rule is likely to discourage
imports of automobile parts from Mexico and prevent vehicles assembled
in Mexico from receiving preferential tariff treatment under the USMCA.
This is because Mexican workers in vehicle assembly made on average less
than $7.34 per hour, and those workers in vehicle parts made on average
less than $3.41 per hour in 2017 (Dziczek et al., 2018, p. 4).

Third, the USMCA (2018, art. 6 of app. to Annex 4-B) provides a new
rule requiring that at least 70 percent of the total steel and aluminum used
in automobile production must be originating from the USMCA parties
(Reinsch et al., 2019, p. 23). The rule, which did not have a forerunner
in the NAFTA ROOs,makes the USMCA ROOs on passenger vehicles
more exclusionary because it discourages sourcing of steel and aluminum
originating from third countries.

Bridging Regions with ROOs

A cross-regional RTA that bridges a hub nation in one regional factory
with an individual nation in another regional factory could be in the form
of bilateral RTAs or a plurilateral RTA. Bilateral RTAs produce limited

25 For ROOs for passenger vehicles (HS 8703.21 through 8703.90).
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trade benefits compared to a plurilateral RTA that includes the same coun-
tries as in the collection of bilateral RTAs. This is because a plurilateral
RTA creates enlarged value chains due to the operation of a cumulation
clause. A plurilateral RTA extends the regional value chains to countries
in another region. In contrast, a collection of bilateral RTAs facilitates
trade between the parties to the bilateral RTAs without creating a regional
value chain. An example of a cross-regional RTA that is a plurilateral RTA
is the TPP, which would have extended NAFTA to its trading partners in
Asia. However, the TPP was not concluded as the US withdrew from the
negotiations.

An alternative to a plurilateral RTA is a cross-cumulation arrangement.
A cross-cumulation arrangement has the same effect as a plurilateral RTA
by creating extended value chains that bridge two regions. The most
notable example of a cross-cumulation arrangement is the PEM Conven-
tion. The PEM Convention is only in effect between the parties to the
Convention which have enacted bilateral RTAs (Barcelona Declaration,
1995; European Commission, 2019).26 The following conditions must
be satisfied to activate a cross-cumulation arrangement. First, the bilat-
eral RTAs must adopt harmonized ROOs. In addition, the ROOs in the
bilateral RTAs must provide a cross-cumulation clause in accordance with
the PEM Convention. Under the cross-cumulation clause provided in a
bilateral RTA between the parties to the PEM Convention, the materials
originating from the participants to the Convention would be treated as
originating materials when they are incorporated as materials in producing
the final products even if the materials are from the non-parties to the
bilateral RTA.27 A manufacturer from a party to the PEM Convention
would instead source intermediate materials from the PEM convention
parties’ territories rather than from the non-parties to the Convention
to benefit from the preferential tariffs under the bilateral RTAs. The
cross-cumulation system, including its underlying bilateral RTAs, forms

26 Cross-cumulation can “only be applied if the Parties of final manufacture and of final
destination have concluded free trade agreements, containing identical rules of origin, with
all the Parties participating in the acquisition of originating status, i.e. with all the Parties
from which the materials used originate. Materials originating in a Party which has not
concluded an agreement with the Parties of final manufacture and/or of final destination
shall be treated as non-originating.”

27 If the cross-cumulation system were absent, the materials from the non-parties to
the RTA would be deemed non-originating materials in the bilateral RTA between two
countries that are parties to the convention.
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a de facto RTA between the PEM Convention participants (Kim, 2020,
p. 185).

Today, the PEM Convention remains in the factory Europe by limiting
its membership to the EU and its trading partners in the Mediter-
ranean countries. Nevertheless, its potential to bridge different regions is
demonstrated by the evolution from the pan-European cumulation system
(PECS) to the PEM Convention.28 The PECS as a cumulation system
was created in 1997. In 2005, the PECS enlarged its membership to
participants in the Barcelona Process that includes Mediterranean coun-
tries, resulting in the Pan-European Mediterranean Cumulation System
(PEMCS) based on bilateral ROOs protocols.29 When proposing the
PEMCS, the European Commission (2005) envisioned the system as a
free-trade area between the EU and its trade partners participating in the
PEMCS. In 2012, the PEMCS based on ROOs protocols was replaced
by the PEM Convention under a single instrument (Federal Department
of Finance of the Swiss Confederation, 2019). The EU extended the
PEM Convention to the Mediterranean countries as part of its global
Euro–Mediterranean Partnership, also known as the Barcelona Process
(Barcelona Declaration, 1995).

As the PEM Convention is strictly limited to trade in goods, the value-
based trade issues such as environment and human rights had to be
advanced through bilateral RTAs between the EU and its trading part-
ners in Mediterranean countries. Though the PEM Convention in itself
does not enable progress in value-based issues, the PEM Convention
enhances the trade benefits to the EU’s trading partners under the bilat-
eral RTAs, provided that the EU’s bilateral RTA partners participate in
the PEM Convention. If the extension of the PEM Convention and the
negotiation of the bilateral RTAs between the EU’s and its trading part-
ners are pursued together, the de facto plurilateral RTA created by the
PEM Convention and the bilateral RTAs would be able to incorporate
value-based issues more effectively.

A drawback of a cross-cumulation system over a plurilateral RTA is that
the exchange of concessions remains in trade in goods. Thus, it does not

28 The EU initiated the PECS in 1997 between the EU members, the European Free
Trade Association (EFTA) countries, the Central Eastern European Countries, and the
Baltic States.

29 In 2005, the system widened to participants to the Barcelona Process, resulting in
the creation of the PEMCS based on bilateral protocols on ROOs.



8 RULES OF ORIGIN: BRIDGING REGIONS TO WITHSTAND … 191

result in a comprehensive trade agreement that could encompass all areas
of cooperation, including trade in services, intellectual property rights,
investment, environment, labor, and human rights. These issues outside
of trade in goods, including value-based issues, must be pursued through
bilateral RTAs.

The PEM Convention extended to Asia would eventually result in
a mega-RTA between the EU and its trading partners in Asia. For
the extended PEM Convention to serve as a successful instrument of
geostrategic cooperation, the PEM Convention and the bilateral RTAs
should be pursued in tandem to complement each other. The enhanced
trade benefits from the PEM Convention should be bargained with the
enhanced cooperation in the value-based objectives. Since the value-based
objectives are achieved through bilateral RTAs, there is room for more
fruitful cooperation based on differentiated agreements under the bilat-
eral RTAs with respect to value-based issues. The bilateral RTAs avoid the
risk of pursuing a plurilateral RTA that fails to reach an agreement when
a foot dragger country objects to some value-based issues.

Conclusion

Regional value chains are formed by plurilateral RTAs that include hub
economies at their center. The plurilateral RTAs that form regional value
chains have adopted significantly more restrictive ROOs than bilateral
RTAs. The restrictive ROOs adopted in the plurilateral RTAs cause exclu-
sionary effects on exports of intermediate goods from third countries,
raising a concern that the regional value chains formed by the plurilateral
RTAs may fracture the global value chains.

Against this backdrop of fracturing global value chains, the question
arises as to how countries in different regions can build a trading arrange-
ment that can counter exclusionary regionalism. On the one hand, a
plurilateral RTA with a hub economy at its center should adopt less
restrictive ROOs to reduce exclusionary effects on imports from third
countries. However, less restrictive ROOs diminish the benefits to the
participants of the regional value chains. On the other hand, to increase
the benefits to the RTA parties and attract new parties, a plurilateral RTA
should adopt more restrictive ROOs. However, restrictive ROOs cause
more exclusionary effects on exports from third countries. The dilemma
is that the plurilateral RTAs that bridge different regions, thus expanding
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regional value chains, may risk further fracturing the global value chains
unless non-restrictive ROOs are uniformly adopted for all products.

In the trading relationship between Asia and Europe, the Pan-Euro-
Med Convention can serve as building blocks of a de facto plurilateral
RTA that encompasses the EU and its trading partners in Asia. The
extended Pan-Euro-Med Convention is a candidate for a successful
instrument of geo-strategic cooperation between the EU and its trading
partners in Asia. The extended PEM Convention, in tandem with the
underlying bilateral RTAs, has an advantage over a plurilateral RTA
because the bilateral RTAs allow differentiated agreements in value-based
issues. However, the challenge remains that the extension of the EU’s
regional value chains to Asia may weaken the global value chains.
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CHAPTER 9

Sustainable Development in EU–Asia Trade
Relations

Camille Nessel and Jan Orbie

Introduction

Debates on whether and how trade agreements should be linked to labour
and environmental provisions go back to the 1880s (Charnovitz, 1992;
Huberman, 2012). Yet, until today no common ground has been found at
the multilateral level on how to link sustainable development with global
trade rules. A strong polarization on these points became visible at the
World Trade Organization’s (WTO) Ministerial Conference in Singapore
in 1996. Whereas the European Union (EU) and the United States (US)
argued for a trade-labour nexus, countries of the global South, especially
East Asian countries, pronounced their opposition to any linkage and
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declared that this was a matter of the International Labour Organiza-
tion (ILO). Indonesia stated: ‘the ILO, is the most appropriate forum to
discuss the issue and not the WTO’ (Indonesia, 1996) and Malaysia more
strongly insisted: ‘we reject any attempt to link labour standards and other
social clauses to trade and trade action (…)’ (Malaysia, 1996). The Singa-
pore summit effectively excluded the social clause from the multilateral
trade agenda. Later attempts by the EU to readdress labour at the WTO
in Doha in 2001 were again rejected by Asian countries. As expressed by
the representative from India, ‘The Singapore Declaration had once and
for all dealt with this issue and there is no need to refer to it again’ (India,
2001).

The impasse at the multilateral trade front resulted in a shift towards
including labour and environmental issues in bilateral trade agreements.
The main actors for developing the trade-labour-environment nexus
have been the EU and United States (Horn et al., 2010; Kerre-
mans & Gistelinck, 2009; Oehri, 2015). The trade agreement with Korea
concluded in 2009 was the first EU trade agreement to include a ‘Trade
and Sustainable Development’ (TSD) chapter. Following the failure to
negotiate an EU–ASEAN FTA, the EU started trade negotiations with
Singapore, Vietnam, and Malaysia in 2009. In the TSD chapters of
these agreements, Parties commit to respecting ‘fundamental human and
environmental rights’. However, as suggested in several contributions to
this volume, the TSD chapters continue to cause frictions (Mckenzie &
Meissner, 2022; Hennessy & Winanti, 2022). Asian trading partners,
but also countries like Australia, continue to be hesitant about inte-
grating these issues in trade agreements (Garcia & Masselot, 2015). At
the same time, civil society organizations and the European Parliament
have criticized the TSD chapter for its soft design, serving primarily the
purpose of ‘window-dressing’, and not bringing about positive change
through rule exportation. In its recent Trade Policy Strategy, the Euro-
pean Commission (2021, p. 13) advocated stronger enforceability of
these chapters.

This chapter’s aim is two-fold. First, we want to provide a basic
overview of the EU’s agreement design when it comes to the trade-
labour-environment nexus in trade agreements with Asia. Second, we aim
to explore how broader international considerations have shaped these
clauses as argued in the introduction to this volume (Adriaensen & Post-
nikov, 2022). Empirically, we focus specifically on EU trade agreements
with Korea, Singapore, Vietnam, Japan, and Indonesia. Whereas these
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agreements display some diversity in how sustainable development has
been incorporated, we will show that they mostly follow the EU’s agree-
ment design/template. In line with findings of Morin and Cartwright
(2022) and Young (2022) in this volume, the TSD chapters are mainly
determined by domestic EU (f)actors and to some extent by negotia-
tion dynamics as well as thereto related preferences of the Asian trading
partners. Geo-economic considerations do not seem to play a major role.

The remainder of this chapter proceeds in four steps. It begins by
contrasting the EU and US approaches to ‘sustainable development’ in
FTAs. This is followed by an exploration of geo-economic factors (coop-
eration and competition) in the EU’s agreement design. After considering
these factors, the partner country and negotiation dynamics in five EU–
Asia trade agreements are compared. Finally, a conclusion will reflect on
the question why the TSD chapters seems to be resistant to geo-economic
motives and whether this might change given the recent developments in
global trade.

The Design of Sustainable
Development Chapters in FTAs

Parallel to the exponential rise of bilateral trade agreements since the mid-
1990s, references to sustainable development in these agreements have
also increased. This is particularly the case in trade agreements negotiated
by the EU and the United States. This section will outline the threefold
structure of EU TSD chapters, involving labour rights, environmental
goals, and dispute settlement. Whilst these are often contrasted with the
United States, such differences will be put into perspective as there are
quite some commonalities between the sustainability provisions in EU
and US trade agreements.

First, EU trading partners are expected to ‘respect and implement’ in
their laws and practices the four fundamental ILO principles, known as
core labour standards, regarded as human rights by the EU. They are (1)
freedom of association and the right to collective bargaining (e.g. forming
trade unions); (2) getting rid of all forms of forced or compulsory labour;
(3) abolishing child labour; and (4) ending discrimination in the work-
place (DG Trade, 2019). They were privileged by the ILO governing
body over other international labour conventions (ILC) to provide an
easily promotable norm-catalogue in the Declaration on Fundamental
Principles and Rights at Work in 1998. The four principles consist of eight
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core labour conventions (out of 190 ILC in total). The rights have been
replaced by a focus on principles, which had the advantage of producing
a more effective soft law instrument on the most essential aspects of an
employment relationship (Alston, 2006, p. 7).

Second, the TSD chapters have over time come to include an
increasing number of environmental commitments. These focus on the
implementation of multilateral environmental agreements, in which inter-
national environmental rules are set (DG Trade, 2019). DG Trade
mentions nine specific multilateral environmental agreements (MEA) to
be implemented in the context of a trade agreement with the EU: (1)
Convention on International Trade in Endangered Species of Wild Fauna
and Flora; (2) 1992 Framework Convention on Climate Change; (3)
2015 Paris Agreement; (4) Kyoto Protocol on Climate Change; (5)
Montreal Protocol on ozone layer protection; (6) The Convention on
Biological Diversity; (7) Stockholm Convention on persistent organic
pollutants; (8) Rotterdam Convention on international trade in hazardous
chemicals and pesticides; and (9) Basel Convention on hazardous waste
movement and disposal (DG Trade, 2019). Substantively, these nine
agreements can be divided into four subcategories: one clustering around
‘climate change and global warming’, another one concerning ‘prospec-
tive dangerous goods and products’, a third one on the ‘protection of
Flora & Fauna’ and the fourth one on ‘fisheries’.1 Compared to labour
rights, the environmental dimension of EU trade agreements has not been
studied as extensively (for exceptions, see Bastiaens & Postnikov, 2017;
Jinnah & Morgera, 2013; McNeill, 2020; Morgera, 2012; Morin et al.,
2018).

Third, these labour and environmental provisions are enforced via a
so-called dispute settlement mechanism. The structure and functioning
of these mechanisms are roughly the same for all FTAs concluded by the
EU (see Fig. 9.1), involving a dialogue-based approach to solve conflicts
(Campling et al., 2016). The innovative feature regards the role given to
civil society in monitoring the disputes.

The central pillar of the EU approach relies on a dialogue between
governmental officials and stakeholders from both parties. If a conflict

1 It should be mentioned that we have added three specific agreements regarding the
‘law of the sea’ to the environmental category. This was done as all TSD chapters mention
‘fisheries’ in the category of environmental protection, even if they are not specifically
mentioned by DG Trade.
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Request Government 
consultations

Panel of Experts might be 
established Interim report 

Final report Measures to be implemented Stakeholders provide inputs on 
observations

 Domestic Advisory Groups to 
be informed 

Possibly review of measure and 
implementation

Fig. 9.1 The functioning of dispute settlement in TSDs (Source Authors’
compilation)

arises regarding the TSD chapter, governmental consultation might be
requested. If the parties do not find a mutually acceptable solution, the
committee of trade and sustainable development, consisting of govern-
mental representatives, responsible for the implementation and operation
of the TSD chapter, is to be called. The committee can decide to create
a panel of experts, which holds the role of investigating the matter. The
panel might seek advice from relevant international bodies and issue a
report, which will be sent to both parties for comments. It will also be
the basis for a final report that may include suggestions on measures to be
taken to implement the findings of the report, which in turn will be sent
to the stakeholders. A supplementary provision might include the review
of the implementation based on observations of the stakeholders.

With this three-fold structure, the EU is often seen to have devel-
oped a distinct approach to governing sustainable development matters.
However, the putative uniqueness of the EU ‘model’ could be nuanced
when comparing with the US approach. Building on primary docu-
ments and the significant literature that contrasts EU and US approaches
to the trade-labour linkage (Gyanchandani, 2018; Horn et al., 2010;
Kerremans & Gistelinck, 2009; Marx et al., 2017; Postnikov, 2020), we
compare how both trade powers address the trade-sustainability nexus
using Oehri’s (2015) distinction between substance and procedures (see
Table 9.1).

Substantially, both the EU and the US trade agreements refer to the
ILO core labour conventions. However, the EU focuses more strongly
on human rights as a whole, whereas the United States gives more
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Table 9.1 Differences in EU–US TSD chapters

Issue EU approach US approach

Substantial Labour ILO core labour
conventions
Human rights promotion

ILO core labour
conventions
Domestic labour laws

Environment Multilateral Environmental
Agreements
Wider (focus on climate
change)

Multilateral Environmental
Agreements
Deeper (country specific)

Procedural Modest/conservative and
tentative
Negotiable, Network based
more procedural and
cooperative approach

Consistent and enforceable
legalistic and adversarial
approach
One-size fits all approach,
hierarchical interaction

Source Authors’ compilation based on Oehri (2015) and Jinnah and Morgera (2013)

importance to enforcement of national labour laws. When it comes to
environmental issues, both the EU and the United States mention very
similar international agreements, without defining environmental consid-
erations as fundamental rights. Here, Morin and Rochette (2017, p. 28)
argue that an ‘americanization’ took place whereby the EU has been
influenced strongly by the US’ environmental governance. Since 2006,
the EU has increased the number of MEAs integrated in the TSD chap-
ters. EU trade agreements have a wider scope as they encompass more
commitments to human rights, good governance, and humanitarian issues
apart from labour and environmental matters (Gyanchandani, 2018,
p. 10). The EU approach to environmental governance is characterized
by its ‘breadth’, whereas the United States, approach is considered more
profound (‘depth’). This is because the United States uses less provi-
sions, whilst giving more attention to an engagement with the partner
countries concrete environmental situation (Jinnah & Morgera, 2013,
p. 334). Whereas the United States identifies concrete measures to imple-
ment the MEAs, the EU includes ‘sophisticated provisions that address
climate change, as well as articles on the precautionary principles’.2 (ibid.,
p. 335).

2 ‘A precautionary principle enables decision-makers to adopt precautionary measures
when scientific evidence about an environmental or human health hazard is uncertain and
the stakes are high’ (Bourguignon 2015).
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Differences between the EU and the United States seem larger when
it comes to the procedural dimension (Morin & Rochette, 2017, p. 12),
although this too can be qualified. The United States demands the
enforcement of labour laws, entailing the spirit of the CLS principles
before the FTA can enter into force (Harrison et al., 2019). This has
been called pre-ratification conditionality. Moreover, the United States
has chosen a dispute settlement mechanism that allows for sanctions as
a last resort, in the form of financial penalties, as well as the suspen-
sion of trade benefits in case of violations (Marx et al., 2017, p. 5;
Morin & Jinnah, 2018, p. 2; Oehri, 2015, p. 744). These characteris-
tics have led the US approach to be characterized as ‘hard, consistent,
and enforceable’ (see Oehri, 2017, pp. 2–8), in opposition to the EU
approach’ characterization as ‘soft, modest, and tentative’ (see ibid., pp. 3
and 173).3 However, these procedural differences might be less visible
in practice (Morin & Rochette, 2017; Oehri, 2017). The US’ formal
dispute settlement mechanism has rarely been invoked and sanctions
never applied (Congressional Research Service, 2019). The impact of
US agreements should be observed before they go into force, because
of pre-ratification conditionality (see above). At the same time, the
EU’s dialogue-based approach has had some impact, leading to substan-
tial change through reform in the partner countries (see Bastiaens &
Postnikov, 2017; Postnikov & Bastiaens, 2014).

As for the impact of the dispute settlement procedure, there has only
been one case relating to the TSD chapter of EU agreements. Following
unsuccessful government consultations between the EU and South Korea
over the latter’s compliance with core labour rights, a Panel of Experts
was established. The Panel ruled that obligations derived from the ILO
core conventions are legally binding (Art. 107), that the Korean Labour
Act has violated basic union rights (Art. 196), and that South Korea’s
efforts in ratifying some ILO conventions are ‘less than optimal’ (Art.
291). However, it also states that South Korea’s policy is still not below

3 Furthermore, it should be noted that the EU’s FTAs are accompanied by political
framework agreements with the partner country (e.g. Partnership and Cooperation Agree-
ment [PCA]). The PCA includes a so-called essential elements clause, allowing for the
suspension of an agreement if serious human rights violations occur in a third country (cf.
Meissner & McKenzie, in this volume; see also Meissner & McKenzie, 2017). However,
in the EU, sanctions have been regarded as ‘“the nuclear option”, i.e. something to be
deployed only rarely and reluctantly’ (Campling et al., 2016, p. 361).
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the ‘legal standard’ of the TSD chapter which only stipulates that ‘con-
tinued and sustained efforts’ towards ratification should be made (Art.
292). It therefore remains to be seen what the eventual impact will be on
implementation in Korea.

Explaining the Soft Approach:
Irrelevance of International (F)actors (I)

How can we explain the EU’s soft approach? Theoretically, explanations
can be situated at the international, partner country, and domestic EU
levels. In line with the research aim of this edited volume, this section
will explore the relevance of international (f)actors in explaining the non-
enforceable, cooperative, and dialogue-based design of the TSD chapters
in EU trade agreements. In this regard, we will consider two possible
explanations that will turn out to be largely inadequate, one relating to
possible cooperation and another one to competition.

Theoretically, one could see the EU and US approach as the result
of a ‘division of labour scenario’ (cf Morin & Cartwright, 2022) with a
strategic interaction between the two. The US pre-ratification condition-
ality for example and the EUs focus on surveilling the implementation and
respect of the non-trade issues, could be seen as intentionally comple-
mentary to the US approach. Thus, one could see the sanction-based
(US) and dialogue-based (EU) approach as complementary according to
a ‘good/bad cop’ logic. In this logic of strategic cooperation, the ulti-
mate goal is to create sympathy for the ‘good cop’ (the EU) through the
soft approach, whereas the ‘bad cop’ (the US) uses a hard approach. The
result is that the EU and United States would have chosen their respective
approaches for strategic purposes to influence third countries’ compliance
with sustainable development commitments which are broadly similar
when it comes to the substance.

However, existing literature does not give any indications of such
strategic and intentional cooperation between the EU and the United
States. Although ‘collaboration with the United States would be desir-
able’, in practice it does not happen in the field of sustainable devel-
opment (De Ville et al., 2016, pp. 42–43). Moreover, there is evidence
that the EU’s soft approach rather relates to purely domestic (European)
factors such as its hybrid institutional structure and its self-image as a
normative power (Manners, 2009; Orbie, 2011). Partnerships between
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NGOs and industry have strongly influenced the normative trade policy
of the EU (Kelemen & Vogel, 2010; Poletti & Sicurelli, 2016).

That said, there may be more subtle and indirect ways in which EU and
US approaches to trade and sustainability interact positively. For instance,
a trading partners’ concession to one of them may pave the way for the
other to guarantee concessions in this domain; or the resolution in a
(non-enforceable) dispute between the EU and a third country might
spillover into similar cases under US agreements entailing specific action.
Further research would be needed on possible interaction effects between
both agreements. Meanwhile, we can point to tentative evidence from the
case of Vietnam. In 2018, Vietnam revised its labour code. It has been
suggested that this revision was a result of a specific US–Vietnam bilateral
agreement4 in the context of the Trans-Pacific Partnership (TPP) agree-
ment (Tham & Ewing, 2016, p. 18; Interview with Vietnamese official
March 2020). Indeed, the United States had begun discussions on TTP
prior to the EU beginning FTA negotiations.

Second, regulatory competition between the EU and other economic
powers might seem a plausible explanation at the international level.
Under regulatory competition, the EU would be rivalling to create the
best policy for its own economic advantage. Undeniably, as the contri-
butions of Jong Bum Kim, De Ville, and Soo Yeon Kim in this volume
have demonstrated, global competition has become fiercer. In response,
TSD chapters could either follow a ‘trading up’ or the inverse scenario
a ‘race to the bottom’ logic (Bradford, 2020; see also Gady, 2014;
Vogel, 1995; Young, 2015). The ‘trading up’ logic, also known as the
‘Brussels effect’, hypothesizes that the EU aims for other countries to
adopt similar standards on labour to have a comparable level of compe-
tition (Bach & Newman, 2007). However, this is unlikely to explain the
EU’s soft approach. If the EU wanted to primarily impose change to
achieve a higher level playing field, it would make more sense to use a
pre-ratification requirement and a sanction-based approach with partner
countries producing similar products, and a somehow different approach
with countries producing complementary products as the EU (most
emerging and developing countries). Given that the EU’s agreement
design of sustainable development provisions appears to be a template
for trade agreements with all countries, plausibility is not given for the

4 United States–Viet Nam Plan for the Enhancement of Trade and Labour Relations,
signed 4 February 2016 (not yet in force) cl VII(1).
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trading-up logic, which also resonates with the contributions of Young
(2022) on the EU’s rule export and Morin’s and Cartwright’s (2022)
findings on IPR.

In contrast, the soft design could bring a competitive advantage to
the EU and hence be explained by a ‘race to the bottom logic’. Major
trading powers such as the EU and the United States are faced with a
prisoner’s dilemma whereby each party has an economic incentive not
to push too hard on TSD—even if a joint effort may be desirable. The
relatively soft TSD provisions allow EU firms and importers to trade at
low cost. At the same time, they meet domestic concerns by (seemingly)
addressing sensitivities expressed by some members of civil society, parlia-
mentarians, and policy-makers. Furthermore, institutional factors within
the EU contribute to explaining the soft design of EU TSD chapters.
Young and Peterson (2014) contend that the watered-down development
and human rights provisions are a result of the multiple veto players in
EU trade policy. For example, cleavages are observable between prefer-
ences of the European Commission versus protectionist states, so the soft
approach could be seen as a median position.

In conclusion, neither strategic cooperation nor regulatory competi-
tion explanations can fully grasp the soft approach nature of the EU. The
highly competitive international environment certainly sheds light on the
difficulties of the EU and the United States to collaborate on more far-
reaching TSD provisions. Domestic factors relating to the EU’s complex
institutional structure and its self-image largely explain the formation of
a template that the EU uses in all trade agreements. Nonetheless, there
are also some variations between TSD chapters of EU trade agreements
with Asia. The next section analyses these variations and explores how
geo-economic considerations might explain them.

Explaining Variation in EU–Asia Agreements:
Irrelevance of International (F)actors (II)

After having established that the design of the EU’s three-fold template
mainly stems from domestic (European) factors, this section will explore
to what extent variations in the TSD chapter of EU–Asia FTAs can
be explained by international (f)actors. Previous research has confirmed
that the substance and procedures of the EU’s TSD chapters vary, for
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instance when it comes to the involvement of ‘civil society’ or ‘stake-
holders’ (Martens et al., 2018). However, existing literature has barely
elaborated on possible explanations for such divergences.

Hence, this section analyses to what extent also the TSD chapters
of the EU–Asia FTAs diverge and whether possible differences can be
explained by European, partner country or international variables. In
doing so, we also aim to provide a more refined picture of the sustain-
able development dimension of the EU–Asian FTA’s. Specifically, we will
examine the TSD chapters of EU trade agreements with Korea, Singa-
pore, Japan, Vietnam, and the agreement that is being negotiated with
Indonesia. We will consecutively analyse the labour, environmental and
dispute settlement provisions of these five agreements (see Table 9.2).5

First, all five agreements mention the ILO principles on core labour
standards. In this sense, there is an aquis in the EU’s template relating to
the principles of the ILO Declaration of 1998 (see above) which comes
back in every trade agreement. When taking a more concrete look at how
these labour commitments are defined, differences can be noticed in the
wording preceding the ILO principles. From a legal of point of view
in can be said that two kinds of commitments are generally proposed
by the EU: ‘commit to/reaffirm the commitment ’ in contrast to ‘shall
promote and implement ’. Whereas the former has ‘legally binding effect
under international law’ on the condition that the parties have ratified the
conventions, the latter ‘enforces international commitment without such
a pre-requisite’ (Gyanchandani, 2018, p. 11). A hierarchy ranging from
low to highest commitment can be identified (see Table 9.2).

Unlike Vietnam and Indonesia, the three agreements with Japan,
Korea, and Singapore do not mention ‘shall promote and implement’,
suggesting a higher commitment in the latter group. Indonesia shows the
‘highest’ degree of commitment, as it mentions the core labour standards
concretely. Vietnam only mentions the principles, making its commitment
‘high’. Singapore’s commitment is medium as it reaffirms the commit-
ment. Japan and Korea have the lowest rank, as they do not reaffirm any
commitment.

Surprisingly, the ranging between the commitments, do not echo the
status of ratification of the CLS conventions themselves. Only Indonesia’s
(highest commitment) and Korea’s (low) position can be explained by

5 The dispute settlement mechanism in the currently negotiated agreement with
Indonesia has not yet been published and can therefore only be partly analysed.
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the ratification, as they respectively have the highest and lowest status of
ratified fundamental conventions (ILO, 2020). What possibly explains the
differences are negotiation dynamics and the preferences of the parties. In
this regard, Vietnam, Japan, and Singapore have ratified the same number
of CLS conventions. However, Singapore has the same ratification record
as Korea, yet it devotes more strongly to the ‘respect of the principles’
than South Korea. Clearly, the partner country variable does not explain
all the variance. For instance, Japan with six out of eight ratifications also
purely ‘commits’.6 Moreover, Vietnam also scores high on the formula-
tion of labour rights in the trade agreement, whereas it has ratified the
least number of ILO core conventions of this group. Vietnam’s relatively
high commitment on labour rights relates to international factors, most
notably the impact of the preceding TPP negotiations and the US insis-
tence on changes to the labour code (see above). Moreover, domestic
factors in the EU, such as the increased politicization of trade policy
through the European Parliament and the mobilization of European civil
society over tangible human rights commitments provide a compelling
explanation (Hoang, 2016; Hoang & Garcia, 2022; Sicurelli, 2015).

Second, there is also significant variation in the environmental provi-
sions. Table 9.3 provides a comprehensive overview of the environmental
agreements included (light shaded) and those absent (dark) from the
FTAs. As can be seen from the overview, and in line with other research
(Morin & Rochette, 2017), there is a clear cumulative logic over time.

The most significant explanation for this variation is not purely situated
at the European, international or partner country level, but it corresponds
more broadly to the factor of time. TSD chapters tend to copy-paste the
environmental commitments made in previous agreements and add new
environmental measures as the negotiations evolve. Whilst the EU–South
Korea FTA, concluded in 2009, mentions only three agreements, the
Singapore agreement, completed in 2014, already mentions six MEAs.
Vietnam was concluded in 2015 and entails two additional agreements.
The consolidated text for Japan of 2017, adds one more agreement, and

6 See EESC members visit Japan to talk trade and sustainable development with
authorities and civil society organizations (06/02/2020). https://www.eesc.europa.eu/
en/news-media/news/eesc-members-visit-japan-talk-trade-and-sustainable-development-
authorities-and-civil-society-organisations, https://www.greeneuropeanjournal.eu/how-
do-eu-free-trade-agreements-protect-workers/.

https://www.eesc.europa.eu/en/news-media/news/eesc-members-visit-japan-talk-trade-and-sustainable-development-authorities-and-civil-society-organisations
https://www.greeneuropeanjournal.eu/how-do-eu-free-trade-agreements-protect-workers/
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Table 9.3 Environmental agreements in TSD chapters and status quo of
ratifications
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South
Korea

(2009)

AR AR AR R R R R R R R R R 3/9

Singa-
pore

(2015)

AR AR AR R R R R AR R A A - 6/9

Vietnam 

(2019)

AR AR AR R R R R AR AR A AR AR 8/9

Japan

(2018)

 A
R

AR AR R R R R AR AR AR R AR 7/9

Indonesia
(on-
going)

R AR AR AR R R R AR AR A AR AR 8/9

Source Authors’ compilation, A = Agreement mentioned, R = Agreement ratified

the EU proposal for the FTA with Indonesia involves eight environmental
agreements.

The trading partner country context might also explain some of the
variation. For instance, the addition of the Montreal Protocol on the
ozone layer in the EU–Indonesia FTA may be related to the high impor-
tance of climate change for the Indonesian context. A specific clause
regarding Indonesia’s most important export product, palm oil and defor-
estation, has not been integrated, despite it being the most sensitive
issue in the negotiations (Hennessy & Winanti, 2022). This is even
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more remarkable as the EU–Indonesia agreement compromises most
environmental provisions (see Table 9.3).

Overall, the logic of incremental build-up of environmental agreements
is clear. Importantly, this is not because more international environmental
agreements are being concluded which then subsequently become incor-
porated into EU trade agreements. This would constitute an explanation
at the international level. Instead of instituting an update in terms of
international law, it mostly concerns the regulation of already existing
environmental agreements (such as the 1987 Montreal Protocol, the
1992 Biodiversity Convention, and the Agreement on Fish Stocks of
1995). Overall, it is unlikely that the partner countries are the driving
forces behind this incremental logic, as there is also no clear correlation
between the MEAs included in the trade agreement and those ratified by
the partner country (see Table 9.3). In any case, there are no indications
that international factors would play a major role in this dynamic.

Third, there is significant variation in the governance provisions of the
TSD chapters. In order to analyse this, we rely on an updated version of
the ‘Civil Society Index’ (CSI) developed by Martens et al. (2018) which
also includes the EU–Japan agreement.7 This involves five clusters which
together indicate the levels of civil society involvement. As Table 9.4
illustrates, the agreement with Korea scores much higher than that with
Singapore, whereas Vietnam and Japan display a medium involvement of
civil society.

Korea’s high score on the CSI index results from the ‘scope in
membership’ and ‘dispute settlement’. New domestic institutions are
established for the specific purpose of the chapter. The transnational
mechanism is closed and does not allow for external parties to join. Meet-
ings can be held without the party’s invitation and at a frequency desired
by the domestic advisory groups. The high scoring is also the result of
their role in dispute settlements, where they can provide input for the
investigation and may interact with the parties. In contrast, Vietnam
and Singapore score remarkably low on ‘independence’. In this regard,
it should be noted that these are the only two EU trade agreements
which avoid the term ‘civil society’ and instead opt for the less politically
sensitive ‘stakeholders’ (ibid.). Nonetheless, Vietnam scores consistently
higher than Singapore on other dimensions.

7 Indonesia’s Dispute Mechanism has not been drafted yet and can therefore not be
included in the analysis at this stage.
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Table 9.4 Civil society involvement in TSD chapters

Cluster Korea (2009) Singapore
(2014)

Vietnam (2015) Japan
(2017)

Independence 4/4 Highest 2/4 Medium 1/4 Low 3/4 high
Scope
membership

6/9
medium–high

3/9 low 6/9
medium–high

5/9 medium

Operation
transnational
mechanism

3/3 Highest 0/3 Lowest 2/3 medium 1/3 low

Interaction 3/7 medium–low 4/7 medium 6/7 high 5/7 high
Dispute
settlement

7/12 medium 2/12 low 4/12 low 4/12 low

Total 23/35
HIGH

11/35
LOW

19/35
MEDIUM

18/35
MEDIUM

Source Authors’ compilation based on Martens et al. (2018)

In terms of explanations, a consistent logic does not seem to emerge.
Contrary to the environmental provisions, there is no incremental build-
up over time, as the first agreement negotiated (South-Korea) is also the
most ambitious one. This aligns with Hilpert and Park’s finding that the
EU pressured Korea strongly to ratify ILO conventions (Hilpert & Park,
2022). There are also no clear indications that partner country variables
would determine their position on the CSI. Indeed, the identified differ-
ences do not reflect the degree of civil society freedom in the countries.
According to the State of Civil Society Report 2018 (Civicus, 2019),
all four countries score between closed,8 obstructed,9 and narrowed.10

Civil society spaces in Korea and Japan are narrowed, in Singapore are

8 There is complete closure—in law and in practice—of civic space. An atmosphere of
fear and violence prevails, where state and powerful non-state actors are routinely allowed
to imprison, seriously injure and kill people with impunity for attempting to exercise their
rights to associate, peacefully assemble, and express themselves.

9 Obstructed—‘Civic space is heavily contested by power holders, who impose a combi-
nation of legal and practical constraints on the full enjoyment of fundamental rights.
Although civil society organizations exist, state authorities undermine them, including
through the use of illegal surveillance, bureaucratic harassment, and demeaning public
statements…’.

10 Narrowed—‘Whilst the state allows individuals and civil society organizations to exer-
cise their rights to freedom of association, peaceful assembly, and expression, violations of
these rights also take place…’.
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obstructed, and Vietnam are closed. Vietnam’s medium score does not
match the very low score of the Civil Society Report. Vietnam’s relatively
high score, compared to the provision in the Singapore agreement and
taking into account the difficult position of civil society in Singapore,
may be related to the increased politicization of trade policy (including
the EU–Vietnam agreement) within the EU as well as the precedent of
the US-induced commitments in the TPP (Ha Hoang & Garcia, 2022).
Overall, however, it is again hard to discern any impact of international
(f)actors on the variation of provisions in the TSD chapters.

Conclusion

The goal of this chapter was to present an overview of sustainable devel-
opment provisions in EU–Asia trade agreements and to explore to what
extent geo-economic motives help explain (a) the ‘soft’ nature of the
TSD chapters in these agreements as well as (b) the variation that can
be observed between the agreements with Singapore, Vietnam, Japan,
Indonesia, and Korea. Based on secondary literature and primary sources,
we have not been able to find much evidence of international (f)actors.
The general design of the TSD chapters and their refinement in existing
agreements rather reflects the interests, ideas, and institutions of the EU
and to some extent the preferences of Asian trading partners. The EU’s
agreement design is a template that is being partially adapted to the
partner countries context.

The only case where a clear (but indirect) impact can be seen from
the United States in the region, was in relation to Vietnam’s relatively
far-reaching provisions on labour rights and civil society involvement,
which partly relate to the US demands in the context of the TTP agree-
ment. Further research would be needed on the potential interaction
effects between the sustainability dimensions of EU and US negotia-
tions and agreements. Synergies may be particularly fruitful as our chapter
also showed that the traditional distinction between the EU and United
States might be overestimated. Both have more in common than it seems,
notably the same objectives. The new trade policy course of the Biden
Administration may also facilitate transatlantic collaboration in this area,
as the new US administration puts more emphasis on labour rights and
climate change. On the other hand, it seems likely that the new US
Administration will not engage in large free trade deals, and the EU’s
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agreement on investment with China has impacted negatively on EU–
US trade cooperation (Howse, 2021). Instead, more tangible progress
might be expected from the implementation of the various EU and US
trade agreements and how these interact in the local context of Asian
countries, for instance through the legal challenging of partner countries’
compliance.

Acknowledgements We are grateful to the editors for careful editing and
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Table 9.5 Civil Society Index, long version

Cluster Criteria Korea 

(2009) 

Singapore

(2014) 

Vietnam  

(2015) 

Japan

(2013) 

Independence
participants

Term 2 0 0 2 

Independence
mentioned

1 1 1 1 

Selection 1 1 0 0  

Subtotal 4 2 1 3

Scope
membership 

Domestic mechanism  0 1 1 1 

Novelty 2 0 0 0 

Transnational
mechanism 

3 1 4 3 

Presence state actors 1 1 1 1 

Subtotal 6 3 6 5

Operation
transnational
mechanism 

Deadline 1 0 1 1 

Reoccurrence 1 0 1 0 

Independence for 
organization 

1 0 0 0*  

Subtotal 3 0 2 1

Interaction Civil Society (CS) 
mechanisms 

1 0 0 0.5 

CS and Government: 
Domestic mechanism 
and Parties

0 0 0 1 

CS and Government: 
domestic mechanism 
and own government 

0 1 1 1 

(continued)
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Table 9.5 (continued)

CS and Government: 
transnational
mechanism and parties  

1 3 5 3  

CS and Government: 
domestic mechanism 
intermediate for 
transnational

1 0 0 0,5 

Subtotal 3 4 6

Dispute
settlement
mechanism 

Domestic mechanism 
basis initiation 

1 0 0 0 

Domestic mechanism 
advice to Government 
consultation

3 0 1 0 

Domestic mechanism to 
Panel of Experts 

2 0 0 0 

PoE informs domestic 
mechanism on outcome 

1 0 0 0 

Parties inform domestic 
mechanism about 
implementation PoE 
report

0 1 1 2 

Domestic mechanism 
involvement monitoring 
implementation PoE 
report

0 1 2 2 

Subtotal 7 2 4 4

 Total  23 11 19  

*Not specifically mentioned, only for DAG

Source Authors compilation based on Martens et al. (2018)
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CHAPTER 10

EU and South Korea: A Model Example
for Foreign Trade Policy Relations?

Hanns Günther Hilpert and Sunghoon Park

Introduction

On 15 October 2009, after 26 months of arduous negotiations, the
Republic of Korea (ROK) and the European Union (EU) agreed on the
comprehensive liberalization of their trade and economic relations within
the framework of a free trade agreement (FTA). One year later, the agree-
ment was signed. Subsequent to the ratification by the Korean National
Assembly and the European Parliament, the agreement entered into force
provisionally on 1 July 2011.

At the time of its conclusion, the EU-Korea Free Trade Agreement
(KOREU) created the world’s second largest free trade zone, next only
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to the North American Free Trade Agreement (NAFTA). For both
Korea and the EU, KOREU was politically important and economically
rewarding.

For the EU, KOREU was the first agreement with a partner from Asia.
In fact, the 2006 Global Europe strategy of the EU, which manifested
the EU’s departure from the long-lasting preference for multilateralism
in trade policy to embrace FTAs, was brought into real action for the first
time. (Park, 2017, 829, 830) The KOREU text served as a blueprint for
the design of subsequent FTAs concluded by the EU worldwide, as it
illustrated the comprehensive scope of issues and the high level of ambi-
tion for the EU. Also, it was the only one in Asia, until the Japan–EU
Economic Partnership Agreement (JEEPA) entered into force in early
2019. With KOREU, the EU has positioned itself firmly in Asia as an
important trade power capable of taking decisive action.

For Korea, KOREU was meaningful, too. Although politically less
controversial than its FTA with the United States (United States Korea
Free Trade Agreement, KORUS), KOREU is covering a larger amount of
exports and imports. What is more, KOREU’s entry into force preceded
the implementation of Korea’s free trade agreements with the United
States (2012) and with China (2015), Korea’s two other large trading
partners. Taken together, trade through FTAs covers approximately 65%
of Korea’s total trade, and no other major economies show comparable
figures. As a result, Korea has positioned itself as a frontrunner in bilat-
eral trade liberalization. Against this backdrop, this chapter takes a deeper
look at KOREU, its genesis, its design and content, its implementation
and its consequences.

Negotiations in the Shadow of KORUS

EU Perspectives

Korea: A Perfect FTA Partner in the Asia–Pacific
In its interactions with Asia, the EU has often faced reservations and
prejudices, but it is also struggling with difficulties of its own making.
Certainly, Asians have not forgotten Europe’s colonial past in their region.
The EU can be also a difficult partner: a political and legal structure which
is hard to understand, the slowness and lack of transparency of decision-
making in Brussels, the constant competition between foreign and trade
policies of the EU and Member States. Europe was also somewhat late
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grasping the economic and political dynamism of Asia, as manifested by
its belated launch of a more rigorous “Asia Strategy”, based on the 1994
New Asia Strategy adopted by the European Commission (European
Commission, 1994). As investigated by Park (2004), the EU’s approach
to Asia has largely been reactive in comparison with the United States, its
strongest competitor in foreign and trade policy.

Behind this backdrop, the EU became a laggard in concluding FTAs
in spite of its wealth of experience in trade policy. Until the mid-
2000s, the multilateral WTO Doha Round negotiations were the EU’s
natural priority. The EU, upholding a principled stance as the guardian
of the multilateral trading system and underlying WTO architecture, had
imposed a moratorium on bilateral FTA negotiations. Given the ailing
Doha Round and the race for FTAs gathering pace in Asia, this strictly
multilateral approach was no longer tenable. Inspired by the Lisbon
Agenda of 2000 to turn the EU into the most competitive and dynamic
knowledge-based economy in the world, the European Commission in
June 2006 announced the “Global Europe” strategy, complementing
its multilateral, WTO-centred approach (European Commission, 2006).
Based on the objective of competitiveness, a more offensive external trade
policy strategy was supposed to open foreign export markets to Euro-
pean business and reinforce competitive disciplines at home (Siles-Brügge,
2011, 635–640). Several criteria were set for selecting FTA partners: First,
the partner country should offer sufficient market potential, and second,
a sufficient level of growth potential must result from the removal of
tariffs and non-tariff-barriers (NTB). The EU was also keen to create
“a level playing field” for EU companies and products by considering
the potential partner’s “negotiations with EU competitors” signalling its
attention to geo-economic factors.1 Based on these criteria, the European
Commission identified Korea along with the Association of South East
Asian Nations (ASEAN), India, the Gulf Cooperation Council (GCC),
Mercosúr and Russia as a priority country for FTA negotiations.

The criteria were clearly met in the case of Korea which was the EU’s
fourth largest non-European trading partner after the USA, China and
Japan with an export value of 25.6 billion euros and an import value

1 The European Commission (2006; 9) stipulated in the Global Europe document “We
should also take account of our potential partners’ negotiations with EU competitors, the
likely impact of this on EU markets and economies…”.
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of 39.4 billion euros in 2008 according to Eurostat data. EU compa-
nies faced high tariff and non-tariff-barriers when entering and operating
in the rapidly emerging Korean market. In particular, the regulatory
requirements for products and services were quite different from those
in the EU. Thus the application and adoption of EU standards, for
example in industrial manufacturing, in labelling or in IPR were key
negotiation objectives for the Directorate General Trade of the Euro-
pean Commission. Also, the very fact that Korea had concluded a FTA
with EU-neighbouring EFTA and—more importantly—had started FTA
negotiations with the United States as of 5 June 2006 was an alarming
signal for the EU trade officials to seriously consider the launch of FTA
negotiations with Korea.

Further to the EU’s cautious shift towards bilateralism, the Global
Europe strategy shows two other remarkable aspects. First in terms of
content, the EU was striving for a comprehensive and far-reaching trade
liberalization, going far beyond tariff removals and, as shown by several
chapters in this volume, encompassing industrial standards, services,
intellectual property rights (IPR) (Morin & Cartwright, 2022), public
procurement, sustainability (Nessel & Orbie, 2022) and regulatory coop-
eration (Young, 2022). These are all liberalization issues, which would not
be addressed multilaterally for the foreseeable future (Park, 2017, 829–
830). Incidentally, the eventual failure of the EU’s FTA negotiations with
the other priority countries of Global Europe demonstrates the EU’s high
level of ambition. Second, in Asia, the Global Europe strategy singlled out
selected priority countries rather than addressing Asia or even Asia–Pacific
as a whole, as has been formerly the case culminating into the ASEM-
process, which started in 1996. The Global Europe strategy recognized
for the first time, that there need to be individual and flexible plans for
trade negotiations with designated partners (Bungenberg and Hazarika,
2017, 381; Park, 2017, 829).

As the EU did not possess legal competences in foreign and security
policy, the commercially oriented Global Europe Strategy did not explic-
itly pursue geopolitical objectives in Asia. But there is a distinct political
dimension in the EU trade policy. It has always been customary for the
EU’s preferential trade agreements with developing countries to include
human rights clauses (e.g. Hoang & Garcia 2022; McKenzie & Meissner
2022). Adding to that, the Lisbon Treaty of 2009 explicitly obliged the
EU to promote European political values worldwide, which was later rein-
forced by the 2015 “Trade for All” strategy defining a new orientation
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of the EU’s trade policy (European Commission, 2015, 20–26). Thus a
political conditioning firmly entered into EU trade policy. Whilst trade
agreements and political agreements are negotiated in parallel, the EU
expects from its partners the recognition of political clauses on human
rights, democracy and non-proliferation of weapons of mass destruction,
amongst others (Perez de las Heras 2016, 37–38). Although the Lisbon
Treaty was not yet in force during the KOREU negotiations, they were
conducted in parallel with negotiations for a Framework Agreement.

Behind this backdrop, Korea became the perfect partner for the EU’s
FTA negotiations. Korea was not only an economically attractive partner
who could help Europe regain lost ground in Asia. Korea was politi-
cally attractive too. Since it shared the same commitments to democracy,
human rights, the rule of law and the market economy, so there was no
need for the EU to convince or pressure Korea. On the contrary, Korea
seemed pleased to share with Europe the values won by its democrati-
zation movement. And the EU seemed pleased to cooperate with one of
the rare like-minded partners in the region. Negotiations for a Framework
Agreement, signed in May 2010, went smoothly. What is more, the bilat-
eral relations were upgraded to a Strategic Partnership during the fifth
bilateral summit held in October 2010.

Challenge KORUS
In June 2007, the KORUS was signed following 13 months of bilateral
negotiations. The negotiations for the KOREU were launched a month
earlier in May 2007. Given the parallelism in time, the importance of
KORUS for the KOREU negotiations should not be underestimated.
European and American companies are competing globally on the same
products and services, whilst being subject to different home market regu-
lations. The two negotiations covered similar topics in terms of scope and
depth and American and European negotiators pursued similar objectives.
From the European perspective, a scenario of a successful KORUS agree-
ment, but failed KOREU negotiations, had to be avoided at all costs. It
was feared that higher tariffs and unfavourable regulations could divert
trade and business away from European to American suppliers. This is
one of the reasons why the European Commission (2006) introduced
“the potential negotiation with EU’s competitors” as a third criterion
for considering an FTA negotiation. Both when the KOREU negotia-
tions were launched and when the KOREU agreement was to be ratified,
the European Commission strongly emphasized KORUS (Siles-Brügge,
2011, 643). In a sense, the EU wanted to win over the United States on
the “contentious market regulation” as argued by Park (2017).
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Korean Perspectives

The Shaping of Korea’s FTA Strategy
Korea’s journey with its FTA policy started relatively late, and the country
was one of few in the world without any FTAs until the early 2000s. In
fact, Korea was one of most significant beneficiaries of the open and liberal
multilateral trading system that shaped the world trading environment
since the adoption of GATT in 1948. For a long period, the expansion of
exports and consequently the development of export-oriented industries
was the key development strategy of Korea. Following the end of the Cold
War in the early 1990s, and more importantly since the outbreak of the
1997 Asian Financial Crisis, however, the entire landscape of the world
trading system changed. An ever-increasing number of countries signed
FTAs, making the world trading system characterized by the co-existence
of regionalism and multilateralism. Thus, a worldwide trend of region-
alism manifested in the world economy since the beginning of the 1990s,
and Korea was no exception. The country, which had long depended
on the cultivation of export markets, started increasingly fearing about
trade diversion resulting from rapidly increasing FTAs concluded by its
competitors.

The adoption in 2003 of the “FTA Roadmap” marked the start of
Korea’s FTA strategy. In the Roadmap, the Korean government set out
strategic orientations and objectives for Korea’s trade policy, making
regionalism a policy alternative, and presented a list of countries classified
as partners for immediate, medium-term and long-term FTA negotia-
tions. The EU, China and the United States, belonged to the group
of countries for mid- to long-term FTA negotiations. According to Park
and Koo (2007), Korea first attempted to negotiate cross-regional FTAs
designating Chile as the first FTA partner. Having gained confidence in
making bilateral trade deals, Korea slowly moved to negotiating with
more “difficult” partners. In 2006, the rather surprising announcement
of the Korean government to start an FTA negotiation with the United
States changed the basic direction of Korea’s FTA strategy, bringing Korea
to a more comprehensive and multi-track FTA approach.

Korea’s Parallel FTA Negotiation with the EU and United States
The EU, regarded as a long-term FTA partner for Korea, was chosen as a
candidate for a parallel negotiation with the United States. Negotiations
with the EU did not only face less domestic opposition in Korea. After
all, the EU was also Korea’s second largest trading partner (after China),
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its main investor and a key technology partner. Thus the EU with its
large import market was economically more important for Korea than
vice versa. In light of such asymmetrical distribution of negotiating power,
the Korean government wanted to make use of the negotiation with the
United States as a leverage when negotiating with the EU.

Though the expansion of markets for their products was one of the
most important motivations for the EU and Korea, the two parties
pursued other policy goals, too. As noted above, from the EU’s perspec-
tive, Korea was the first Asian FTA partner based on the Global Europe
strategy of 2006. The reason was that Korea had already started FTA
negotiations with the United States,2 which was seen as a threat both to
market access for European products in Korea and to losing in regulatory
competition with the United States, especially in the services sectors. As
such, the EU perceived the KOREU FTA as an opportunity to secure
a level playing field, if not better, in the global regulatory competition
against the United States ( Park, 2017). As noted, for Korea the KOREU
was seen as an instrument in the negotiation game, helping to secure the
best concessions from the United States. Additionally, the modernization
of the Korean regulatory regime was an important target of the Korean
government to simultaneously pursue two FTAs (KIEP 2007).

KOREU: The Negotiation and Agreement Design

The Negotiation Process

After a series of preparatory meetings, KOREU negotiations officially
started in May 2007. Both sides agreed on the four negotiating working
groups of goods, services, rules, dispute settlement. It took 26 months,
eight rounds of negotiations and many more technical meetings until the
negotiations were concluded in October 2009. As set out by the EU’s
Global Europe strategy and Korea’s FTA roadmap, and due to pressures
from their domestic constituencies (business federations, EU member
states), both sides primarily pursued commercial objectives. The inclu-
sion or non-inclusion of the DPRK free trade zones (e.g. Gaesong) in

2 Kim (2016) reported that the EU trade officials did not regard Korea as a poten-
tial FTA partner for the EU until 2005, which changed with the launch of the official
negotiation on the Korea–US FTA.
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the agreement was the only controversial geopolitical topic during the
negotiations.

While there were no visible potential deal breakers such as rice, beef or
a contested politicized bilateral relationship in the case of KORUS, the
negotiating objectives of both sides were rather asymmetric. Whilst Korea
prioritized the elimination of tariffs, particularly for cars, electronics and
textiles, in order to achieve equal market access to the EU internal market,
the EU focused primarily on the abolition of Korea’s NTBs such as
domestic standards, testing procedures and labelling requirements. What
is more, the EU sought a comprehensive and ambitious agreement that
would address issues such as transparency, competition, IPRs, services,
government procurement and sustainability, often termed the “WTO+
” issues. From Europe’s perspective, at least the benchmark set by the
KORUS agreement should be met (Nicolas, 2009, 40–41). Korea’s other
FTAs, such as one with EFTA, were also considered.

As a result of the two differing approaches taken by the EU and
Korea, the negotiations proved to be more protracted and laborious than
originally expected. Tariff liberalization, automotive production stan-
dards, duty drawbacks and geographical indications (GI) became the most
contentious issues.

The Agreement Design

In the end, KOREU became an example of a deep trade agreement
that goes far beyond trade in goods. What is more, the sector-specific
annexes on electronics, motor vehicles, pharmaceuticals and chemicals can
be considered truly innovative, since no prior FTA has ever stipulated
such specific industrial commitments (Rigod, 2013, 80, 81). The most
important part is Chapter II, dealing with market access for goods, which
contains the liberalization of tariffs and the dismantling of NTBs.

Tariff Liberalization
The EU and Korea were entering the process of tariff liberalization

from two different starting points. Prior to KOREU, the EU’s average
WTO-bound tariff was 5.4%, whereas Korea’s was 17%. In the agricul-
tural sector, the tariff discrepancies were even more pronounced, with
Korea protecting its home market with an average WTO-bound tariff of
35% (Hilpert, 2009, 2). Thus, the KOREU-Agreement first and fore-
most forced Korea to drastically dismantle tariffs. Notwithstanding this,
the elimination of the EU’s high protective industrial tariffs for textiles,
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apparel, electronics and, above all, passenger cars was Korea’s main objec-
tive in order to enter into the KOREU negotiations. On the other
hand, European manufacturers of small- and medium-sized cars were
critical about an FTA with Korea right from the outset. It was there-
fore imperative for the EU negotiating team to link automotive tariff
liberalization with European requests in other areas. In the end, the
almost complete abolition of industrial tariffs was agreed upon. Seventy
percent of industrial tariffs were removed immediately once the agree-
ment entered into force. The remaining duties were subject to phasing
out within three, five or seven years. For the highly controversial auto-
motive tariffs, the compromise foresaw removing all tariffs on mid-range
and luxury passenger cars with an engine of more than 1,500 cubic
centimeters after just three years, but only after five years for compact
cars (Hilpert 2009, 2).

Agriculture with a share of only about 5% in total EU exports to Korea
and only little Korean exports to Europe, does not play a prominent role
in the EU–Korean economic relationship. But the offensive interests of
European producers of wine, spirits, vegetable oils, processed food and
dairy products led the European Commission to insist on including agri-
culture in the agreement. As a result, tariff liberalization in agriculture
proved to be less comprehensive than the parallel industrial tariff liber-
alization. Some fixed import quotas were maintained and relatively long
transition periods were set up. Nevertheless, drastic tariff reductions took
place, especially in Korea, where the initial levels of some agricultural
tariffs were very high. Immediately after the entry into force, some agri-
cultural products were exempted from duties altogether, including wine,
olives, tomato puree, milk and dairy products—the latter in the frame-
work of fixed import quotas. Other foodstuffs and luxury consumables
like whisky, olive oil, chocolate, cheese, starch and pork were subject
to considerably longer transition periods of up to 15 years. Rice was
completely exempted from liberalization. Complementary to tariff elim-
ination, a standstill-agreement on new tariffs was agreed on too. Thus,
the permanent abolition of tariff barriers between the EU and Korea had
been secured, few remaining agricultural tariffs notwithstanding (Hilpert,
2009, 2).

Comparing tariff liberalization of KOREU to KORUS, both the EU
and the United States achieved roughly the same level of nearly full liber-
alization in the industrial sector but differed on transition periods. In the
latter, the United States was more successful in the transportation sector,
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the EU won shorter transition periods with chemicals, plastics, machinery
and textiles (Song, 2011, 8–10). In agriculture, the EU achieved much
less than the United States except in the area of some foodstuffs (Song,
2011, 3–6).

Non-tariff Trade Barriers (NTBs)
From the European manufacturers’ perspective, Korea’s high tariffs had
always been a burden. But the NTBs were seen as the larger and
more decisive obstacles to market entry. The non-recognition of inter-
national standards, bureaucratic arbitrary scope in granting operating
permits, in monitoring environmental rules, in following licensing proce-
dures all added up to a very difficult-to-calculate cost item that had
deterred numerous companies from entering the Korean market at all.
As a consequence, NTBs were the European Commission’s main nego-
tiation concern. On the other hand, Korean industrial manufacturers
exporting to the EU were facing peculiar NTBs in Europe as well,
since it is not uncommon that EU regulatory directives are not correctly
implemented in the member states. One focal point of negotiations
was therefore the removal of technical and administrative market entry
barriers through so-called “sector chapters”, for the automotive industry,
electronics, chemicals, pharmaceuticals and medical devices, cosmetics,
chemicals, wines and spirits. These sector chapters contain detailed rules
on regulatory issues and were attached to the agreement in the form of
annexes (Hilpert 2009, 2–3; Rigod, 2013, 79–84):

In the pharmaceutical sector, government agencies were obliged to fair,
transparent and non-discriminatory rules for pricing and reimbursement.

In the electronics sector, both sides committed themselves to recog-
nize the established international industrial standards and to align their
respective industrial regulations. Further on, expensive double testing
and certification processes should be avoided. National certifications and
product tests would suffice.

In the case of automotives, negotiations on the sector chapter were
protracted and highly contentious. Fearing Korean import competi-
tion and faced with a difficult-to-entry Korean export market allegedly
protected by technical and administrative barriers, the European automo-
tive industry rejected the KOREU agreement in principle and demanded
a far-reaching approximation of regulations. In the end both sides agreed
to recognize international (UN-ECE) standards for approximately 50
relevant norms and to harmonize another 30 norms with international
standards over a period of five years. Furthermore, automotive standards
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should be subject to a joint harmonization process. Compromise was also
reached on the specific, highly symbolic issue of standards for exhaust
emissions control for automobile motors (On-Board Diagnostic Systems).
The Korean side recognized the coming generation of European emis-
sions standards as soon as they would come into force. In the transition
period Korea would accept import quotas on vehicles that were tested
with the existing European measurement procedures. For the future a
joint working group was set up, which should monitor the introduction
and implementation of all norms and standards, promote joint standard
development and prevent potential conflicts. With a view to the critically
important motor vehicle sector in particular, a dispute settlement mech-
anism has been agreed upon that should work much more quickly and
efficiently than the established WTO procedure. The mechanism includes
shorter deadlines for conclusion of the arbitration panel ruling (75 instead
of 120 days) and for compliance (90 instead of 150 days), as well as more
effective use of temporary remedies and retaliatory measures (Hilpert,
2009, 3). By taking a regulatory convergence approach, the KOREU FTA
took a distinct different course of action from KORUS FTA, which merely
granted mutual recognition of US-Standards (Song, 2011, 9). From the
observation of the negotiations, it is safe to say that the influential role of
Europe’s politically powerful automotive industry made the difference.

Having recognized this imbalance, the United States demanded a
thorough revision of the KORUS after the inauguration of the Trump
administration. The renegotiation of the KORUS took place in the period
of August 2017–March 2018 and resulted in introducing a number of
major changes into the agreement. The renegotiation was conducted on
a variety of issues and areas, stretching from the investor-state dispute
settlement (ISDS), trade remedy measures, rules of origin for textiles,
automotive sectors, etc. In the automotive chapter, which was the area of
US interests, a number of major changes were negotiated, including the
extension of the period of tariff elimination on trucks from the previous
ten to thirty years, the application of more generous safety regulations
when importing US-produced passenger cars and automotive parts and
components, and the introduction of a harmonized scheme for emission
inspection procedures in the two countries, to name only a few. This way,
the United States attempted to both balance the chronic bilateral trade
deficits in the automotive sector and improve its relatively weak regulatory
position vis-à-vis the EU as displayed in the KOREU.
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Rules of Origin
KOREU defines originating products, for which the tariff preferences may
apply, as those that are either wholly obtained in a party of the agree-
ment (most importantly agricultural and marine products) or products
that have undergone sufficient working or processing in a party (such as
industrially manufactured products). For the latter provision the system
of duty drawbacks was admitted, which are refunds of import duties
paid on products that are subsequently exported or used in the manu-
facture of exported goods. By allowing duty drawbacks, the European
Commission made a significant concession. Until then, the systemic posi-
tion was that duty drawback should not be permitted in FTAs because
it exempted imported goods from tariffs on intermediate products whilst
domestic suppliers continued to pay tariffs on the same intermediate prod-
ucts. As the integration of imports from their Asian supplier networks,
namely from China was a crucial source of competitive strength for
Korean companies, the Korean side made it clear that their acceptance
of the KOREU agreement is conditional on the applicability of duty
drawback. Europe’s industry, on the other hand, feared precisely this
and saw itself at a competitive disadvantage. In the end, the established
Rules of origin setting the maximum percentage of foreign content, that
is, non-originating input from third countries that can be used without
affecting origin, were a compromise. In the automotive and consumer
electronics sectors—both of which were highly sensitive defensive (EU)
or offensive interests (Korea)—the percentage is set at 45%, for motor
vehicle parts at 50%. In fact, negotiations of this highly contentious issue
considerably delayed the conclusion of the KOREU agreement, until
a compromise could be found between the offered EU threshold of
40% and the Korean request of 65%. To obtain values for originating
materials, either the added-value—content method or the change-in-
tariff-sub-heading method can be used (Hilpert, 2009, 3–4; Kang, 2017,
24–25; Siles-Brügge, 2011, 642).

Trade in Services
Since services were considered as an area of European comparative
strength, and bilateral European–Korean service trade had grown much
more dynamically than goods trade, the liberalization of trade in services
was a priority for the European Commission. KOREU’s eventual service
liberalization covers a broad range of services, such as transport, telecom-
munications, satellite broadcasting, construction, financial services, postal
services and express delivery, environmental services as well as various
professional services, all on a positive list basis. Specific sections stipulate
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detailed provisions on cross-border supply of services, the right of estab-
lishment, temporary presence of natural persons for business, data transfer
and access to tendering for public procurement. A most-favoured-nation
clause ensures that any further concessions by Korea to third countries will
automatically apply to the EU, thereby putting the EU and the United
States on an equal footing in Korean service markets (Cooper et al., 2011,
40–42; Hilpert 2009, 4; Song, 2011, 10–11).

Trading Rules
In addition to the usual trade chapters, KOREU contained numerous
provisions which went beyond existing multilateral obligations within the
WTO framework. For example a ban on certain industrial subsidies was
agreed. Both unlimited loan guarantees and restructuring loans without a
credible recovery plan were prohibited. Competition rules should prevent
dominant companies, including state-owned ones, from keeping foreign
suppliers away by unfair competition or restrictions on market access
(Hilpert, 2009).

The rules on the protection and enforcement of IPRs also went
beyond the existing WTO agreements in several respects. For example,
copyright protection periods were extended to 70 instead of 50 years
after the author’s death. Criminal consequences were established for the
punishment of product piracy. Geographical designations of origin of 162
European and 64 Korean agricultural products and foodstuffs listed by
name should henceforth be protected in both markets. Due to the lack
of an established GI system for its authentic products, the inclusion of
GI did not benefit Korea much. But for the EU, it was a major success
promoting the GI framework internationally and setting a precedent for
future FTA negotiations (Park Sunhee, 2020, 24–27). In Korea, on the
other hand, KOREU had led to extensive reform of intellectual property
laws.

Furthermore KOREU reaffirmed the commitment of the EU and of
Korea to contribute to the objectives of sustainable development and in
particular to comply with existing international agreements in this field,
such as the ILO Convention and the multilateral environmental agree-
ments. The North Korean special economic zone Gaesong, however, was
not included in the agreement for the time being (Cooper et al., 2011,
40–44; Harrison, 2013, 59; Hilpert, 2009, 4).
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Assessment

Effects on Trade and Investment

Both the EU member states and South Korea are mature industrial-
ized economies with relatively high per capita income, highly developed
manufacturing and service industries and sophisticated consumer markets.
They share similar foreign trade structures and compete in the same
industrial sectors. After the agreement came into force in July 2011,
bilateral economic relations strengthened and deepened within the newly
established free trade zone.

Total Trade
As Fig. 10.1 shows, bilateral EU–Korea trade expanded from the period
before the FTA application (2010) to the period after the FTA application
(2019). However, the expansion occurred in an uneven way: According
to the EU trade statistics, EU exports to Korea increased by 42%, whilst
EU imports from Korea increased by 16% in the period of 2010–2019.
In 2012, the EU’s chronic trade deficit vis-à-vis Korea turned into a trade
surplus for the first time since the 1997 Asian financial crisis, before the
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trade balance was brought back to normal of EU’s deficit in 2018.3

Over the period considered, European exports to Korea fared signifi-
cantly better than exports to comparable Asian markets, such as Japan
and Taiwan. As a result, Korea’s importance increased as a sales market
for European exports. By comparison, Korea’s exports to Europe grew
less. This was due to recession-related weak import demand in Europe,
especially in the first half of the 2010s, and Korea-specific sectoral struc-
tural issues, such as global overcapacities (shipbuilding) and the offshoring
activities of Korean manufacturing companies. However, Korea’s exports
to Europe were far less affected by the recession-related weak demand
for imports from Europe than its competitors from Japan, Taiwan and
Malaysia.

Taken together, after KOREU’s entry into force in July 2011, EU–
Korea trade clearly outperformed comparable bilateral trade ties, such
between the EU and Japan or between the EU and Taiwan. These trade
gains can be attributed to the KOREU agreement.

Relative Trade Shares
In the 2010s the mutual relevance of the EU and Korea in trade with
each other remained roughly unchanged: Korea was the EU’s eighth
most important trading partner, the EU was Korea’s third most important
export destination and its second most important import source.

However, these rankings say relatively little about the relative impor-
tance of the bilateral (EU–Korean) trade relationship in the total trade of
both the EU and of Korea. For example, it is evident that the EU, as the
world’s largest trading bloc, takes a major share in Korea’s foreign trade.
Thus, the EU’s share in Korea’s exports suffers from a certain size bias.
But if one relates Europe’s share in Korea’s trade to the share of Europe in
world imports, which is roughly the definition of trade intensity, one can
derive a kind of standardized export share. Values greater than 1 indicate
an above-average intensive trade relationship, whilst values lower than 1
indicate a below-average intensive trade relationship.

Figure 10.2 depicts the intensity of EU exports trade to Korea and the
intensity of Korea exports to the EU from 2010 to 2018. The graph
shows that the EU is under-represented in Korea’s export trade and
even lost in importance immediately after KOREU’s entry into force
but recovered later. Before KOREU, Korea was under-represented in

3 Korean data still showed an EU trade surplus in 2018 and in 2019. The statistical
discrepancies are mainly due to the different recordings of cost, insurance, freight.



240 H. G. HILPERT AND S. PARK

0.15

0.25

0.35

0.45

0.55

0.65

0.75

0.85

0.95

1.05

1.15

2010 2011 2012 2013 2014 2015 2016 2017 2018

EU

Korea

Fig 10.2 The intensity of EU exports to Korea and the intensity of Korea
exports to the EU, 2010 to 2018 Note The Intensity of EU Exports Trade to
Korea is the relation between X = the share of the EU exports to Korea in all EU
export and M = the share of Korean imports in world imports. The Intensity
of Korea Exports Trade to the EU is the relation between X = the share of
the Korean exports to the EU in all Korean exports and M = the share of EU
imports in world imports
Source International Monetary Fund, Direction of Trade Statistics (DOTS)

the EU’s export trade. But subsequent to KOREU’s entry into force,
Korea’s importance as a European export destination grew and export
intensity values reached the average level of 1, which is high considering
the geographical distance between Europe and Korea.

Economic and Political Assessment

The EU: A Model Example for Foreign Policy and Trade Relations with
Asia?

The above analysis of the development of the EU’s and Korea’s trade
and investment following the entry into force of the KOREU agreement
clearly shows positive trade creation effects resulting from KOREU. The
positive effects of KOREU have been confirmed in the evaluation reports
commissioned by the European Commission. The report shows that the
trade creation effects are not simple correlations, but are directly caused
by the KOREU agreement, as economic panel data analysis proves (Civic
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Consulting Group, Ifo Institute, 2018, 86–89, 385–391). However, the
trade creation occurred in an asymmetric way: The effect on EU exports
to Korea was significantly larger than on the corresponding Korean
exports to the EU. Still, the KOREU agreement was positive for Korean
manufacturers and exporters. Korean firms did perform markedly better in
the EU import market from 2010 to 2019 than their competitors from
Japan and Taiwan. The latter were more negatively affected by the EU
import slump.

Beyond trade creation through the abolition of tariffs and NTBs,
KOREU has brought further benefits. Generally, KOREU improved
transparency and the mutual awareness of the trading partner’s market.
New opportunities for investment and for collaboration in business and
research have been created. Furthermore, product variety increased in
both markets, thereby giving consumers more choice. Trade creation has
also led to positive income growth, as shown by the general equilibrium
model (Civic Consulting Group, Ifo Institute, 2018, 94–103). These
income gains were symmetrically distributed in Europe and in Korea in
absolute values.

Based on the evaluation report and its analysis, the European Commis-
sion concluded that KOREU has been effective in achieving its objectives,
such as removing tariffs and other limitations on trade in goods and
services and investment between, the protection and enforcement of
intellectual property rights and reducing non-tariff trade costs (European-
Commission, 2019). What is more, when the EU’s FTAs with Canada
(CETA) and Japan (JEEPA) were due to be ratified, the European
Commission praised KOREU as a successful example of an FTA to
follow. Indeed, CETA and JEEPA agree on the same extent of bilat-
eral trade liberalization and depth as KOREU did. In some areas, the
two agreements even go beyond KOREU, e.g. in the opening of public
procurement markets, sustainability and by including corporate gover-
nance and state-owned enterprises. It can be argued that KOREU has
served as a model for EU trade policy,4 paving the way for the deep shift
in emphasis in Europe’s trade policy ideas and objectives in the second
decade of the twenty-first century. In the wake of the global financial crisis
the world trade environment changed, too, and so have the expectations

4 The European Commission (2015, 9) asserts that “The EU–South Korea FTA is a
prime example of the kind of new generation agreements the EU can negotiate and of
the concrete results they produce”.
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of Europe’s business, agriculture, civil society and—most importantly—
the requests of the EU member states. Trade-induced disruptive structural
changes and a rising awareness of the social and ecological implications of
globalization demanded a value-based trade policy and a higher degree
of transparency. What is more, the fatal example of the EU’s association
agreement with Ukraine had laid open unforeseen geopolitical effects of
trade policy. Finally, the primarily commercially oriented “Global Europe”
strategy was replaced by the “Trade for All” strategy with a much stronger
emphasis on domestic and foreign policy issues. This shows that KOREU
was both influential as a template and as providing lessons for the EU’s
trade bilateralism in the new era of geo-economics.
Korea

As shown in the previous section, the first five years after the entry into
force of KOREU generated a relatively unfavourable result for Korea’s
exports. The long-lasting Korean trade surplus turned into a sizable trade
deficit before it was normalized in 2017. This was not welcomed in the
Korean policy circles. For example, the press conference prepared by the
EU Delegation to Korea to celebrate the fifth anniversary of KOREU
implementation at the end of June 2016 was not attended by any Korean
government representatives, which was a signal of dissatisfaction by the
Korean government. Even in the symposium organized by the Federa-
tion of Korean Industry (FKI) in cooperation with the KU-KIEP-SBS
EU Centre established at Korea University and the EU Chamber of
Commerce in Korea (EUCCK) earlier that year on May 11, the position
of the Korean government expressed by a representative of the ministry of
trade, industry and energy (MOTIE) was lukewarm, whereas the business
sector largely had a relatively positive expectation for the future.5 These
negative responses by the Korean policy-makers were, to some extent,
due to the overall positive expectations that several feasibility studies had
generated before the negotiation started. The Korea Institute for Interna-
tional Economic Policy (KIEP), the leading government think-tank in the
fields of external economic policy, for instance, projected sizable economic
gains for both the EU and Korea (KIEP et al., 2010).

A few recent disputes between the EU and Korea also have brought
KOREU into a negative spotlight amongst the Korean policy-makers.
For example, the EU has been exercising sizable political pressure onto

5 See http://www.etoday.co.kr/news/view/1328044.

http://www.etoday.co.kr/news/view/1328044
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the Korean government to fulfill the requirements that are stipulated
in Article 13 (Trade and Sustainable Development) of the agreement,
as outlined elsewhere in this volume (Nessel & Orbie, 2022). More
specifically, the EU pointed to the Korean government’s ignorance of
its responsibility to protect the basic labour rights adopted by the Inter-
national Labour Organization (ILO) and to implement the Multilateral
Environment Agreements (MEA), including the Treaty on the Climate
Change. With prolonging the legislative process within the Korean
National Assembly, the issue has led to a major dispute between the two
parties.

Conclusion

KOREU was the first FTA the EU negotiated with an Asian country.
Stimulated by the launch of the KORUS negotiation in 2006, the trade
officials in the European Commission changed their posture towards
Korea as an FTA partner. The EU, based on its 2006 Global Europe
strategy, wanted to increase access to the growing Korean market and to
avoid potential trade diversion effects and defeat in the regulatory battle
from the KORUS negotiation. From the Korean perspective, not only
the increased market access to the EU, but also upgrading the Korean
regulatory regime were important motivations in launching the negotia-
tion with the EU. With KORUS negotiation already launched, the FTA
negotiation with the EU was seen as a facilitator, and vice versa.

As KOREU is a comprehensive, deep and far-reaching trade agree-
ment, negotiations took longer than originally expected. Tariff liber-
alization, harmonization of automotive industrial standards, the duty
drawback issue, rules of origins and GI proved to be the most contentious
issues. Except for lacking an investment chapter, KOREU has a similar
scope and depth as KORUS. Their main differences stem from the
different bilateral trade structures and the different liberalization demands
by the EU and the United States (Song, 2011, 12).

Despite its largely positive trade creation effects, during the first five
years of its implementation, KOREU was perceived negatively in Korea, as
a former bilateral trade surplus turned into a deficit. Nevertheless, both in
Korea and in the EU, KOREU can be assessed positively. The two parties
more or less have achieved their proclaimed goals, indicating the win–
win game, including gaining equal access to each other’s import market
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and avoiding trade diversion, regulatory modernization and harmoniza-
tion and strengthening the bilateral relationship. The EU in its first trade
agreement with an Asian partner was able to establish itself firmly as an
attractive, albeit demanding, trade policy actor in Asia, increasing its geo-
strategic weight. Korea positioned itself as a frontrunner in bilateral trade
liberalization, as FTAs with the United States and China, the two other
important trade partners followed.

Yet a few sectors have been identified as candidates for reform and/or
modernization of the agreement: investment, sustainability, e-commerce,
digitization and corporate governance and investor-state dispute settle-
ment.
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CHAPTER 11

Australia and the EU: From Trade Tensions
to FTA Negotiations

Margherita Matera, Laura Allison-Reumann,
and Philomena Murray

Introduction

This chapter examines the trajectory from significant trade tensions to
negotiations between Australia and the European Union (EU) over
time. In so doing, it examines the stances of each interlocutor, the EU
and Australia. It examines their partner selection—what explains their
motivations to initiate and pursue free trade agreement (FTA) negotia-
tions? Secondly, it examines the bargaining process within the negotiation
phase—what bargaining power does each have and what power asym-
metries are present? How do they draw on previous FTAs that they
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have each negotiated? What are the current geo-economic dynamics of
these FTA negotiations, and what rivalry and interdependence exist in
their trade priorities and agendas for an agreement? Drawing on the
premise of this edited book that ‘EU trade agreements are conceived,
negotiated and designed to achieve geo-economic goals’ (Adriaensen &
Postnikov, 2022), we argue that there are geo-economic motivations for
an EU–Australia FTA, on both sides. We note that the opening of FTA
negotiations had been influenced by parallel initiatives in the Asia–Pacific
by both interlocutors. The negotiations also reflect the changing global
context and an attempt by these interlocutors to, firstly, reduce the influ-
ence and, secondly, mitigate the rising power struggles of the United
States and China and the negative impact on their trade objectives. We
also argue that, alongside coordination and cooperation, there remains
some competition and conflict, with significant divergence on geographic
indications (GIs) and the inclusion of sustainable development clauses
within the agreement. Further, we argue that, whereas the EU seeks to
include both interests and values within its FTAs, Australia views the FTA
principally in terms of commercial interests.

Interdependence is a crucial variable in both this edited volume and
in our chapter. It is for this reason that we seek to present the degree
to which the initiation, negotiation and design of free trade agreements
serves the purpose of strategically shaping these interdependencies within
the existing regime of complex trade relations (Adriaensen & Postnikov,
2021) where the EU and Australia operate. Trade negotiations are not
conceived of in isolation (Meunier & Morin, 2015). Indeed, these negoti-
ations constitute an attempt at international cooperation, the creation (or
harmonisation) of international rules, and the management of economic
interdependencies (Adriaensen & Postnikov, 2022). Meunier and Morin
(2015) refer to trade and investment agreements as ‘living organisms’,
whereby not only are negotiations subject to domestic and international
constraints and influences as set out in Robert Putnam’s (1988) two-
level game framework, but they are also subject to ‘learning constraints
and learning opportunities’ which influence negotiation processes and the
outcomes of negotiations (Meunier & Morin, 2015, 174). Trade agree-
ments, even bilateral ones, are not negotiated in a vacuum—they also
intersect with agreements and negotiations simultaneously in place, or
taking place, by the parties involved, and even those to which they are not
participants as they are part of a ‘trade and investment regime complex’
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(Davis, 2009; Orsini et al., 2013). These agreements and negotiations
may have both positive and negative externalities.

We identify a framework of multiple factors that influence negotia-
tions. These include: the historical context of the relationship between
the parties involved in negotiations; domestic interests and imperatives
(Putnam, 1988); power dynamics (Conceição-Heldt, 2014) including
with Great Powers and their rivalry; other bilateral, regional or multi-
lateral trade agreements—including those to which they are or are not a
party; and global trade trends. These factors can interact with each other
to result in the specific nature of current trade negotiations. Just as trade
negotiations cannot be analysed in isolation, neither can these influences
on negotiations and interdependencies be put aside.

Reflecting this framework, we firstly present a brief overview of EU–
Australia trade relations, presenting the case that the EU–Australia trade
relationship has a fraught history, often characterised by conflict about
agricultural protectionism, with past Australian trenchant criticism of the
EU regarding this protectionism and access to the European market.
The historical nature of the relationship and conflict provide a context
to current negotiations. Historical memory helps to explain certain char-
acteristics of current relations, including partner selection and preference
formation within negotiations, and the potential for coordination, coop-
eration, conflict and competition. We suggest that we are finally observing
Australia move beyond viewing the EU as a protectionist bloc, and the
EU overcoming some domestic perceptions of Australian trade objec-
tives that do not match current realities. Their interdependencies are
increasingly apparent.

The power dynamics (Conceição-Heldt, 2014) between the EU and
Australia demonstrate how assumptions about relative market size and
geo-economic power need to be reconsidered in the case of EU–Australia
trade negotiations. When comparing the two, Australia has a population
of 25.5 million, and a gross domestic product (GDP) of 1.89 trillion
USD, and the EU has a population of 445 million and a GDP of 18.72
trillion USD (World Bank 2020). Where a considerable power asymmetry
might be expected between the EU and Australia, given the relative size
of the EU’s market compared to that of Australia (Drahos, 2003), or
even a disinclination to negotiate with a smaller or weaker state (Drezner,
2007), there are other factors that come into play to give Australia greater
bargaining power relative to its market size—including its extensive range
of existing FTAs.
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The conditions for greater power symmetry have facilitated and moti-
vated the productive development of EU–Australia trade relations and
the willingness of both interlocutors to pursue an FTA. When there is an
asymmetrical power dynamic, there is a tendency for the actor with more
power to behave exploitatively and the actor with less power to behave
submissively (Rubin & Brown, 1975). Yet a more equal or symmet-
rical partnership makes for more effective negotiations and bargaining
(Conceição-Heldt, 2014; Rubin & Brown, 1975). Factors contributing
to greater symmetry between the EU and Australia relate to numerous
aspects of our framework. In the case of Australia, its bilateral and
regional trade deals, particularly with third countries in Asia, enhance its
bargaining power and reduce the asymmetry between the two, as it can
be argued that it has other options or better alternatives, and also that
its links to third country Asian markets are of value to partners such as
the EU (Conceição-Heldt, 2014)—constituting important externalities.
Conversely, Brexit reduces the EU’s bargaining power, given Australia’s
trade numbers with the United Kingdom (UK)—it is Australia’s seventh-
largest trade partner and a significant European trade partner within the
EU—and also simply by exposing its vulnerabilities.

We are aware of the nested nature of negotiations. ‘Institutions in [a]
trade and investment ecosystem are not clinically isolated but rather in
constant interaction. They are informally—if not formally—connected to
each other’ (Meunier & Morin, 2015, 176). Both the EU and Australia
have extensive webs of trade agreements, and this influences both ongoing
negotiations and design. The EU has a pattern of engaging in interre-
gional trade negotiations, such as with Mercosur and the Association of
Southeast Asian Nations (ASEAN), and Australia has a trade agreement
with ASEAN, as well as participating in the Comprehensive and Progres-
sive Agreement for Trans-Pacific Partnership (CPTPP) and the Regional
Comprehensive Economic Partnership (RCEP), amongst others. Thus,
we are aware that regional and global trends have an impact on bilat-
eral FTA negotiations between the EU and Australia. The recent trend
of some countries turning away from free trade, such as the trade deci-
sions of the United States (US) under the Trump administration, appears
to have bolstered the determination of Australia and the EU to conclude
deals, and also for both actors to articulate their support for, and multi-
lateral cooperation on, liberal trade. On a multilateral level, the EU and
Australia share a commitment to open trade and the World Trade Orga-
nization (WTO). Therefore, these dimensions feature in our examination
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of actor preferences and broader trade alliances and concerns, even where
we also observe both conflict and coordination.

Our chapter also examines the current state of play of EU–Australia
trade relations and FTA negotiations to date. Although the trade relation-
ship has both deepened and broadened in recent decades, there remains
some disagreement amongst policy communities and observers, which is
particularly evident in the current FTA negotiations. In terms of specific
aspects of a potential FTA, domestic interests create areas of contention
where EU and Australian interests do not converge. Whereas the EU
insists on the inclusion of social objectives and protections within their
trade deals as a means to respond to domestic opposition to, or concern
about, free trade, Australia does not have as much domestic pressure to
secure social protections alongside trade deals (Mckenzie & Postnikov,
2019). At the political and strategic level, Australia and the EU are aligned
in the sense that they both currently aim to secure trade deals with their
trading partners, and both seek to demonstrate that they are supporters
of a liberal trading order. They seek to align their trade interests with
broader geo-economic and strategic objectives in the Indo-Pacific, a term
increasingly utilised to refer to the region, and Australia’s membership of
the CPTPP and the RCEP illustrate the willingness to engage with part-
ners in plurilateral forums, complementing the ASEAN Regional Forum
and East Asia Summit. This renders Australia’s position uniquely advan-
tageous, with its accords with major great powers in the region. It is also
seeking the conclusion of an FTA with the other major trading power,
and global standard-setter, the EU, completing its strategic objectives in
trade and diplomacy.

The Current EU–Australia Trade Relationship

The current trade and investment relationship of the EU and Australia is
deep, yet this has not always been the case. In the four decades prior to
the late 1990s, engagement had been characterised by strained encoun-
ters and diplomatic quarrels, particularly regarding the EU’s Common
Agricultural Policy (CAP). Negative perceptions in Australia concerning
the then EEC centred around three main factors. Firstly, Australia was a
major world agricultural and agri-food exporter and sought a level playing
field in international markets. Secondly, until the UK accession to the
EEC, Australia had depended on the UK as a major export market for
its agricultural and agri-food produce. Thirdly, the CAP’s dominance of
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European policymaking played a major role in both the EU’s internal
activities and in its relationships with third countries (Murray et al., 2002,
399; Murray, 2005). At the same time, the EU’s negotiators accorded
little prominence to the Australian position.

Yet the relationship reached a new plateau after many trade tensions
regarding agriculture were effectively multilateralised from the bilateral
relationship with the signing of the Uruguay Round of the General
Agreement on Tariffs and Trade (GATT) in 1994 and the pressure of the
Australia-led Cairns Group.1 Full frontal conflict on agriculture was also
replaced by trade diversification by Australia in the Asia–Pacific and by
EU gradual reforms of the CAP (Murray and Benvenuti 2014; Murray &
Zolin, 2012).

The motivations for a broader political and trade relationship from the
mid-1990s were both ideational and material. Australian governments
sought increased access across the EU—both to its institutions and its
member states—with engagement not simply focusing on larger member
states, especially the UK. The two partners increased their interaction at
the level of ministers and senior officials, resulting in an increase in trust,
mutual respect, and enhanced socialisation. There emerged a recognition
of common views and the sharing of core values (commitment to rule of
law, global norms and free and open markets). Australian policy commu-
nities developed a deeper understanding of the EU as a regional trading
bloc. The two interlocutors were developing a shared concern for secu-
rity (especially post 9/11) and for multilateralism that was to extend to
trade discussion too. Thus, although memory still played a role, there
were opportunities to move beyond the perception of the EU as distant,
and of the relationship as being of little interest beyond the CAP and the
UK.

Since the 1990s, there has been an expansion of trade beyond goods
to services and investment and especially beyond primary products. In
2018–2019, two-way trade between the EU and Australia totalled AUD
114 billion, accounting for 12.8% of total Australian international trade

1 The Cairns Group is a coalition of 19 agricultural-exporting developed and developing
countries from Latin America, Africa and the Asia–Pacific region. They account for over
25% of the world’s agricultural exports. The Group has been an influential voice in the
agricultural reform debate since its formation in 1986 and has continued to play a key
role in pressing the WTO membership to meet in full the far-reaching mandate set in
Doha. See Cairns Group (2019).



11 AUSTRALIA AND THE EU … 253

Fig. 11.1 Australia’s top 10 two-way trading partners as a percentage of total
Australian trade, 2018–2019 (Source DFAT [2020a])

(see Fig. 11.1). Australia’s merchandise exports to the EU for the period
2018–2019 totalled AUD 133 billion whilst its total goods imports from
the EU amounted to AUD 81 billion. Australia’s trade in services with the
EU for the same period (2018–2019) totalled AUD 13 billion in exports
to the EU and AUD 25 billion in imports from the EU (DFAT, 2020a).
Based on 2018–2019 data, as a bloc, the EU was Australia’s third largest
trading partner after China and ASEAN, fourth largest export destination
after China, Japan and ASEAN, and third largest services export market
after China and ASEAN. The EU was Australia’s largest source of foreign
investment in 2018 (DFAT, 2020b).

Figure 11.2 presents data for the EU’s top 10 trading partners, and
Australia. It shows that for the EU, Australia is not a major trading
partner, ranking 21st amongst the EU’s partners and constituting only 1%
of total EU two-way trade. In terms of the portion of EU trade, Australia
is not a top priority for the EU, yet this regional body has assessed the
pursuit of an FTA with Australia to be of economic benefit and a sign of
the EU’s dedication to establishing free and open trade with partners. It
is also aware that it shares a commitment to multilateralism with Australia.
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Fig. 11.2 The EU’s top 10 trading partners and Australia as a percentage of
total EU trade, 2019 (Source European Commission [2020])

Geo-economic Influences on Trade Partner Selection

The nested nature of trade negotiations is evident in the fact that both
Australia and the EU are keen to have advanced FTAs with their major
trading partners. This point was clear in the comments by then Trade
Minister Andrew Robb, when the FTA talks were launched, regarding
the EU as the ‘next frontier’:

This is a significant step towards expanding our trade, investment and
economic links with the EU. Having concluded landmark trade deals with
Korea, Japan and China, along with negotiations for the 12-country Trans
Pacific Partnership Agreement (TPP), the EU is certainly the next frontier
when it comes to future agreements. (Robb, 2015)

Australia currently has 15 FTAs in force with China, Japan, the Republic
of Korea, New Zealand, Singapore, Thailand, the United States, Chile,
ASEAN (with New Zealand), Malaysia, Hong Kong, Peru, Indonesia,
the CPTPP and the Pacific Agreement on Closer Economic Relations
(PACER) Plus. Australia is currently negotiating an FTA with India as
well as ‘plurilateral’ FTA negotiations with the Gulf Cooperation Council,
the Environmental Goods Agreement, the Pacific Alliance Free Trade
Agreement and the Trade in Services Agreement (TiSA). RCEP was
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signed on 15 November, 2020, with ratification expected in 2021. Trade
covered by FTAs now accounts for ‘around 70 per cent of Australia’s
trade’ (Birmingham, 2020). FTA negotiations with the UK were launched
on 17 June 2020. Although Australia has a market much smaller than
that of the EU, its network of trade agreements demonstrates how
it is committed to concluding trade deals with its partners and also
strengthening its negotiating position with the EU.

For the EU, the pursuit of an FTA with Australia reflects the goals
that the European Commission set out in the EU’s trade strategy in its
2015 Trade for All : Towards a More Responsible Trade and Investment
Policy communication (European Commission, 2015, 32). This Commu-
nication described how ‘stronger economic ties’ with Australia—and New
Zealand—would provide the EU with ‘a solid platform for deeper integra-
tion with wider Asia–Pacific value chains’ (European Commission, 2015,
24). The EU sees the conclusion of an FTA with Australia as part of
the bloc’s ‘ongoing trade negotiations with several Asia–Pacific coun-
tries, allowing the EU to develop and deepen with one of the most
dynamic economic regions of the world’ (European Commission n.d.)
and this is certainly to Australia’s advantage. The EU’s 2021 ‘Strategy
for cooperation in the Indo-Pacific’ regards the Indo-Pacific as ‘a key
player in shaping the international order and in addressing global chal-
lenges’ (European Commission and High Representative of the Union
for Foreign Affairs and Security Policy, 2021, 1).

Framing Australia as an entry point into Asia validates the enhanced
bargaining power of Australia as a result of its networked trade relations.
Australian government officials also see Australia as providing European
business with a ‘launchpad to Asia’ (Turnbull, 2018)—an idea that has
been discussed since at least the 1990s, and raised by Trade Negotiations
Minister Neal Blewett in 1990 (Blewett, 1990). Working with Australia—
a middle power (Beeson, 2011) and middle economy—is arguably a non-
threatening approach to engaging with the Asia–Pacific for the EU, as
it is unlikely to disrupt or jeopardise its relationships with other major
partners.

In the case of the EU and Australia, their trade relations with other
nations and groups have created a geo-economic motivation for enhanced
cooperation, rather than rivalry and competition. Established partnerships
with other states, including important partners such as China and the
United States, have driven the EU and Australia closer. They have both
had to re-assess and recalibrate their bilateral relationships with these
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two global hegemons. This has been brought to the fore as a result
of COVID-19 and the economic impact this global pandemic has had.
Trade tensions between Australia and China have escalated following
Australia and the EU’s calls for an independent inquiry into the handling
of the pandemic. It initially saw China impose an 80% tariff on barley
imported from Australia for five years, and has broadened to include other
agricultural sectors, coal, wine and tourism.

This is also apparent in the timing of negotiations. The decision to
launch and commence EU–Australia FTA negotiations took place within
a changed global context of global and regional competition and rivalry
(Beeson & Murray, 2020). Both the EU and Australia regard each other
as ‘like-minded’ and ‘natural partners, with a shared commitment to the
rule of law, global norms and free and open markets’ (DFAT 2019b).
They both share common approaches and concerns on a multilateral
level for the protection of free and open markets. The EU and Australia
emphasise their like-mindedness with respect to free trade, which helps to
understand the speed with which the EU and Australia moved from offi-
cially agreeing to commence FTA negotiations in October 2017 to the
actual commencement of negotiations in June 2018.

In addition, FTA negotiations provide an important political narrative
and symbolism within the global context (Murray & Matera, 2019). This
became even more important given the retreat of the United States under
then President Trump from championing free trade and a liberal trade
order, and increased trade tensions between Australia and China after
the COVID-19 pandemic, including regarding security and the treatment
of pro-democracy demonstrators in Hong Kong since 2019. A Euro-
pean Parliament (2019, 51) report makes the point ‘in a global context
where many governments are questioning the benefits of trade’, the EU–
Australia FTA provides ‘the opportunity to demonstrate the benefits of
trade liberalisation which is framed by clear rules and commitments to
fairness’. The EU and Australia ‘have the potential to be important allies
in creating a more effective and inclusive system of global trade gover-
nance’ (European Parliament, 2019, 51). In addition, Australia’s former
Minister for Trade, Senator Simon Birmingham stated that ‘symbolism is
important in the face of US–China trade conflicts. It is actually critical to
send the message that countries stand for trade’ (Birmingham, quoted in
Brinsden, 2019).

Former EU Trade Commissioner, Cecilia Malmström, made the point
that the FTA has significant strategic importance by creating a ‘circle’ of
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allies to remove barriers. ‘The most important thing right now, with the
growing protectionism in the world and uncertainties coming from tradi-
tional allies, is to expand this circle of friends’ (Malmström, quoted in
Crowe, 2018). Thus, the desire to send ‘a strong signal at a time where
many are taking the easy road of protectionism’ (Malmström, quoted
in European Commission, 2018) has been a driving force behind the
decision of the EU to commence negotiations when it did.
This has also been reiterated by Australian government officials. In a
speech in Germany in 2018, then Prime Minister Malcom Turnbull
argued that an FTA with the EU provided ‘a special opportunity to show
what we stand for as well as what we stand against’ (Turnbull, 2018).
DFAT, in setting out the Australian government’s negotiating aims and
approach has emphasised that a comprehensive FTA with the EU ‘signals
our shared commitment to open markets, free trade and the rules-based
global trading system’ (DFAT, n.d.). However, whilst there are shared
values related to trade, the EU and Australian positions do not align
completely on the content of trade agreements. The EU advocates the
adoption of Trade and Sustainable Development chapters, which include
provisions on such issues as human rights, environmental and labour
standards, in all trade agreements that it negotiates. Australia, however,
focuses exclusively on the pursuit of commercial interests (Murray &
Matera, 2019).

Brexit also revealed the impact of complex domestic, bilateral and
regional trade developments on the EU’s and Australia’s trade relations,
and illustrates how geo-economic trade trends may influence trade rela-
tions and partner selection. It was made clear by Australian leaders that
EU–Australia trade relations took precedence over a trade deal with the
UK, and Brexit heightened the need for EU–Australia negotiations to
gain pace and to progress. Progress on an EU–Australia deal also needed
to take into account the FTA negotiations between Australia and the UK.
On 15 June 2021, Prime Minister Morrison and Prime Minister Johnson
made an announcement on ‘core elements of the free trade agreement
negotiations’ (DFAT, 2021a).

Aiding the quest for an EU–Australia FTA and the improvement of
trade ties is the EU’s new confidence and assertiveness in pursuing trade
deals, something to which Brexit has arguably contributed. Brexit also
served as a driver of defiance and confidence, with the EU determined
to prove that it is a strong supporter of a liberal trade agenda, and that
it can function effectively on the global stage despite the pressures and
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outcomes of Brexit. However, the EU will need to manage this as it also
works to ensure that post-Brexit trading rules between the EU and the
UK are fully implemented over the next few years.

FTA Negotiations and the Design of the FTA

Australia is looking to negotiate an ambitious and comprehensive FTA
that drives ‘Australian exports, economic growth and job creation’
(DFAT, n.d.), with the EU seeking an FTA that ‘deliver[s] jobs and
growth by tackling trade and investment barriers in a comprehensive way’
(European Commission, 2015, 30). Yet, although the EU and Australia
both indicated an eagerness to conclude an FTA, negotiations have been
complex as both parties have diverging interests and processes. At the
time of writing, the EU and Australia have held eleven negotiating rounds
during which areas of convergence and divergences have dominated the
negotiations, although more recent rounds have been characterised by a
more constructive tone.

The Commission has referred to Australia’s high tariffs for processed
agricultural and food products (e.g. cheeses, wines, spirits). It has also
taken the position that Australian biosecurity measures impede exports
of European products (Murray, interviews with EU officials in Brussels).
Sanitary and phytosanitary (SPS) measures are important for Australia’s
safety regimes. In outlining its negotiating aims and approach, DFAT
made clear that it would support a chapter on SPS, affirming existing
rights and obligations under the WTO’s SPS Agreement and confirmed
the ability for each party to ‘take measures necessary to protect human,
animal or plant life or health’ by allowing parties the ‘right to establish
scientifically justified SPS measures and to determine their appropriate
level of protection’ (DFAT, n.d.) The EU, on the other hand, is seeking
to move beyond the WTO’s SPS Agreement (Council of the European
Union, 2018, 10). Over several rounds, the FTA negotiations focused on
developing a better understanding of each other’s respective approaches.
Negotiators have exchanged information on their respective systems for
biosecurity protection, animal, plant and human health, food safety and
animal welfare, with progress being made on certain sections of the joint
text. During Round 6, the parties agreed to establish a Committee on
SPS measures. By Round 11, there was a distinctly positive statement
that ‘[c]onstructive work continued on remaining articles, which assisted
in further finalising a joint text’ (European Commission, 2021).
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Geographical indications (GIs) have long been an area of significant
divergence between the EU and Australia. From the beginning, the EU
has not hidden the importance it accords to GIs (Riipinen, 2021). This
divergence in interests stems from the different positions that the EU
and Australia hold on the necessity to extend Article 23 of the Agree-
ment on Trade-Related Aspects of Intellectual Property Rights which
provides additional protection for GIs2 for wines and spirits to other
areas. Heightened protection is provided under Article 23.1 for wines
and spirits in that it prevents members from using GIs to identify wines
or spirits ‘not originating in the place indicated by the geographical indi-
cation in question’ (WTO, 1994). Since the Doha round, the EU has
argued for the extension of Article 23 beyond wine and spirits in ‘order
to localise economic control, promote rural socio-economic development
and ensure higher economic returns for producers’ (see Taylor & Taylor,
2018, 5). Australia, along with other countries led by the United States,
maintains that trademark laws provide adequate brand protection and
thus there is no need to extend Article 23 beyond wine and spirits (see
also Morin & Cartwright, 2022). The Australia–US FTA includes provi-
sions in Chapter Seventeen on Intellectual Property Rights including GIs
and trademarks. Although there was little evidence that Australia has
considered using this as leverage in the FTA negotiations with the EU,
the position of Australia and the United States is similar.

Australia’s former Ambassador to the EU, Justin Brown (2018), made
the point that Australia is not comfortable with the idea of protecting
food names through a GI regime. The EU has stated that GIs are
‘an important issue in all [EU] trade talks’ (Malmström, quoted in
Crowe, 2018). Australia has taken a pragmatic approach by agreeing
to commence negotiations and monitor what progress can be achieved
on the issue. Following the fourth round of negotiations, the European
Commission (2019, 3) noted that ‘constructive discussions’ had been
held on GIs. DFAT (2019c, n.p.), on the other hand, reported that the
EU ‘continues to demonstrate strong offensive interests on geographical
indications’, which suggest conditions of conflict. According to Senator
Birmingham, ‘Australia doesn’t like the idea of geographical indications

2 Article 22.1 outlines the standard protection for GIs as ‘indications which identify a
good as originating in the territory of a member, or a region or locality in that terri-
tory, where a given quality, reputation or other characteristic of the good is essentially
attributable to its geographical origin’ (WTO, 1994).
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but this is a not-negotiable element from the European Union’ adding
that ‘we will put up a strong fight in terms of areas of Australian inter-
ests and ultimately what we’re trying to do is get the possible deal
that ensures Australian businesses and farmers can get better access to a
market engaging 500 million potential customers’ (Birmingham, quoted
in Worthington, 2019).

Yet, as the Director for International Relations (Directorate General
Agriculture) John Clarke argued in 2018, GIs have significant political
importance in the EU and in itself will ‘make or break’ the negotiations
between the EU and Australia. He stated that:

there will not be an FTA unless GIs are protected… it will never get passed
by the European Parliament. GIs have a kind of political importance, which
really outweighs economic important, and GIs mean a lot to votes in the
European Parliament and member states. We will only be able to open our
market further to Australian imports if we can get something in return—
and GIs and quality products is really our calling card. (Clarke, quoted in
Kotsios, 2018)

In August 2019, the EU released the list of food products that require
protection (236 beverages and 172 foods including 56 cheeses). A partic-
ular concern in Australia relates to the use of GI brand terms such as
parmesan as generic product names within the Australian local market
or export market in Asia. Drawing on other externalities, the Member
of the European Parliament (MEP) Sorin Moisa made the point that
solutions had been found in other trade deals that dealt with the issue
of pre-existing brands trading in local markets under what they would
consider generic product names and wanted ‘to encourage people to
be optimistic and not be afraid of this because solutions can be found’
(Moisa, quoted in Livingston, 2018). Yet it is important to note that in
July 2018, the Italian government stated that it would not ratify the FTA
deal with Canada over the protection of GIs—an indication of what has
occurred in previous negotiations. In addition, the inclusion of Prosecco,
covered under the current Wine Agreement, has been met with opposi-
tion (Kneller, 2020, 564). Senator Birmingham responded by stating that
‘our view is that we negotiated those wine terms all those years ago and
there’s no need to reopen them’ (Birmingham, quoted in Worthington,
2019). The linkage between the FTA and the existing wine agreement
were discussed during Round 6 of negotiations. By Round 11, held in
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June 2021, there was a more positive note evident in a report from the
European Commission stating that, on GIs:

Negotiators bridged a number of gaps in their positions. Progress also
took place on prior use conflicts with several EU Geographical Indications
names. Discussions are overall evolving positively. (European Commission,
2021)

The Australian position was somewhat less sanguine:

We continued discussions on geographic indications, including discussing
EU proposals on GIs chapter text. We will continue to focus on finding
ways forward on issues raised by Australian stakeholders, noting that we will
not agree to protect EU GI terms unless the overall deal is in our interests.
(our italics) (DFAT, 2021c)

Another contentious area is agricultural trade. During former Prime
Minister Turnbull’s visit to Europe in April 2018, he pointed out that
Australia would not agree to an FTA that restricted access for Australian
agricultural goods into the EU (Turnbull, 2018). In 2016, the Commis-
sion released a study on the cumulative impact of future trade agreements,
in which beef, rice and to a lesser extent, poultry and sugar were iden-
tified as key agricultural sectors vulnerable to growing imports from
increased market access through FTAs (Boulanger et al., 2016) and these
geo-economic motivations remain pertinent on the EU side.

The negotiating mandate of the EU has indicated, from the begin-
ning, a commitment by the EU to ‘protect vulnerable sectors such
as agriculture by maximising the benefits of markets opening without
harming local producers. The Commission’s negotiating mandate does
not envisage full liberalisation of trade in agricultural products, which is
foreseen as benefiting from specific treatment’ (Council of the EU, 2018).
This could include tariff rate quotas, longer transitional periods or other
arrangements as deemed necessary (European Commission, 2017).

Australia has raised the issue of tariff quotas and access to European
markets as an area of concern. During a visit to Europe in January 2019,
Senator Birmingham raised the issue of agricultural market access. He
pointed out that Australia’s ‘existing access is actually very limited—
and is far below that of New Zealand, which is currently undertaking
a separate FTA negotiation. Our access is expected to be shrunk even
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further post Brexit’ and that any ‘substantial dilution of this access would
run counter to the ambitions we claim to share for our FTA negotia-
tions (Birmingham, 2019). An increase in beef quota access is one area
where industry groups such as the Cattle Council of Australia are strongly
advocating for change with the FTA (see Beef Central, 2018).

In a statement welcoming the start of the FTA negotiations, National
Farmers’ Federation President Fiona Simson made a point of dispelling
false perceptions amongst European farmers that, because of Australia’s
large land mass, it could swamp Europe. This is because ‘Europe is never
going to be the size of the market we have in Asia, particularly with bulk
commodities’ and because Australia is seeking to export ‘more high end
and niche products’ (Simson, quoted in Tillet, 2018). In addition, Justin
Brown argued that ‘Climate change and other factors mean that there are
real limits to our ability to scale up production in agriculture. Australia is
one of the driest continents on earth, subject to frequent droughts. Water
shortages are common… We couldn’t swamp the EU market even if we
wanted to’ (Brown, 2018). EU representatives have also sought to allay
such fears, with Commissioner Malmström stating that ‘With all the trade
agreements [Japan, Korea and China] that you guys [Australia] have been
making lately, there’s not a lot of beef left to export to Europe because
you have other markets more closer… So I don’t think the beef issue is
such a big problem’ (Malmström, quoted in Crowe, 2018).

Yet, agricultural concessions in many of the trade agreements Australia
has signed since the US trade deal have been limited. Tariff reductions
in agriculture have been symbolic rather than substantive in some cases
such as the agreement with Japan where tarrifs on sugar were reduced
from 184 to 110%. In other agreements, long transition periods have
been negotiated before full cuts in tariffs have been able to come into
force: cuts in beef tariffs to 19.5–23.5% tariff reductions on Australian
beef exports to Japan had a 15–18 year timeframe; and tariff reductions
on most dairy products in the agreement with Korea will not be fully
implemented until 2025 (see Capling & Ravenhill, 2015). Thus whilst
the rhetoric of Australian government officials has focused on the need to
reduce obstacles to agricultural access into the European market, previous
Australian governments have been willing to compromise on agricultural
access in order to get the deal done. Previous trade agreements form a
context for these negotiations, both in terms of precedence but also in
terms of improving market access for the agricultural sector and will have
an impact on the final design of the agreement. The willingness of both
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interlocuctors to compromise on this issue will ultimately come down to
the geo-economic significance of this agreement for these two interlocu-
tors; neither can afford to have the negotiations fail for their standing as
champions of the free trade.

Both the EU and Australia have divergent—even competing—views
on the inclusion of sustainable development chapters within trade
agreements. Unlike the EU, which requires the inclusion of sustain-
able development chapters in an FTA (McKenzie & Postnikov, 2019),
Australia has been adamant that these are not required. Australia’s trade
policy, however, is driven by commercial interests, with trade agreements
denoted as ‘overwhelming commercial undertakings between countries’
(Birmingham, quoted in Galloway, 2019). The EU seeks to link trade
and sustainable development, as delineated in its Trade for All strategy
which sets out the EU’s position of including interests and values within
its trade policy (European Parliament, 2019, 39). Australia’s most recent
Foreign Policy White Paper (Australian Government 2017, 61) makes
clear that future ‘FTAs will advance our commercial interests, especially in
investment, services and agriculture’, with the harmonisation of standards
important only in so much as they facilitate trade. Senator Birmingham
also indicated that ‘it is not Australian practice to simply adopt European
standards—we urge and encourage common adoption of international
standards where possible’ (Birmingham, quoted in Martin, 2019).

As negotiations progress, Australia and the EU continue to hold
different approaches to a trade and sustainable development chapter
(DFAT, 2019a). Further, although agreement has been reached on provi-
sions pertaining to corporate social responsibility and sustainable fisheries
management (DFAT, 2019a), provisions on energy and raw materials
continue to be discussed, with some narrowing of differences apparent.
For example, in Round 10 of the negotiations, the Australian govern-
ment reported that ‘Australia and the EU discussed issues across the trade
and sustainable development chapter including, labour standards, envi-
ronmental goods and services, gender equality and sustainable fisheries
management’ (DFAT, 2021b). In the following round, in June 2021, the
Australian interlocutors reported that they had ‘discussed issues across
the chapter including labour standards, trade and gender equality, and
provisionally agreed articles on trade and biodiversity, trade and wildlife
and environmental goods and services’ (DFAT, 2021c). The European
interlocutors noted that ‘[t]he exchanges covered all the articles of the
chapter, and substantial progress in text consolidation was made, in
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particular in relation to the articles on the multilateral labour standards,
trade and biodiversity, trade and wildlife, and environmental goods and
services’ (European Commission, 2021). In the eleventh round too, the
chapter on professional services was provisionally concluded (European
Commission, 2021).

In November 2019, France publicly linked Australia’s climate change
policies, and its ability to meet its obligations under the Paris Agreement,
to the FTA. Senator Birmingham declared the tactic as ‘unprecedented’
and that the government would only accept terms that are in the national
interests of Australia (cited in Galloway, 2019). Nevertheless, the FTA
has been identified as providing opportunities for environmental and low
emission technology sectors, building on the partnership already being
forged between Australian and European companies, some of which were
discussed during Round 7 (Birmingham, 2020). The victory of Joe Biden
as the President of the United States has provided the EU with a stronger
stance with which to push for greater commitments to meet targets set in
the Paris Agreement within its FTA. Although Prime Minister Morrison
stated that ‘Australia will always set its policies based on Australia’s
national interests’ (cited in Hitch, 2020), he finally committed Australia
to a zero emissions target by 2050.

Future EU-Australia trade negotiations will be strained following
Australia’s unexpected cancellation of its submarine contract with France,
under the US, UK and Australia defence pact (AUKUS), resulting in
EU postponement of a trade negotiation round questioning of Australia’s
trustworthiness.

Conclusion

This chapter has examined the steps towards the EU’s FTA negotia-
tions with Australia. We identified a number of factors that influence
negotiations, and design, with an overview of the relationship between
the parties in terms of objectives, including domestic interests; power
dynamics; other bilateral, regional or multilateral trade agreements that
each interlocutor has with third countries or regions; and global trade
trends.

We examined the geo-economic dynamics, the stances of each inter-
locutor and their partner selection. We have illustrated that the willingness
of both the EU and Australia to initiate and pursue FTA negotiations
was based on a desire to complement their own existing FTAs, to work
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with a like-minded partner and to achieve specific market, services and
investment preferences beyond those they each have at present with the
other. Each has approached the negotiations with the experiences of
these previous agreements. The preference formation was established by
the whole-of-government approach of the Australian government to the
Framework Agreement and the FTA, and also by drawing on the exten-
sive set of opinions submitted by stakeholders to the government. These
are all available on the government website specifically dedicated to this
(DFAT, 2020c). Each is aware of the potential rivals and external partners
in trade negotiations and in the benefits of a bilateral arrangement that
fills a gap in their trade strategies.

The resolve of Australia and the EU to reach an FTA deal was placed
in the context of global trading tensions and protectionist trends. The
US’s trade priorities and decisions, China’s increasingly assertive stance,
and the UK decision to leave the EU, have all provided an opportunity
for the conclusion of an agreement within a relatively short and focused
time frame which has been characterised by several negotiating meetings
per year to date. We have noted an emphasis on demonstrating how
their trade objectives support a rules-based liberal trading order, which
has helped the EU and Australia to focus on common values and shared
perspectives as a way to maintain a constructive approach to ensuring that
the relationship is comprehensive.

The importance they have placed on common approaches to coop-
eration was made clear at the signing of the EU–Australia Framework
Agreement in 2017. The then EU’s High Representative/Vice-President
Federica Mogherini, stated that ‘Europe and Australia are geographically
very far apart, but we work together on a daily basis on the global stage, as
like-minded partners and friends’ and then Foreign Minister Julie Bishop
emphasised that ‘Australia and the EU are natural partners. We share
common values and cultural heritage, and are committed to free and open
markets’ (EEAS, 2017, 1).

The chapter also examined the potentially conflicting interests of
Australia and the EU in the negotiations, especially in the areas of quotas,
GIs and SPS measures, and how these have been resolved thus far.
The actual bargaining process on the design of an FTA for both sides
has revealed, in our examination, that each has considerable bargaining
power, yet these do not precisely reflect their relative size and influence.
There remains some Australian reluctance to countenance the EU’s regu-
latory diffusion, as we observe on GIs and sustainable development, for
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example. Rather, we make the case that power asymmetries are present
but are certainly not unsurmountable—nor do they lead to only one
expected outcome or design. This is, we suggest, because we observe
nested negotiations where each partner has considerable longstanding
expertise in both bilateral and multilateral trade negotiations.
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CHAPTER 12

EU–Singapore Negotiations: Overlapping
Negotiations, Conflicting Interests?

Lachlan McKenzie and Katharina L. Meissner

Introduction

Scholarship to date has tended to see the EUSFTA as significant in the
context of the ECJ decision that it is a mixed agreement, meaning that
competencies are shared between the EU and Member States, and the
subsequent implications for trade and investment in EU trade policy. It
has also been acknowledged as a ground-breaking agreement for the EU’s
trade strategy in the East Asian region. However, the EUSFTA has signifi-
cance well beyond precedence in EU trade competencies. Key concessions
on the EUSFTA, particularly on human rights conditionality, represent an
inflection point in the EU’s external relations and trade policy. In this way,
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the EUSFTA provides an important case for how Geo-economic consid-
erations and third-party interests in a trade negotiation can shape policy
outcomes, and impact on the relationship between political objectives and
commercial interests in EU trade policy.

Furthermore, the case of the negotiations with Singapore points to the
broader challenge of EU trade engagement in Asia, beyond commercial
and economic concerns, extending to the EU’s core narrative and foun-
dation norms. We will argue that the EUSFTA had and continues to have
major implications for EU–Asia relations and for the EU’s global polit-
ical legitimacy. This agreement is likely to act as a template for future
FTAs, thus shaping the intersection of trade and foreign policy, polit-
ical norms and conditionality. By extension, the EUSFTA as a model
deal may have wider implications for the EU’s approach to sustainable
development through trade negotiations into the future. These implica-
tions, which we will explore in this chapter, resulted from tensions in EU
external relations between hard commercial interests, on the one hand,
and its foundation norms expressed in what we term values-based policies
or interests, including human rights, on the other hand.

In the case of the EUSFTA, these tensions were accelerated by two
factors. First, EUSFTA negotiations happened in a context of parallel,
competing trade initiatives and overlapping negotiations which made the
EU hard wired for a commercially ambitious agreement (Meissner, 2018).
Second, the limited salience of the agreement in the sense of low public
visibility led to a near complete absence of the European Parliament (EP)
in negotiations. The EP’s retreat meant major European concessions on
values-based interests such as human rights, or in this case the death
penalty (McKenzie & Meissner, 2017). Paradoxically, this context of little
visibility and parallel trade initiatives was a source for conflicting interests
for the EU, rather than for Singapore.

Singapore, in turn, managed to successfully exploit these tensions in
EU external relations to its benefit in the EUSFTA negotiations. How
was Singapore, the structurally weaker player in the negotiations in terms
of market size and foreign policy influence, able to advance its interests
to have a more commercially oriented deal that watered down human
rights conditionality to an extent unseen in the EU’s previous agreements?
Furthermore, what does this case tell us about the future of the EU’s
trade engagement in the Asian region? We argue that a political lens is
critical in answering these questions, focusing both on the geo-economic
factors at play, and the politics of decision-making within the context of
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negotiations, where the EU’s (often disparate) interests are set against
those of Singapore.

In answering these questions, we will proceed in three steps. First, we
will explore the geo-economic context of overlapping and parallel negoti-
ations and elaborate on the EU’s motives in negotiating a comprehensive
FTA in the Southeast Asian region, as outlined in the introduction to this
volume (Adriaensen & Postnikov, 2022) and in singling out Singapore
for a bilateral agreement. The EU’s position to conclude a commercially
ambitious EUSFTA was matched by Singapore’s near exclusive focus on
commerce and market access. Second, we will explore the negotiation
dynamics between the EU and Singapore. They took place in a context
of competing trade initiatives and parallel negotiations which pushed the
EU into major concessions on foundational values, notably human rights
conditionality.

Third, we will discuss the EUSFTA design with a particular focus on
the human rights conditionality clause and discuss implications for the
EU’s global political legitimacy and externalities for the Southeast Asian
region.

Conditionality and EU Trade Policy

Trade policy is a major capability for the EU to promote its foundational
values and political interests through the use of FTAs and condition-
ality clauses. The Treaty on the EU in Article 3(5) concretizes the EU’s
foundational values:

In its relations with the wider word, the Union shall uphold and promote
its values and interests and contribute to the protection of its citizens.
It shall contribute to peace, security, the sustainable development of the
Earth, solidarity and mutual respect among peoples, free and fair trade,
eradication of poverty and the protection of human rights, in particular the
rights of the child, as well as to the strict observance and the development
of international law […].

Two principles explain why these foundational values and political inter-
ests are enshrined in EU trade policy: coherence and conditionality
(Szymanski & Smith, 2005: 175 ff.).
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According to its treaties, the EU is supposed to ensure coherence of its
activities, and its international agreements should be coherent with polit-
ical values. From the imperative of maintaining coherence, trade policy
does not only serve the Common Commercial Policy (CCP), but also as
an instrument to promote EU values externally. Promoting values such
as democracy, fundamental rights, and the rule of law through condition-
ality clauses has been a cornerstone of EU external relations (Lerch &
Schwellnus, 2005; Smith, 1998; Szymanski & Smith, 2005).

In the EUSFTA negotiations, we have seen a decisive shift away from
this approach of linking human rights to trade agreements through the
use of conditionality. In addition to this shift, we observe a decoupling
of the EU’s trade policy from its wider external political objectives in
EU–Singapore relations, notably support for regional integration in East
Asia.

First, the shift from an inter-regional approach to bilateral negoti-
ations, starting with Singapore, marked a major sacrifice of the EU’s
established principle of inter-regionalism in favor of a commercially ambi-
tious bilateral trade deal (Meissner, 2016a). Second, the EU made major
concessions on human rights in the EUSFTA through the use of a
side letter attached to the agreement. In this side letter, the EU in
effect recognizes—and thus legitimizes—Singapore’s human rights prac-
tices (McKenzie & Meissner, 2017). Singapore is no exception in the
EU’s shift from values-based or politically oriented interests to commer-
cial orientation in its relations with Asia. Rather, Allison (2015), for
instance, finds that the EU often prioritizes economic interests and falls
short of its normative rhetoric in Southeast Asia.

The EU’s prioritization of commercial interests over political objectives
in the EUSFTA negotiations is part of a general shift in the EU’s new
generation FTAs and a more general decoupling from its wider foreign
policy objectives (García, 2013; Heydon & Woolcock, 2009; Woolcock,
2014). These new generation FTAs constitute a shift away from linkage
of trade to development and norms promotion toward a more strictly
commercial orientation (McKenzie, 2016). García (2013) conceptualized
this shift from promoting regional integration, multilateralism and devel-
opment to increased emphasis on Europe’s competitiveness. A turning
point in EU trade policy was DG Trade’s Global Europe strategy paper
(European Commission, 2006). Global Europe directed the EU toward
bilateral FTAs from the stalled Doha Round at the World Trade Orga-
nization (WTO) in order to seize market potential of third states and
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aim for “the highest possible degree of trade liberalization” (European
Commission, 2006, 11).

Exploration of the EUSFTA negotiations are instructive in that they
indicate the drivers of this policy shift, and expose how this shift has
created challenges for the EU in executing its trade policy in Asia.
We argue that this is less a strategic shift and more a product of
the both geo-economic considerations and third country interests. The
case demonstrates the significant challenge the EU faces in fulfilling its
strategic objectives and maintaining both its coherence and legitimacy as
a political and trade actor as it negotiates trade agreements in the Asian
region.

Before Global Europe, the EU pursued trade liberalization with indus-
trialized states at the multilateral level through the WTO’s Doha Round,
rather than through bilateral FTAs (as is now the case with CETA or the
EU–Japan agreement). In multilateral negotiations, the EU was at the
forefront of promoting norms of sustainable development (Kerremans &
Orbie, 2009). Bilateral negotiations targeted primarily developing states,
and these talks were strongly linked to development objectives. The trade-
development nexus (Carbone & Orbie, 2014) diminished in importance
in EU trade policy as one DG Trade official affirmed, “the focus on
development is lessening because the concern is shifting toward safe-
guarding the basics at home; the EU feels weaker in terms of global
competition, and has to start protecting itself” (Interview 10 LM).
Indeed, recent scholarship (García, 2013; Heydon & Woolcock, 2009;
Hoang & Sicurelli, 2017; McKenzie & Meissner, 2017; Woolcock, 2014)
has observed a change in EU trade policy in favor of a strong commer-
cial orientation. Yet the dynamics of this change, the extent to which it is
contested within the EU and its implications for the EU trade and foreign
policy are yet to be fully explored. The EU made significant conces-
sions on conditionality through the EUSFTA. This concession and the
EU’s commercial orientation in the negotiations are significant in that
their resulting negotiation outcomes will have implications for other trade
agreement negotiations in the region.

The EU’s strong commercial orientation in negotiations with Singa-
pore were not a forgone conclusion. In this case, we see the dynamics of
economic orientation accelerated by two factors, the overlapping negotia-
tions in the Asian region and the dynamics of negotiations with Singapore
specifically. First, we argue that overlapping negotiations or parallel trade
initiatives drive more commercial orientation in EU trade policy due
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to Europe’s attempted competitiveness vis-à-vis rival actors (Meissner,
2018). Second, an absence of saliency or politicization of trade negoti-
ations is likely to result in little emphasis on values-based interests due
to the EP’s retreat from strong advocacy in negotiations with little public
visibility (Meissner & McKenzie, 2019). Before we dive into the EUSFTA
negotiation dynamics in the subsequent section, we will have to unfold
this argument below.

Firstly, we contend that parallel and (partly) overlapping trade initia-
tives accelerate the EU’s commercial orientation in external relations
toward third actors in Asia. Especially in the context of Asia, the EU
faces intensified competition with great powers like China or the United
States for economic and security influence in the region; Chinese and US
American trade initiatives in Southeast Asia therefore reinforce the EU’s
need for favorable agreements (Adriaensen & Postnikov, 2022; Meissner,
2016a). This resonates with recent scholarship arguing that the EU’s
focus on values-based interests in FTAs diminished due to Europe having
less bargaining power on the international stage (Conceição-Heldt, 2014;
Conceição-Heldt & Meunier, 2014; Orbie & Khorana, 2015). One
source for the EU’s decreased bargaining power stems from competing
initiatives by China, Japan or the United States which create alternative
or exit options for negotiation partners. In other words, trade partners in
Asia have good fallback options in the context of parallel negotiations so
that they may refuse to make concessions on political issues such as funda-
mental rights. We find instances of offensive preferences and bargaining
positions from Asian partners in the EU’s negotiations with Singapore
(McKenzie & Meissner, 2017) but also India (Frennhoff Larsén, 2017),
South Korea (Hilpert & Park, 2022) or Indonesia (Hennessy & Winanti,
2022).

Secondly, we argue that heavy emphasis on economic issues compared
to values-based interests is likely to appear in trade negotiations with
limited political salience. The reason for this lies partly in the EU’s
institutional configuration and its trade policy-making procedure where
decision-makers pursue heterogeneous and often conflicting preferences
(McKenzie, 2016; McKenzie & Meissner, 2017). Intra-institutionally,
the European Commission’s DG Trade and EU member states priori-
tize specific commercial interests over values-based objectives, and some
scholars argue that these have more weight in decision-making in new
generation FTAs (Zimmermann, 2008). However, over recent years the
EP has empowered itself in the negotiation of international agreements
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and, in some FTA talks such as with Japan or the United States (currently
on ice), it has been involved from the very beginning of trade talks
(Frennhoff Larsén, 2017; Héritier et al., 2019; Meissner, 2016b; Van den
Putte et al., 2016). The EP usually is an advocate of values-based inter-
ests in trade negotiations where it promotes coherence of EU external
relations, fundamental political rights and democracy (Van den Putte
et al.„ 2016). However, recent research shows how the EP acts primarily
upon dynamics of saliency or politicization and tends to invest political
resources only when political issues or events are visible and resonate
with public opinion (Meissner & McKenzie 2019). Thus, an absence of
saliency or politicization likely results in limited engagement from the EP
in trade negotiations. In other words, where FTA talks have limited public
visibility, advocates of political objectives are similarly disengaged which
creates political space in intra-EU decision-making that reinforces DG
Trade and member states’ preferences for a strong commercial orientation
in the EU’s external action.

We contend that the potential negative externalities of the resultant
shift from promoting political values to prioritizing economic objectives
in the EU’s external relations are by and large underexplored. In the
following section, we will use the case of the EUSFTA to interrogate
this problem.

EU–Singapore Negotiations in an International
Context of Parallel and Overlapping Negotiations

The negotiation of the EUSFTA occurred in the context of stalled
attempts at trade relations that revolved around mixing EU preferences
for interregional political and economic arrangements with the South-
east Asian region, as well as commercial objectives in specific ASEAN
member states. This interregional approach took the form of the nego-
tiation of a comprehensive EU–ASEAN FTA, negotiations which were
initiated in 2007. In preparatory talks, both the EU and ASEAN member
states explored mutual benefits and exchanged technical details. However,
it soon became clear that the EU’s ambitious vision for a trade agree-
ment would clash with divergent interests among ASEAN member states.
Hence, it was in the negotiations with ASEAN that DG Trade realized it
was not going to be able to reach a comprehensive and ambitious agree-
ment with the entire ASEAN group (Meissner, 2016a, 2018). Only two
years after the EU had started FTA talks with ASEAN, the Commission



280 L. MCKENZIE AND K. L. MEISSNER

was openly considering alternatives to an inter-regional agreement. The
European Commission and EU member states had learnt a lesson about
the execution of trade policy in an era when agreements were meant to
be both comprehensive and ambitious in the level of liberalization they
achieved. That lesson was that achieving ambitious commercial objec-
tives was made difficult when coupled with non-commercial interests, in
this case building inter-regional institutional capacity. In 2010, the Euro-
pean Commission therefore asked the Council to amend the negotiation
mandate in favor of a bilateral approach.

As the EUSFTA negotiations occurred within a context of parallel
trade initiatives, such overlapping negotiations accelerated the EU’s need
for a commercially ambitious deal. This took place on three levels. First,
negotiations between the EU and Singapore became significant for the
Europeans due to competing trade initiatives in the region with China,
Japan and the United Statess (Meissner, 2018). Thus, the EU’s ratio-
nale for starting bilateral, commercially comprehensive negotiations with
Singapore was heavily influenced by the international context. Next to
already existing Singaporean trade agreements with China, Japan and
the United States, in 2009 the United States announced the negoti-
ation of the Transpacific Partnership (TPP) which had been planned
as an “ambitious, next-generation, Asia–Pacific trade agreement” (US,
2015) reflecting the US’s economic priorities. TPP (from which the
United States withdrew under the Presidency of Donald Trump) targeted
eleven like-minded Asian-Pacific states, including Singapore, with which
the United States aimed at an economically ambitious trade deal. The
European Commission made it clear that it targeted an equally ambi-
tious trade deal with Southeast Asia (Interview 1 km, 2 km). Any
FTA, according to the European Commission, should go beyond tariff
reductions and include regulatory standards (Interview 2 km). These
factors were significant in shaping the approach to the negotiation of
the EUSFTA to be highly ambitious, commercially comprehensive and
targeting behind-the-border obstacles to trade.

The negotiations were also important in maintaining the EU’s global
economic competitiveness. In an effort to have equally beneficial treat-
ment as the United States in negotiations with Singapore, the EU
observed Singaporean concessions granted to the United States and
demanded the same degree of commitments (this is similar to what
Bohnenberger and Weinhardt (2022) observe in their chapter on MFN
clauses in the EU’s FTAs). Examples are the foreigner buyers’ stamp
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duty on which Europe unsuccessfully pushed hard because Singapore had
granted the inclusion of the issue in negotiations with the United States
but not with the EU (Interview 1 km); another example is the automobile
sector where Singapore granted more to the EU than the United States
(Interview 1 km). Hence, Europe’s preference in favor of a comprehen-
sive and ambitious FTA with Singapore can be understood as an effort to
enhance the EU’s global competitiveness.

Thus, a successful conclusion of the EUSFTA would promise to
enhance the EU’s credibility of being able to implement its trade agenda
in Asia when faced with the increasing engagement of the “EU’s global
competitors” (European Commission, 2013, 12).

Seeing an agreement that would be commercially comprehensive and
ambitious, Singapore was perceived as a natural first partner for an agree-
ment given that its economic openness would guarantee a deep and
comprehensive FTA. Being the first bilateral negotiations in the region,
the EUSFTA would function as a blueprint for the EU’s negotiation
policy with other states in the region, including the EU–Vietnam FTA
negotiations which quickly followed the launch of negotiations with
Singapore (Sicurelli, 2017) (second level). Thus, the EU had a strong
preference for an ambitious agreement with Singapore to set a benchmark
and precedence, so that any future trade deals in Southeast Asia would
meet those standards. In parallel to Singapore, the EU started prepara-
tory talks with Indonesia (Hennessy & Winanti, 2022) and opened trade
negotiations with Malaysia (2010), Thailand (2013) and Vietnam (2012).

Next to negotiations with Singapore, the EU pursued ambitious trade
talks with third countries outside the region (third level). Among them
were the high profile negotiations on a Comprehensive Economic and
Trade Agreement (CETA) with Canada (2009–2016). In this context,
the EU aimed for a model text on investments and investor-state-dispute-
settlement (ISDS) with Singapore which it could use for other agreements
like the one with Canada (McKenzie, 2016). As a result of the Lisbon
Treaty, investment was an EU competence, and thus DG Trade was
aiming for a blueprint on investment and ISDS for future negotiations.
As DG Trade’s Chief Economist has stated, “the well-established invest-
ment ties between the two partners make Singapore an obvious candidate
to be among the first countries to negotiate an investment protection
with the EU” (European Commission, 2013, 16). This was supported by
EU member states which also sought an ambitious deal on investments
and ISDS. In the words of one Singaporean negotiator interviewed, “the
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Commission was looking to make a model text for ISDS” (Interview 8
LM). In this way the EUSFTA would be a testing ground for the EU’s
new commercially ambitious trade agenda not only in the South East
Asian region, but globally in all EU trade policy.

On the Southeast Asian side, we can observe a growing divergence
among ASEAN’s member states over foreign trade throughout the initial
interregional preparatory talks to the eventual bilateral negotiations on
a EUSFTA. While some states decreased their number of commer-
cial exchanges with the EU, others even increased their economic ties
(Meissner, 2016). In consequence, some ASEAN member states were
more interested than others in an FTA and Singapore belonged to the
former camp. ASEAN’s divergence led to a very different priority within
South East Asia regarding the different negotiation issues an eventual
agreement should entail (Camroux, 2010). One Singaporean negotiator,
for instance, reported that Singapore unsuccessfully tried to build a coali-
tion in ASEAN in favor of an interregional and ambitious FTA with
the EU (Interview 1 km). Due to ASEAN’s divergence it became clear
that an interregional agreement with the EU was no longer an option.
These different positions became obvious during the negotiations when
the countries in South East Asia realized that they had no common posi-
tion on issues that were crucial to the EU such as non-tariff trade barriers
(Interview 3 km).

Singapore stood out among its ASEAN partners in that it was very
liberal on all issue areas targeted by the EU—while other countries were
not ready to the same degree. In some respect, Singaporean negotia-
tors aligned with the DG Trade’s preference in favor of a commercially
ambitious and wide-ranging trade agreement. Indeed, the Singaporean
government perceives the EU primarily through commercial interests and
as a trade partner. One Singaporean interlocutor interviewed stated that
“the EU is more of an economic force” (Interview 9 LM). The same
interlocutor acknowledged that “the EU is very principled in its approach
to negotiations” but that “the EU is a bit lost on foreign policy” (Inter-
view 9 LM). For Singaporean interlocutors, the EU is not perceived as
having significant foreign policy capabilities in the Southeast Asian region,
and its political.

ambitions for interregional development or promotion of political
objectives including human rights do not feature heavily in their framing
of the relationship. In this way, Singapore was focused nearly exclusively
on the commercial aspects of a deal with the EU.
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Negotiation Dynamics: Trading
off Values for Commercial Interests

Against this background of parallel trade initiatives in the region and
beyond, the DG Trade set a negotiating agenda that was ambitious in
its commercial objectives in relation to EU trade policy of the past (Inter-
view 4 km). However, this commercial orientation came at a cost in the
form of concessions in the EU’s longstanding approach of linking trade
policy with the promotion of values-based foreign policy interests, codi-
fied in the Treaties and the common approach (European Union, 2007,
Article 16). These concessions constitute a tension in the EU’s external
relations which impacts on the EU’s legitimacy. These tensions are set
between economic ambition pursued primarily by DG Trade and the
member states, on the one hand, and foundational values the EU seeks
to export through trade agreements, on the other hand. In the EUSFTA
negotiations two issues emerged which created this tension in the EU’s
external relations: first, the principle of pursuing inter-regional relations
and thereby support regional integration in other world regions; second,
the promotion of values-based objectives such as human rights through
conditionality clauses attached to trade deals.

First, Europe’s ambitious vision for an FTA resulted in conflicting
interests for the EU whether to pursue an inter-regional, but rather
shallow trade deal, or several bilateral agreements delivering on economic
ambition. The EU understood during the negotiations with ASEAN that
an inter-regional and comprehensive agreement would not be feasible
(Interview 5 km, 6 km, 3 km). The main difficulties in initial inter-
regional negotiations with ASEAN were different levels of ambition and
heterogeneity among Southeast Asian states which is why the EU could
not move far substantially in trade talks (Interview 7 km).

Hence, Europe’s principle of organizing relations inter-regionally
clashed with the objective of reaching an ambitious FTA (Meissner,
2016a). In this situation, the EU decided in favor of a “pragmatic”
approach (Interview 4 km) whereby it made a strategic shift toward
bilateral trade negotiations starting with Singapore. ASEAN and the
EU still have as an objective to consolidate all bilateral FTAs into a
single inter-regional one (Interview 6 km) although this seems unlikely
given Southeast Asia’s heterogeneity which will result in diverse agree-
ments. Nevertheless, the EU’s emphasis on interregional relations in Asia
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declined to a certain extent (Gaens et al., 2012) for which the EUSFTA
is symptomatic.

Tensions also played out in the form of specific concessions made
during the negotiations to the EU’s common approach and practice
of linking values-based foreign policy interests with trade policy. In the
negotiations, DG Trade’s strong commercial orientation, backed by EU
member states, resulted in tension with values-based objectives usually
promoted through conditionality clauses. The EUSFTA was conceptual-
ized by DG Trade and EU member states in the Trade Policy Committee
(TPC) as commercially significant. Germany and the United Kingdom
(UK), in particular, had strong business interests in the region and there-
fore prioritized commercial interests in the TPC rather than values-based
interests (McKenzie & Meissner, 2017).

Singapore’s interests in the negotiations were overwhelmingly oriented
toward trade and market access. Thus, Singaporean negotiators were
opposed to linking the EUSFTA to a political agreement which would
include human rights conditionality (Interview 8 LM). More specifically,
the Singaporean government rejected the idea of signing up to the EU’s
conditionality clauses based on a western understanding of human rights
values. This was expressed by a Singaporean negotiator who stated, “the
human rights clause was a problem [in the negotiations]” and that “the
EU has this idea that their way [in regards to human rights] is the best
way, but this is not always the case” (Interview 8 LM). While Singa-
pore eventually embraced the idea of a political agreement accompanying
the EUSFTA, it insisted on its human rights practices by requesting a
“positive, explicit statement on the compliance of its domestic laws and
practices with the essential elements” (UK Parliament, 2014).

Importantly, Singapore prioritized the commercial orientation and
market access issues in negotiations with the EU which resonated with
the preferences of trade policy decision-makers in the EU, namely the
Commission’s DG Trade, but were misaligned with longstanding propo-
nents of trade-political linkages and conditionality, namely the European
Parliament.

The EP—which often advocates fundamental rights in FTAs—attached
low levels of political salience to the EUSFTA as a location to invest
political resources to strengthen the EU’s promotion of fundamental
values like the protection of human rights (McKenzie, 2016). Since
the negotiations with Singapore were off the public radar, members of
the EP (MEPs) perceived the EUSFTA as being of little importance
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and subsequently demonstrated little interest in the negotiation process
when compared to negotiations including the Anti- Counterfeiting Trade
Agreement (ACTA) or CETA (McKenzie & Meissner, 2017). Unlike in
these other negotiations, the EP was notably passive in the case of the
EUSFTA and it made little use of its formal or informal parliamentary
rights (Héritier et al., 2015, 94–96).

Since the EUSFTA was paralleled by other more significant and much
more politicized negotiations, MEPs put their political energies into
negotiations such as ACTA or CETA rather than negotiations with
Singapore which were neither highly visible nor highly contested in the
European public.

The absence of a strong position taken by the EP in combination with
the prioritization of commercial interests over values promotion by DG
Trade and EU member states resulted in major European concessions
on conditionality. Given Singapore’s opposition to the EU’s practice of
linking trade agreements to political issues including human rights and
the death penalty, DG Trade and the European External Action Service
(EEAS) in the EUSFTA negotiations undermined their very condition-
ality clause. In response to Singaporean opposition, conditionality in
the EU–Singapore Partnership and Cooperation Agreement (ESPCA)—
which was linked to the EUSFTA—was accompanied by a side letter. The
letter set out that “neither party are aware (…) of any of each other’s
domestic laws, or their application, which could lead to the invocation
of the non-execution mechanism” (UK Parliament, 2014). In effect, this
side letter recognizes Singapore’s human rights practices, and therefore
constitutes a major concession by the EU on its foundational values.

This concession, facilitated by the DG Trade’s and member states’
orientation toward commercial interests who did not perceive human
rights conditionality as significant in the EUSFTA negotiations, was a
result of the decoupling of trade policy from the promotion of values-
based foreign policy interests. This decoupling was the result of a ratio-
nale, developing among EU trade policy decision-makers since the stalling
of the interregional FTA with ASEAN, and increases to global commercial
competition, that trade policy needed to separate from other policy inter-
ests in order to effectively advance a more ambitious commercial agenda.
While this process has borne fruit in the form of a successfully concluded
deal that formed the blueprint and benchmark in the region, it has signif-
icant implications for the EU’s legitimacy. As one Singaporean negotiator
explained how the EEAS, which negotiated the ESPCA, stressed that
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conditionality “was very theoretical” (Interview 9 LM). As the EU’s
promotion of values-based foreign policy interests, codified in the Treaties
and the common approach (European Union, 2007, Article 16), moves
from tangible policy commitments to theoretical policy outcomes, the
resulting implications for the EU’s legitimacy and effectiveness are signif-
icant. In addition, this marks a significant shift in the course of the EU’s
relations with Asian states.

The EUSFTA was Europe’s first trade agreement with a Southeast
Asian partner country. The EU intended that the agreement should set a
blueprint for further negotiations in the region. It was within this context
that the EU prioritized commercial interests over political objectives,
including the support for regional economic integration among ASEAN
member states and the promotion of its foundational values including
human rights. The impact of the EUSFTA as a template can be seen in the
EU–Vietnam negotiations where the EU put emphasis on non-traditional
trade issues such as regulatory standards, while it was less stringent on
values-based interests (Hoang & Sicurelli, 2017). These foundation values
set out in the Lisbon Treaty as respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, had
been linked to trade policy through a number of mechanisms, chiefly
conditionality clauses, consistent with the common approach set out in
Article 16 of the Treaty. Among Europe’s fundamental norms is the aboli-
tion of the death penalty on which the EEAS and DG Trade made a major
concession in form of a side-letter recognizing Singaporean human rights
practices.

The dynamics we observe in the EUSFTA negotiations are congruent
to scholarship on EU–Asia relations which contends a decline of norma-
tive commitments in the region (Gaens et al., 2012, 96). In relations
with Singapore, and in Asia more generally, the EU’s approach to the
advancement of its foundation norms across the spectrum of its external
relations has become less consistent and less coherent (see also Saltnes,
2018). Indeed, this shift has been occurring in the EU’s external relations
globally. What the case of the negotiation of the EUSFTA demonstrates
is that this shift is not the result of a deliberate change in policy away
from the promotion of foundational values toward a realist promotion of
commercial interests. Instead, it occurred reactively as a response to trade
agreements negotiations, but with wider implications for the legitimacy
with which the EU maintains and promotes its own values.
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The lack of coherence in the EU’s actions regarding, for example,
human rights conditionality might ultimately lead to a diminishing of
global legitimacy. Indeed, Ole Elgström (2007) finds that incoherence
of EU actions in external relations and an absent inner-institutional unity
inflict damage on Europe’s leadership potential and its perceived legiti-
macy. This resonates with current writing on the EU in external affairs
which observes a shift toward more immediate, short-term material inter-
ests rather than taking into account Europe’s long-term objectives of
preserving its legitimacy (Lucarelli, 2018, 8; Smith & Youngs, 2018).

Negotiated Outcomes: Results and Comparison

The EUSFTA is an agreement which negotiations and outcome were
significantly shaped by the international context. It occurred among
parallel and partly overlapping negotiations on three levels. On a first
level, the EU’s motives to achieve an ambitious FTA in Southeast Asia
were to a large extent driven by competing initiatives in the region.
China, Japan, and the United States were all active in negotiating and
concluding trade deals. Their activism in combination with the stagnant
WTO talks made the EU aware of their (perceived) need to strive for
equally ambitious and comprehensive trade agreements. On a second
level, the EUSFTA was paralleled by negotiations with other ASEAN
member states such as Vietnam. One of the EU’s very reasons to start
with Singapore as a bilateral trade partner out of the ASEAN group was
Singapore’s economic significance and its liberal agenda. Both the EU
and Singapore were interested in a far-reaching ambitious FTA which
would include market access beyond trade in goods to including non-
tariff trade barriers. In the belief that the EUSFTA would set a benchmark
in the region, the EU started negotiations with Singapore and sought to
replicate the likely ambitious liberalization results with further ASEAN
member states.

On a third level, the EU engaged in negotiations with trade partners
outside the Asian region, namely the CETA talks with Canada. DG Trade
conceptualized the EUSFTA and its text on ISDS as a potential blueprint
for investment agreements with industrialized states such as Canada or the
United States. The parallel negotiations in which context the EUSFTA
was concluded made the European and the Singaporean negotiators hard
wired for a commercially ambitious agreement. Hence, the EU–Singapore
negotiations reflect a clear strategic interest in concluding an ambitious



288 L. MCKENZIE AND K. L. MEISSNER

commerce agreement which could serve as a point of reference for future
FTAs inside and outside the Southeast Asian region.

From the point of view of aiming at a commercially ambitious agree-
ment, the EU’s and Singapore’s stances in the EUSFTA negotiations
were remarkably consistent (Table 12.1). The Commission’s DG Trade
and Singapore aligned on their preferences for a comprehensive FTA
which goes beyond trade in goods to tackle non-tariff trade barriers.
In the negotiation dynamics, this ambition was reflected on multiple
grounds. Firstly, the EU and ASEAN realized during the initial prepara-
tory talks that an interregional agreement would lead to the lowest
common denominator and result in a little ambitious FTA. Upon mutual
understanding, the EU thus shifted to a bilateral format whereby it started
to single out “willing” trade partners. Secondly, within the EU, it was
the DG Trade and liberal member states which were most vocal in the
negotiations and which were able to shape the EUSFTA. The EP—which
usually is an advocate of strong political interests such as fundamental
rights—was passive and focused its parliamentary resources on agreements
which it perceived as more important, namely the CETA. This context
produced an agreement which aimed at commercial liberalization and

Table 12.1 EU’s and Singapore’s motives in the USFTA negotiations

EU Singapore

Motives for negotiation Commercial orientation Commercial orientation
Partner selection Preference for Singapore as

liberal trade partner
Interest in trade agreement
with
the EU (next to other trade
partners)

Negotiation dynamic Shift from inter-regional to
bilateral format
Little salience in public and
in the EU
Strong commercial
orientation of DG Trade and
EU member states

Initial try to build a coalition
within ASEAN
Shift to bilateralism
uncontested Priority on
commercial orientation and
(initial) opposition to linkage
with
political agreement

Agreement design Comprehensive and ambitious trade agreement Linkage
clause to political agreement
Qualifying side letter to political agreement, especially the
human rights conditionality clause

Source Own compilation
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which made a major sacrifice on the EU’s foundational values. The result
was a linkage clause between the EUSFTA and the political framework
agreement which was accompanied by a side letter recognizing—and thus
legitimizing—Singapore’s human rights practices.

Conclusion

Negotiations for an FTA with Singapore marked a major shift in EU trade
policy and the use of conditionality, particularly in human rights condi-
tionality. This chapter has explored how geo-economic considerations in
the selection of Singapore to negotiate an FTA, and the dynamics of the
negotiations—namely Singapore’s preferences—lead to major concessions
on conditionality. Thus, the EUSFTA marks an inflection point in the
EU’s trade policy and foreign policy, where there has existed a long-
standing practice of linking values-based political interests with market
power through the EU’s trade agenda. This is significant in that it high-
lights the tension (and relationship) between strictly commercial interests,
political and foreign policy interests and the EU’s foundation norms.
The case of the EUSFTA negotiations highlights how the EU’s new
trade agenda is putting these links under strain, and how, instead of a
considered and strategic shift toward a new trade strategy concerning the
intersection of trade policy and political objectives, individual negotia-
tion dynamics can force the EU’s hand, resulting in concessions which
have significant policy implications. This becomes all the more signifi-
cant because of the template effect in contemporary trade negotiations.
Namely, negotiation outcomes with Singapore will be used as a template
and can inform future negotiations. Importantly, this may have wider
implications for EU trade policy, and may extend to a shift in approach or
preferences in the EU’s promotion of sustainable development clauses in
bilateral trade agreements with third countries, as these clauses also sit at
the intersection of the strictly commercial and the political in trade policy.
As the EU continues to negotiate a network of trade seals in the East
Asian region, there is a significant likelihood that concessions made in the
EUSFTA will be replicated and expanded on, with potentially significant
impact for the EU’s trade agenda. Considering the importance of foun-
dation values including human rights for the EU’s political legitimacy,
and for the European publics’ support for the EU’s trade agenda, the
EU may well have traded off wider support and legitimacy of its trade
agreements for greater capacity to conclude more narrowly commercially
focused deals.
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CHAPTER 13

The Vietnam-European Union Free Trade
Agreement: Victim of Changing Times?

Ha Hai Hoang and Maria Garcia

Introduction

On 1 August 2020, the free trade agreement (FTA) between the EU
and Vietnam came into force. The agreement, the most comprehensive
FTA between the EU and a developing state to date, took seven years to
negotiate (2012–2019), and followed an unsuccessful attempt by the EU
to negotiate a region-wide FTA with the Association of South East Asian
Nations (ASEAN).

Throughout the negotiation and ratification processes, there were
strong incentives to expedite the processes. The Government of Vietnam
(GoV) hoped to lock in domestic economic reforms, and to expand
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economic and trade partnerships to counter the growing economic pull
of China, and uncertainty in the relationship with the US since President
Trump took office. For its part, towards the end of the negotiations, the
EU took upon itself the role of self-proclaimed defender of the interna-
tional trading order and liberal trade policies since Trump’s election. The
conclusion of FTAs, therefore, took on additional import for the EU. Yet,
despite the strong motivation on both sides to ratify and implement the
agreement, it was only five years after the conclusion of negotiations, and
seven months after the signing of the agreement, that it was finally ratified
by the European Parliament (EP) on 12 February 2020 and concluded
by the European Council on 30 March 2020. In May 2020, Vietnam’s
National Assembly ratified the agreement, enabling its entry into force in
August 2020.

This chapter analyzes the geo-economic motivations of the parties
to engage in negotiations and how these have impacted the dynamics,
shape and content of the negotiated agreement, focusing in particular
on the most controversial aspects of the agreement (human and social
rights, and government procurement). It explores how the passage of
time and how changes in domestic and the international situation led to a
complex and slow ratification process. Through a longitudinal analysis of
documentary evidence (parliamentary debates, Commission documents,
media reports, GoV’s reports and policy papers) supplemented by elite
interview materials, this chapter posits that the process and timing of
negotiations, the agreement and the subsequent delay in ratification result
from political changes that have taken place since the negotiations were
initiated. The agreement reflects the Vietnamese government’s policies
of embedding the country in international trade networks and efforts to
counter over-reliance on China. From a European perspective, the launch
of negotiations was influenced by US involvement in negotiations for a
Transpacific Partnership. The conclusion and ratification were an impor-
tant signal to the rest of the world in support of the liberal trading order
and in opposition to President Trump’s Administration’s contestation of
some of the established trade rules and institutions.

With its analysis, the chapter makes a contribution to the budding
literature on trade policy politicization in Europe (De Ville, 2018; De
Biève & Poletti, 2020; De Biève et al., 2020; Meunier & Czesana, 2019;
Young, 2019)by showing how it can affect even trade deals that have had
little mediatic salience (in Europe), as well as contributing to the litera-
ture dealing with the limits of normative agenda promotion through trade
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agreements (Garcia & Masselot, 2015; Hoang & Sicurelli, 2017; Orbie &
Khorana, 2015; Mckenzie & Meissner, 2017). The narrative of the nego-
tiation and ratification of the EU-Vietnam FTA (EVFTA) reiterates the
critical importance of sequencing and international context in trade agree-
ments, as argued in the introduction to this volume (Adriaensen &
Postnikov, 2022).

Geo-Strategic Motives for Launching
and Concluding the EVFTA

Vietnam’s Motivations

Communist Party of Vietnam’s (CPV) official documents highlight
“diversified and complicated security challenges” in the post-Cold
War period including: economic weakness, regime security, territorial
sovereignty and non-traditional security issues (CPV, 2010, 2011, 2016a,
b). The highest priority of the Doi Moi policy (renovation policy or
“open-door” policy)1 has been the implementation of economic reform,
as high economic growth rates legitimate Vietnam’s one-party Commu-
nist rule (Le, 2012; Thayer, 2009). The conclusion of FTAs with great
powers supported this agenda by encouraging economic development,
aiding to balance relations with other powers and securing sovereignty.
In this context, the relationship with the EU is linked to economic diver-
sification, unlike the relationship with the US where Vietnam also hopes
for support in the growing disputes over South China Sea dominance and
China’s growing assertiveness in the area (Le, 2017, 2020; Kim, 2022).
As highlighted in CPV official documents, the FTA strategy2 benefits
Vietnam in terms of market access, and domestic market reform, to incen-
tivize foreign investments. FTAs have been a centrepiece of Vietnam’s
approach to economic integration. The attractiveness of the EU market
and GoV’s socio-economic priorities creates the impetus for Vietnam to
engage in comprehensive FTA negotiations with the EU. The EVFTA is

1 Doi Moi policy is known as the comprehensive reform launched in Vietnam in 1986,
which aims to abandon the centrally planned economy and to adopt a “market-oriented
socialist economy under state guidance” (kinh te thi truong dinh huong xa hoi chu nghia
co su quan ly cua nha nuoc).

2 In addition to the EU, Vietnam signed 12 bilateral and multilateral FTAs with other
foreign partners.
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of extreme significance in Vietnam’s integration strategy as it is a new
generation of FTA with high-quality and comprehensive standards, as
Minister of Trade and Industry Tran Tuan Anh said (Khanh Phuong,
2019). EVFTA represents the next big step in Vietnam’s international
economic integration since joining the WTO in 2007 and could serve
as a catalyst for economic growth and social development. Moreover,
it is expected to be a major driver of Vietnamese exports and help the
country to advance the quality and sustainability of its production to
meet both domestic consumption and export demands. The EU is Viet-
nam’s second-largest export market after China, therefore, the reduction
of tariffs on Vietnamese goods exported to the EU should generate a
competitive advantage for Vietnamese production. According the GoV’s
prediction, the agreement will boost Vietnam’s gross domestic product
by 2.18–3.25% annually by 2023 and by 4.57%-5.30% annually between
2024 and 2028 (Tuoitre News, 2019). Crucially, none of Vietnam’s
competitors were in FTA talks with the EU at the time of negotiations,
offering Vietnam the possibility to reap clear benefits from improved
access to the EU market (Wong & Nguyen, 2015). Concerns over the
potential graduation of Vietnam out of the EU’s “Generalised Scheme of
Preferences” (GSP), transformed the FTA into a significant instrument for
Vietnam to retain and acquire other important trade benefits. Particularly,
a full market-economy status recognition providing for transparent and
non-discrimination actions for Vietnam in trade dispute cases (mostly with
the EU and the US) (Hoang, 2016; Hoang & Sicurelli, 2017; Sicurelli,
2015). Under EUVFTA, 85.6% of tariff lines levied on Vietnam will be
removed, equivalent to 70.3% of Vietnam’s revenue from exports to the
EU, which is the highest commitment that a partner has agreed with
Vietnam.

This FTA should also advance Vietnam’s institutional reforms, espe-
cially the process of building modern market institutions, which is seen as
one of three strategic breakthroughs according to CPV’s official stand-
point (CPV, 2016a, b, 2021). The EVFTA imposes pressures upon
Vietnam to adjust to market liberalization, governance and laws on social
solidarity. The Vietnamese leadership understands that the country is
at the threshold of a market economy since market-oriented economic
reforms of Doi Moi were carried out. 2016 marked 30 years of imple-
menting Doi Moi and encouraged GoV to pursue the next stage of
policy actions that could help push Vietnam’s economy higher in the
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global supply chain (Phuong Nguyen, 2015). The draft political report—
released for public comment before the 12th CPV’s Congress (September
2015), pointed out that the institutional reform has lagged behind
economic reform, causing Vietnam to fall short of its economic poten-
tial. Indeed, one of main lessons drawn from the experience of the past
decades is the requirement for more synchronous and comprehensive
adjustments to both its institutions and economy. It highlights the strong
need for Vietnam to improve its legal system according to international
rules.

Finally, from the viewpoint of balance of power, GoV has been enthu-
siastic about strengthening political and economic relations with the EU
because of the power of the “Giant neighbour of the North”, China, and
its adverse impacts on Vietnam’s economic interests as well as national
security. Although GoV’s political reports have not referred directly to
China, they promote trade diversification to reduce dependency. The
growing economic reliance on China since the 1990s3 has led to political
repercussion for Vietnam, which limits the capacity of Hanoi to address
the territorial disputes on an equal footing with China. This percep-
tion drives Hanoi to strongly pursue strategic engagement with other
key foreign partners. So, the proactive partnerships with the US and
the EU have been highly valued by Hanoi’s new generation of author-
ities who tend to support a pragmatic, realist foreign policy, and are in
favour of continuing steady, incremental improvements in relations with
the former foes (Dosch & Vuving, 2008; Le, 2013; Phuong Nguyen,
2015; Thayer, 2009; Tran et al., 2013). Vietnam has sought to diver-
sify its trade partnerships to increase Hanoi’s self-confidence, reduce its
over-dependence on the Chinese market or any specific area (interview
with GoV’s officials in Dat Nguyen, 2018), and provide a “safety net”
in the face of this “asymmetric relationship” (Womack 2006, 2010). To
support this, Vietnam has adopted a foreign policy of multilateral diversi-
fication, independence, non-alignment and hedging against major powers
since Doi Moi. By maintaining a multi-polar balance amongst strategic
partners, Vietnam avoids being pulled into their rivalry, and keeps its non-
alignment and strategic autonomy in international relations (Hoang &
Do, 2016). In doing so, Vietnam has gradually changed its foreign policy

3 For 1998–2018, China was the largest trading partner, absorbing around 20% of the
total export–import value of Vietnam (General Statistic Office). Vietnam still relies on
China’s materials and equipment for its own labour-intensive production.
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basis from ideological considerations to a foreign policy model based on
national interests and pragmatism.

These geo-strategic rationales sustained Vietnam’s interest in
concluding an agreement with the EU, despite negotiation challenges
outlined in subsequent sections. Slow achievement in economic integra-
tion as result of the 2008 crisis, motivated the CPV to continue to pursue
progress with the EU, especially as preparations for a change in lead-
ership in 2016 approached. As the date approached, Vietnam wanted to
finalize FTA negotiations with the EU before the 12th National Congress
of the Communist Party (Hoang, 2016). The impending deadline for
leadership transition, coinciding with many of Vietnam’s obligations in
trade including those of the WTO, created an environment where the
Vietnamese government was more willing to make concessions in contro-
versial areas of the EUVFTA in order to secure a successful conclusion by
the end of 2015.

EU’s Motivations

From a European perspective, EVFTA represents an important economic
foothold in a growth market, and a stepping stone to greater engagement
in Southeast Asia, a region that represents the EU’s third-largest trading
partner after the U.S. and China, with exchanges of goods worth e237.3
billion in 2018 and of services worth e85.5 billion in 2017 (European
Commission website, 2020). The economic rationale, in terms of poten-
tial gains from EVFTA, and importantly in terms of mitigating potential
market share losses in the region to China, the US and others have been a
key rationale behind the agreement and account for the continuation and
conclusion of negotiations despite the challenges outlined in subsequent
sections.

Balancing of geo-economic considerations was stressed in the 2006
Global Europe Trade Strategy, when “potential partners” negotiations
with EU competitors, the likely impact of this on EU markets and
economies was included alongside economic growth potential and trade
restrictions as a key criterium for choosing trade agreement partners
(DG Trade, 2006, 11). Following those criteria, ASEAN and South
Korea were highlighted as priority FTA negotiation partners. Business
groups within the EU such as Business Europe, European Services Forum
and the Foreign Trade Association which represents import-dependent
firms, were especially supportive of this emphasis on Asian countries
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(Eckhardt & Poletti, 2016). Once initial region-to-region negotiations
with ASEAN, launched in 2007, became intractable, the EU abandoned
its self-imposed commitment to inter-regionalism (see Garcia, 2015;
Hardacre, 2009; Söderbaum et al., 2005) in favour of a pragmatic shift
towards bilateral negotiations with individual ASEAN states.

This shift has been attributed to the EU’s response to US policies in
the Asian region, and a desire to avoid losing market share in economies
in the region as result of the US bilateral trade agreements (e.g. the 2004
trade agreement with Singapore) (Garcia, 2015; Meissner, 2018). Since
the end of 2008, the US had been negotiating the Trans-Pacific Part-
nership (TPP) with other Pacific states, including Vietnam. Although the
US eventually opted not to ratify TPP (later CPTPP) after the election
of President Trump, throughout the period that the EU and Vietnam
negotiated EVFTA, the assumption was that TPP would proceed with
the US. TPP committed the parties to a complete liberalization of trade
in goods for 90% of tariff lines upon entry into force and removal of most
remaining tariffs within ten years of entry into force (Elms, 2013, 383).
This would have left EU business at a disadvantage in the Vietnamese
market.

These geo-economic considerations surrounding the start of bilateral
negotiations coalesced with domestic economic interests. The economic
crisis that befell the EU in the aftermath of the 2008 financial crisis,
created additional incentives for the EU to seek market opportunities
abroad, particularly in markets showing signs on growth in Asia. Trade
Commissioner Karel De Gucht’s 2010 Trade, Jobs, Growth trade agenda,
continued the rationale for bilateral trade agreements articulated in Global
Europe (European Commission, 2010). Moreover, it created new legiti-
mations for the furthering of FTA negotiations as tools to promote EU
exports and foster job creation (see De Ville & Orbie, 2014). Countries
with growing consumer bases in Asia were again prioritized in the EU’s
FTA strategies, given their economic potential, and the fact that there
were more potential gains to be made from reduction of relatively high
restrictions to trade in some Asian countries. Moreover, European busi-
ness groups with interests in Asia, in particular, import-dependent firms
highlighted how a third of imports from ASEAN originate in Vietnam,
and persuasively lobbied the EU to launch independent negotiations with
Vietnam (Eckhardt & Poletti, 2016).

Parallels can also be found towards the end of the negotiations. EVFTA
was concluded at the end of 2015 and TPP was signed on 4 February
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2016 in Auckland. EU negotiations processes, legal scrubbing and the
need for translation into the various EU official languages, in part account
for the lengthy process following the conclusion of the EVFTA negotia-
tions. In the light of intra-EU challenges to the inclusion of investment
protection chapters in preferential trade agreements (PTAs) (see Duina,
2019), in 2018, during the scrubbing phase, the EU and Vietnam agreed
to separate the investment chapters into a separate investment agree-
ment, that in the EU would be subject to further ratifications in each
member state. The EU also convinced Vietnam to change the investor-
state dispute settlement (ISDS) arrangements in the agreement to be in
line with the EU’s proposed investment court system, and eventual multi-
lateral investment court that it is proposing at the UNCITRAL (United
Nations Commission on International Trade Law) (see Dietz et al., 2019;
Lenk, 2016). This new approach was in direct response to politicization
against ISDS in EU negotiations with the US and in the EU’s PTA with
Canada (see De Biève et al., 2020; Eliasson & García-Duran, 2020). In
this respect, the final shape of an agreement that had not been subject
to mediatic and public attention and opposition was impacted by the
politicization of other EU FTA negotiations. Following these changes,
the parties officially signed EVFTA on 30 June 2019, starting a chal-
lenging ratification process detailed in subsequent sections. By the time
the agreement was signed, competition with the US was no longer a
key concern dominating the timing, although the potential economic
benefits for business remained a strong motivation to pursue finalization
and ratification. Moreover, since President Trump’s election, the EU re-
invigorated ongoing PTA negotiations as part of its self-proclaimed role
as defender of the liberal order. It is this spirit that Trade Commissioner
Cecilia Malmstrom’s words at the time of the signing of EVFTA encap-
sulate: It sends a very powerful signal that says “we believe in trade”
(Euractiv, 2019).

Negotiation Challenges and Their
Impact on Agreement Design

EVFTA talks went far beyond the removal of tariffs and quantitative
restrictions and covered a range of regulatory issues, such as technical
regulations and standards, rights of establishment, investment, liberal-
ization of government procurement, competition policy, state aid and
trade in services, which shows the EU’s commitment to a broad set of
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liberal economic principles (Hoang, 2018). This section homes in on
the issues that proved the most challenging in the negotiations given the
differing positions of the partners: human rights, sustainable development
chapters and government procurement. Whilst other chapters will also
impact domestic economies, the technical nature of standards, rules of
origin have impacts on particular economic sectors, whereas the selected
chapters, if designed and implemented thoroughly can impact domestic
legislations and policies that are not directly linked to trade exchanges.
These are also the issues that threatened to derail the ratification of the
agreement, and thus worthy of special attention.

Government Procurement

The EVFTA pushes for broad liberalization of government procurement
although the EU recognized that this remains a sensitive area (Euro-
pean Commission, 2010b). The EU has strong offensive interests in
Government Procurement (GP) in trade negotiations. EU efforts to open
GP markets abroad for its firms are grounded in the dynamics of GP
within the EU’s single market. Within the WTO, the EU has been a key
member of the voluntary Government Procurement Agreement (GPA),
and through its FTAs it has sought to extend the established practices
of the GPA with respect to transparency and procedures for tenders to
states that are not party to the GPA (Khorana & Garcia, 2014). The
objective is to achieve gradual market access based on the principles
of non-discrimination and national treatment. By using legally binding
obligations, the EU strongly urged liberalization of government procure-
ment and positioned this as a crucial area for the FTA. Meanwhile,
like many developing countries, Vietnam was hesitant to negotiate the
issue of government procurement. GoV, as other developing states, was
afraid of greater “sovereign costs” (i.e. a decrease in the state’s regula-
tory autonomy) and costs of non-compliance with the FTA (anonymous
interviews with Vietnam officials). The Vietnamese side highlighted that
government procurement, competition and privatization models need to
be fit local conditions and policy objectives, and agreements must allow
flexibility for this (anonymous interview with Vietnam officials). Vietnam’s
Government stressed that salient characteristics as a market economy with
a socialist orientation, and level of development (WTO, 2013, also anony-
mous interviews with Vietnam officials), were not understood by the EU
and not given due consideration in its approach to GP and SOEs. In
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Vietnam’s economic structure, State Owned Enterprises (SOEs) not only
perform business functions but also have to fulfil many social and polit-
ical responsibilities (Vu, 2014, 9). Asian values are also characterized
by “group harmony, consensus, and informality and avoidance of legal-
ism” (Green, 1995, 730–731, see also Hofmann & Kim, 2012, 6). As
a result, Vietnam preferred a dialogue approach rather than potentially
participating in binding international adjudication on matters relation to
procurement and SOEs. These divergences made the negotiations longer
and more tense.

Despite their initial resistance, Vietnamese negotiators had to accept
those rules in the last stage of the negotiations given the desire to present
progress at the impending CPV’s 12th National Congress (Sicurelli,
2015; Hoang, 2016; Hoang & Sicurelli, 2017). The government was
interested in concluding the TPP and EVFTA negotiations by the end
of 2015 to ease implementation of the two agreements under new lead-
ership (Hoang & Sicurelli, 2017). TPP negotiations, also put pressure
on Vietnam, as TPP includes government procurement, including proce-
dures in line with those of the WTO GPA, as does the EUVFTA.
As highlighted in previous sections, Vietnam’s interest in rapproche-
ment with the EU and US responds to a desire to balance against
China, economically through the FTAs, and in terms of security through
a closer relation with the US. This encouraged Vietnam to eventu-
ally acquiesce to government procurement demands of partners. In the
EUVFTA, both parties agreed on a more extensive scope of liberaliza-
tion concerning government procurement than what was included in
the TPP. The EVFTA binds Vietnam to the most ambitious disciplines
regarding the state-owned sector ever accepted in previous trade agree-
ments. EVFTA requires openness of public procurement concerning 20
government ministries and state organizations, SOEs and the two biggest
Vietnamese cities (Hanoi and Ho Chi Minh City). EU investors will be
able to bid for public contracts for large investment projects in strategic
and sensitive sectors for national sovereignty, including electricity, railway
and health. Vietnam accepted to open bids concerning 34 public hospi-
tals, 2 state-owned groups of Vietnam Electricity and Vietnam Railway,
and Vietnam News Agency, in order to be able to benefit from the
broader access to the EU guaranteed by the EUVFTA.
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Human Rights

The issue of human rights was even more controversial as GoV consid-
ered it an interference in domestic affairs. Nonetheless, for the EU it
represents a red line in negotiations. Since the 1990s the EU has incor-
porated respect for human rights and democracy as essential elements in
its cooperation and trade agreements. This has not always been welcomed
by its partners. However, the EU insisted for various reasons: (1) its own
self-perceptions as a normative power; (2) to increase coherence across
EU foreign policies (Szymanski & Smith, 2005); (3) learning from past
experiences, the EU wanted to have legal tools for action in cases of severe
violations of human rights (anonymous interview with EU official). Over
time, the inclusion of these essential clauses has become deeply engrained
in the EU approach to cooperation and trade agreements, more so since
the 2009 Treaty of Lisbon mandated in Article 21 that the external poli-
cies of the EU promote the EU’s values (democracy, human rights, rule
of law, sustainability, equality).

Respect for human rights constitutes an essential element clause of the
Political Cooperation Agreement (PCA) with Vietnam signed in 2012,
rather than the EVFTA itself. However, as the PCA forms the overar-
ching framework for the relationship, trade preferences granted under the
FTA could be suspended in the event of a severe breach of the essential
element clause in the PCA. This linkage and strong conditionality are
opposed by many of the EU’s partners, including by developed democ-
racies. However, as the EU leverages the attraction of its market size and
the promise of a FTA as a “carrot” to implement normative principles
included in framework agreements, in casu PCA, acceptance of launching
FTA negotiations means that the trading partners must acknowledge
human rights and democracy principles from the essential clause. Despite
this initial requirement, GoV continued to maintain during negotiations
that the EU’s human rights requirements undermined the economic
objectives of the trade agreement (anonymous interviews with Vietnam
officials). Vietnamese officials considered the human rights clause an
infringement upon national sovereignty and integrity because GoV inher-
ently sees these issues as Vietnam’s internal affairs. The GoV worried that
EUVFTA might create economic or political constraints and oblige it to
adhere to the specific conditions set by a foreign power. Interviewees
shared that GoV prefers to deal with them at the EU-Vietnam political
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dialogues. Similar to other ASEAN members, the guiding economic prin-
ciple of the government in FTAs has traditionally been to seek economic
growth through further liberalizing trade and so Vietnam did not want
to go beyond a purely economic agreement. Indeed, such was Vietnam’s
rejection of this agenda, that in the official meetings in 2012 before the
launch of FTA negotiations, issues of democracy and human rights failed
to make the agenda (New Europe, 2012). Although further considera-
tion of these matters under the EUVFTA was ruled out, the essentials
element clause in the PCA had already established the legal basis for a
human rights linkage in the subsequent FTA.

Sustainable Development

Another controversial area in the negotiation of the EUVFTA from
the Vietnamese perspective was the trade and sustainable development
chapter, which deals with the environment and labour rights. However,
the EU’s non-legally binding approach to such chapters facilitated aspects
of the negotiation, as did existing international commitments Vietnam
had subscribed to (see Nessel & Orbie, 2022). This was especially the
case with regards to environmental provisions. There were no strong
divergences between the parties concerning the environment provisions
of the sustainability chapter (anonymous interview with Vietnam officials,
see also Hoang, 2016).4 GoV showed eagerness in adopting EU norms
and standards due to its strategic calculations of norm conformance and
appropriateness of norm for Vietnam. The WTO accession negotiation
package with the EU included environment services which paved the
way for the Ministry of Environment to make offer on environment
services to be included in Vietnam GATS offered in 2005 (Tran, 2007).
The EU’s promotion of environmental norms was relevant to the ambi-
tion of GoV in increasing the competitiveness of Vietnamese production
internationally and the environmental situation after 30 years of industri-
alization and modernization. Indeed, GoV’s commitment was exemplified
by mainstreaming the issue of environmental protection into the five-
year socio-economic development plans since 2001. In 2004, the Prime

4 See also the FTA negotiation progress on http://www.trungtamwto.vn/fta of MOIT,
(Accessed on 15th September 2014).

http://www.trungtamwto.vn/fta
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Minister approved “The Strategic Orientation for Sustainable Develop-
ment in Vietnam” (Vietnam Agenda 21) which localized Agenda 21
based on context-specific aspects.

The challenge in this chapter arose, however, from friction over labour
rights, in particular freedom for workers to join independent trade unions.
At the time of FTA negotiation, Vietnam had not ratified ILO conven-
tions on core labour standards: C.087 (Freedom of Association and
Protection of the Right to Organise Convention, 1948), C.098 (Right
to Organise and Collective Bargaining Convention, 1949) and C.105
(Abolition of Forced Labour Convention, 1957), although these conven-
tions are included in GSP. These principles were absent from the national
constitution, leading to the legal challenge for an incorporation of the
corresponding ILO Conventions in the FTA. The GoV was hesitant when
negotiating the issue within the context of EUVFTA. GoV only revealed
its official stance on negotiations of FTA in general avoiding an official
position on labour rights (Hoang et.al., 2014). Its official guidelines,
strategies, approaches and goals in negotiating the labour provisions of
EUVFTA were not released. In addition, other relevant actors also failed
to release positions on the matter. Neither the Trade Union nor Vietnam
General Confederation of Labour (VGCL) delivered official statements or
recommendations to the government regarding EUVFTA labour negoti-
ations. Indeed, Vietnam was not willing to negotiate labour issues in the
framework of the FTA (anonymous interviews with Vietnamese officials).
Vietnam had not negotiated FTAs with labour provisions previously. The
labour issue was only incorporated into the EVFTA and TPP, which were
negotiated simultaneously. The challenges of this were recognized by
Former Minister of Trade, Truong Dinh Tuyen, who stated in 2014, that
the EUVFTA could be signed early 2015 if Vietnam resolved its differ-
ences with partners on private investors and workers (Tu Hoang, 2014).5

However, negotiations were only concluded in December 2015. (Negoti-
ations lasted longer than expected). Although Vietnam strongly opposed
the inclusion of labour in the EUVFTA, from a European perspective, the
inclusion of labour rights and ratification of the Core ILO Conventions

5 After the fifth round of negotiations on the FTA was held in Hanoi on
4–8 November 2013, both sides expressed a strong commitment to successfully
concluding negotiations ahead of the tenth Asia-Europe Meeting (i.e. October
2014) (See at: http://www.vietnam-briefing.com/news/vietnam-eu-free-trade-agreement-
expected-by-late-014.html/#sthash.MM4TOvAX.dpuf) (Accessed on November 2, 2014).

http://www.vietnam-briefing.com/news/vietnam-eu-free-trade-agreement-expected-by-late-014.html/%23sthash.MM4TOvAX.dpuf
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is a standard and compulsory element of its FTAs since 2011, not least as
the European Parliament (EP) will not ratify a FTA lacking these.

The issue of labour and human rights lengthened negotiations, and
the insistence of the EP on these matters was important in retaining a
focus on these. The EP demanded a report on the specific impact of
the FTA on human rights in Vietnam (European Parliament, 2014). The
Commission, more focused on ensuring a successful negotiation to pre-
empt a potential disadvantageous position if TPP were completed, twice
refused to undertake this assessment6 as requested by the EP’s Reso-
lution on Human Rights and Social and Environmental Standards in
International Trade agreements of 25 November 2010 and Resolution
on Vietnam issued on 18 April 2013 (FIDH, 2013a, 2013b, European
Parliament, 2014). Similarly, a human rights impact assessment and the
impacts of the FTA on the freedom of expression were not mentioned
in the annex on Vietnam to the sustainability impact assessment (SIA)
conducted on the initially projected EU-ASEAN FTA. Meanwhile, the
EP was pushing to incorporate legally binding commitments on human
rights, social and environmental standards, with trade sanctions in the case
of violation. According to the EP, Vietnam held over 200 political pris-
oners—the highest number in Southeast Asia. The Commission was called
on to “apply an approach based on conditionality, so as to offer signing
of the FTA in exchange for concrete progress on human rights” with
particular reference to freedom of speech of individual citizens, freedom
of the media and freedom of religion (European Parliment, 2014). The
EP also requested to ensure that human rights become subject of regular
scrutiny, including by civil society, and to include them in a sustainability
development chapter of the FTA (FIDH, 2014). Without the protection
of freedom of expression and the press, the right to establish indepen-
dent trade unions and civil society organizations (CSOs), “free trade
between the EU and Vietnam will only harm the Vietnamese people and
prejudice sustainable development” (European Parliament, 2014). The
European External Action Services (EEAS), in a similar vein to the EP,
argued that Vietnam was the kind of country that needs to fulfil the
criteria for a comprehensive cooperation with the EU including human
rights, democracy and good governance (New Europe, 2012). Despite
these reservations on the EU side, the economic interests to complete

6 The European Commission made human rights impact assessments for FTAs with
neighborhood such as Georgia, Moldova, Armenia, Tunisia and Morocco.
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an agreement, and prevent EU business from being disadvantaged by
TPP, encouraged the EU, specifically the Commission as negotiator, to
conclude the agreement in late 2015, but these issues resurfaced and
delayed the ratification process.

On the Vietnamese side, the understanding that without accepting the
trade and sustainable development chapter there would be no agreement,
therefore limiting the diversification away from over-reliance on China
mentioned previously, led to an acquiescence with the chapter. More-
over, although not requiring formal ratification of ILO core conventions,
TPP negotiations also included commitments to labour standards, in fact
legally binding ones, so Vietnam found itself unable to ignore the matter.
Within the EUVFTA, the parties eventually agreed soft enforcement
measures concerning the sustainable development chapter, which is not
subject to the dispute settlement mechanism (unlike in CPTPP), making
the chapter more palatable to Vietnam. Mechanisms for the consultation
procedure of trade unions and industry associations are required to review
the implementation of the chapter between the parties of the agreement.
Moreover, the agreement uses a conditional language stating that the
parties will consider ratification of ILO conventions “taking into account
its domestic circumstances” making a concession to facilitate Vietnamese
acceptance of the chapter.

Challenges in the Ratification Process

In 2017, initial plans to put the EUVFTA through the ratification process
in the EP were put on hold after the European Court of Justice gave its
verdict on the EU-Singapore FTA (Opinion 2/15) determining that the
powers transferred to the European Commission over investment in the
Lisbon Treaty did not extent to portfolio investments nor investor-state
dispute settlement mechanisms. This meant that any agreement with an
investment chapter including these elements could not be ratified at the
EU level only but would be subject to ratification in all member states.
As a response, in 2018, the European Commission decided to separate
the investment part of the EUVFTA into a separate Investment Protec-
tion Agreement (IPA), following the approach chosen for the case of the
agreement with Singapore. This allowed the trade part of the EUVFTA
to be ratified at EU level only. The EUVFTA was approved by the
EP on 12 February 2020, but throughout the ratification process some
member of the EP (MEPs), and civil society organizations continued to
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raise concerns around human rights and to attempt to persuade the EP
to refuse to grant approval to the agreement without further guaran-
tees from Vietnam on human rights issues. In an open letter to MEPs,
Human Rights Watch (2018) suggested the EP should set human rights
benchmarks to be met before giving its consent to the agreement, and
that it should wait for Vietnam’s repeal of articles 109, 116, 117 351
and 318 of its penal code which have been used to prosecute journal-
ists, human rights defenders and political dissidents, and to commit to
releasing political detainees and to bring forward its date for ratification
of core ILO conventions (C87) to 2021 rather than 2023. At a hearing
of the EP, representatives of the Vietnamese government explained their
Action Plan to ratify the three remaining core ILO conventions and their
work on an overhaul of the country’s Labour Code which was approved
by the Vietnamese Assembly in November 2019 (European Parliament,
2019). It was only after these changes that the EP agreed to ratify
the EUVFTA, showing how negotiations and the threat of withdrawing
the benefit of the agreement, can engender domestic reforms. Although
concerns remain, the EU’s economic interests, and desire to continue to
pursue trade liberalization to counteract US President Trump’s positions
on trade, enabled the ratification of the EUVFTA and its implementation.

Conclusion

This chapter has explored how geo-economic considerations impacted
on the motivations for and conclusion of the EVFTA, and how these
have sustained the agreement despite important challenged in the nego-
tiations. EVFTA will strengthen Europe’s leadership in shaping global
rules according to their own values, and it can be expected to serve as
a template for the EU’s trade negotiations with other ASEAN member
states in the context of power competition. It also provides the EU with
an important foothold in a critical region for future economic growth, and
protects European firms from potential trade diversions from CPTPP and
other FTAs in the region. From a Vietnamese perspective, the EVFTA is
considered the FTA with the strictest requirements and highest commit-
ments that Vietnam has ever negotiated, for this reason the negotiations
were fraught with challenges as highlighted in previous sections. The
EU’s strong economic position compared to Vietnam explains its leverage
in negotiating this agreement. Vietnamese acquiescence with key Euro-
pean preferences and norms, was required for the EUVFTA to prosper



13 THE VIETNAM-EUROPEAN UNION FREE … 311

and for Vietnam to achieve its goals of a counterweight to the growing
power of the “Giant of the North”—China, improved market access to
the EU, and furthering the policy of international economic integration.
Thus, Hanoi hopes that EVFTA will offer Vietnam an opportunity for
economic diversification and deep engagement with another key foreign
partner, whilst decreasing its dependence on China’s market and FDI.
This chapter has shown the strong geo-economic interest of the parties in
the agreement: diversification for Vietnam, and new markets for the EU,
and in the concluding moments countering US President Trump’s protec-
tionist views on trade and symbolically defending the liberal trading order
for the EU. It is these powerful motives that have sustained the negotia-
tions despite strong disagreements over some of the content, particularly
in areas that can constrain domestic policy-making choices (social rights,
government procurement), and have led to their conclusion and the
eventual ratification of the EUVFTA.
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CHAPTER 14

EU-Indonesia Trade Relations

Alexandra Hennessy and Poppy S. Winanti

Introduction

EU-Indonesia relations have strengthened considerably in the past
decades, particularly after the fall of Suharto’s authoritarian regime in
1998. Jakarta has established a reputation for adhering to EU norms on
democracy and respect for human rights. The moderate form of Islam and
the peaceful coexistence of ethnic and religious minorities suggest that
Jakarta is committed to pluralism and democracy. Like the EU, Indonesia
has “unity in diversity” as its motto (European Parliamentary Research
Service, 2017). Both the EU and Indonesia are committed to rules-based
international trade governance, with a functioning WTO at its core.
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But trade relations were neglected for a long time. Aside from a few
bilateral strategic partnership agreements with France, Germany, and the
UK, there was no appetite for ambitious trade talks on either side. Expec-
tations and capacities for a free trade agreement were low and generally
overshadowed by EU-China relations (Camroux & Srikandini, 2013).

This changed in 2016, when the EU and Indonesia launched free trade
talks. The EU was trying to catch up to the United States, which had been
aggressively pursuing bilateral FTAs in Asia and in Central America, in
line with George W. Bush’s competitive liberalization strategy. As the race
to conclude FTAs around the world intensified, the Europeans felt they
needed to make up for lost ground (Sbragia 2010). Following successful
free trade negotiations with Singapore and Vietnam, Brussels opened
trade talks with Jakarta.

The EU’s focus on bilateral free trade agreements began with Peter
Mandelson’s appointment as European Trade Commissioner. While his
predecessor Pascal Lamy had shunned bilateral FTAs in favour of managed
globalization and multilateralism, Mandelson made market access to the
emerging powerhouses of South East Asia a priority. He envisioned a
region-to-region FTA with ASEAN, built by a series of bilateral trade
agreements.1 The European Commission doubled down on this strategy
after the United States announced the negotiation of TPP in 2009,
making clear that the EU wanted an equally ambitious trade deal in the
region.

Following the United States’ turn towards protectionism in 2016, the
EU is not only hurrying to catch up in regard to bilateral free trade agree-
ments, but is actively seeking to outpace the United States in South East
Asia. Since the United States does not yet have an FTA with Indonesia,
and US-Indonesian relations grew increasingly acrimonious under the
Trump administration, the EU would gain a competitive advantage if it
managed to strike a trade deal with Jakarta first.

In addition, the EU is competing with China and Japan for influence.
McKinsey and Company (2018) expect the archipelago to be the seventh
biggest economy in the world by 2030, and according to a European
Commission official, “an EU-Indonesia FTA has more potential than
the EU trade agreements with Australia and New Zealand combined.”2

1 Peter Mandelson, speech 06/574, 9 October 2006, London.
2 Skype interview with European Commission official, DG Trade, 25 March 2020.
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However, after ten negotiation rounds, the EU and Indonesia have not
yet reached an agreement.

In this chapter, we analyze the geopolitical, commercial, and regula-
tory motives that shaped partner selection and negotiation strategies. Our
argument is that an agreement will depend on how political officials assess
the availability and attractiveness of outside options in a climate of global
trade turmoil. On the one hand, Indonesia has felt the impact of US
unilateralism and may be negatively impacted by Sino-American trade fric-
tions. On the other hand, great powers like China and Japan are vying for
influence in the archipelago, allowing Jakarta to request favourable terms
from the EU. With a “greener” EU Parliament, the EU is insisting on
strong sustainable development provisions and behind-the-border regula-
tory changes, which are viewed sceptically in Indonesia. However, given
Indonesia’s growth potential and superior market access for Chinese and
Japanese firms, EU member states may conclude that they cannot afford
to maintain only a limited trade relationship with Jakarta.

The successful conclusion of FTA negotiations will furthermore
depend on the EU’s ability to decide which of its interests to prioritize
with Indonesia. The EU is trying to strike a balance between the inter-
ests of exporters pursuing market access, domestic vegetable oil producers
seeking protection, and regulatory interests based on social goals beyond
trade.

McKenzie and Meissner (2022) have pointed out that prioritizing
commercial interests can facilitate bilateral trade deals. Their analysis of
EU negotiations with Singapore shows that the EU is ready to abandon
its commitment to values promotion through trade when negotiations are
invisible and not politicized in public opinion. If political salience is low,
the European Parliament is less likely to dedicate resources to upholding
values like human rights protections (McKenzie & Meissner, 2022).

EU negotiations with Indonesia are different, although trade talks have
also proceeded under the radar. The difference is that palm oil produc-
tion has been a highly visible and controversial topic before CEPA talks
began, making Indonesia’s main export politically salient. A coalition of
European farmers, environmentalists, and NGOs is engaged in mobi-
lizing opposition to cheap palm oil imports. This activism, together with
a greater presence of green parties in the European Parliament, has caused
the EP to defend political values and sustainable development goals more
vigorously. This makes it more difficult for the European Commission to
ignore such matters, in contrast to the Singapore negotiations. However,
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DG Trade is seeking to resolve the palm oil dispute by acknowledging the
progress Jakarta has made regarding sustainability and ensuring that the
EU’s market is open to certified sustainable palm oil from Indonesia.

Indonesia’s willingness to cooperate with the EU depends on the
extent to which Jakarta wants to lessen its dependence on countries that
abuse their trade power to extract painful concessions and defy multilater-
alism. Despite (or perhaps because of) bringing several cases to the WTO,
Indonesia and the EU share a commitment to rules-based dispute settle-
ment, wherein conflicts are resolved based on law rather than power. In
addition, the EU is less ambitious and therefore less threatening than the
United States or China when it comes to security interests in the region.
Regarding these issues, the EU may be seen as a more reliable partner.

The remainder of this chapter proceeds as follows. We first examine in
turn the geopolitical, commercial, and regulatory interests that motivated
partner selection and negotiation strategies. The subsequent part will shed
light on the most important stumbling blocks that have prevented an
agreement so far. The final section concludes.

Geopolitical Considerations

The CEPA negotiations take place in an era of global trade tensions,
which means that the prospects for an EU-Indonesia FTA are crucially
shaped by the actors who are not party to the negotiations. As China and
the United States are redefining their positions in the world, their bi- and
trilateral relationships with South East Asian countries are also evolving
(Men et. al., 2020). This means that the EU’s trade strategy towards
Indonesia is shaped by the behaviour of its key geopolitical competitors,
as well as Sino-American trade tensions.

Japan and China, the EU’s main competitors in the region, have
both already concluded trade agreements with Jakarta. As a result, EU
exporters face trade diversion (Baccini & Dür, 2012) as Japanese and
Chinese firms already enjoy better market access. Japanese firms such
as Sony and Matsushita began to invest in electronics production in
Indonesia in the mid-1990s and helped stimulate the growth of Indone-
sia’s electronics industry. Over the next two decades, Japanese investments
expanded from electronics to the automotive industry and infrastructure
such as railway constructions, growing to the point that Japan is now
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Indonesia’s second largest investor after Singapore.3 Since EU exports to
Indonesia are similar to those of Japan, European firms do not want to
be left at a competitive disadvantage in Indonesia’s market.

China has also ramped up its influence in Indonesia, as is evident from
a substantial increase of both FDI and trade flows. The data from Indone-
sia’s Investment Coordinating Body show that, in 2013, the value of
China’s investment in Indonesia was only 297 million USD and Beijing
ranked only 12th among Indonesia’s top investors. By 2017, Beijing was
the third biggest investor in Indonesia, after Singapore and Japan. In
terms of trade relations, the data from the Observatory of Economic
Complexity (2020) show that for the last few years, China has become
Indonesia’s largest trade partner both for exports ($25.8 billion in 2017)
and imports ($34.3 billion in 2017).

While China’s 1.3 billion people are a huge market for Indone-
sian exporters to exploit, local Indonesian industries have struggled to
cope with the massive flood of cheap Chinese imports, which compete
with Indonesian manufactured products, such as footwear, textiles, and
garments. An FTA with the European Union would be a chance for
Indonesia to diversify trade relations and mitigate its dependence on
China.

Deeper trade ties with the EU could also help offset any negative
effects resulting from US protectionism, as well as the Sino-American
trade war. In 2017, the Trump administration included Indonesia among
the list of trading partners that had a goods trade deficit, which allegedly
imposed “unequal burdens on (…) commerce of the US.” While China
was the main target of punitive tariff measures, Indonesia also made the
list (Pangestu, 2019). “Tariffs are a great negotiating tool, a great revenue
producer and, most importantly, a powerful way to get companies to
come to the USA and to get companies that have left us for other lands
to COME BACK HOME,” Trump tweeted in July 2019. However, the
main beneficiaries of the US-China trade war are not US companies, but
ASEAN members like Vietnam, Malaysia, Singapore, and even the Philip-
pines, which are not known as a manufacturing powerhouse. All were able
to attract businesses and manufacturers seeking to bypass the tariffs—but
Indonesia’s was not able to benefit.

3 In 2018, Japan invested $4.9 dollars in Indonesia, and the trade balance between the
two countries was at $904 million dollars in 2019. See Ceicdata.com (checked 26 March
2020).
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As trade diversion provided several ASEAN countries with an FDI
surge, Jakarta was considered the “only loser.”4 This is because Indonesia
is not well integrated into global supply chains, still has a compara-
tively poor infrastructure, relatively high corporate tax rate (vis-à-vis other
ASEAN members), and labour laws that entitle workers to high severance
pay when they are laid off. While the US-China trade war did not induce
manufacturers to relocate to the archipelago, the palm oil sector bene-
fited from the fallout: Crude Palm Oil (CPO) exports to China jumped
48.7% in the first 10 months of 2019 compared with the same period in
2018, due to steady demand by a thriving food industry in China.5 This
boon may not last, however. US tariffs had a damaging impact on China’s
economy (slower growth, and lower business and consumer confidence),
compounding longer-term problems, such as an aging population and
mounting debt. As Indonesia’s biggest trading partner and third largest
foreign direct investor, downward pressure on China’s economy will likely
have a negative effect on demand for Indonesian exports.

Jakarta also worried about trade diversion effects from the “phase one”
trade agreement, which was signed ten months before the 2020 American
presidential election. It committed China to buying more manufac-
tured goods, energy, and agricultural products from the US, incentivising
Beijing to shift purchases away from other suppliers. This agreement
affected Indonesia in areas where the country competes with Washington
in exporting goods to China, i.e. coal, iron, steel, liquefied natural gas,
and vegetable oil. However, the replacement effect was relatively small.6

Regarding palm oil, Indonesian producers feared that Beijing’s promise
to buy American soybeans would have a negative impact on them.7

But this fear has proved unfounded. This is because Chinese demand
for CPO has remained stable, and tensions between India and Malaysia
have also contributed to a healthy palm oil price. In late 2019, New

4 Dewey Sim (2019), Indonesia is “only loser” as US-China trade war provides ASEAN
investment boon. South China Morning Post. 4 October 2019.

5 Nikkei Asian Review, 16 January 2020. Malaysia’s palm oil exports to China increased
by 27.6%.

6 Chad Bown (2020), Unappreciated hazards of the US-China phase one deal. Peterson
Institute for International Economics.

7 China has also strategically bought more soybeans from Brazil. This drove down the
price of soybeans, to the chagrin of US producers. Nikkei Asian Review (2019), Why Asia
weaponized rare earths, soybeans and palm oil in 2019. 28 December 2019.
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Delhi suspended palm oil imports from Malaysia following Prime Minister
Mahatir’s criticism of India’s actions in Kashmir and implementation
of a citizenship law that is viewed as anti-Muslim. Consequently, India
increased imports of palm oil from Indonesia.8

In 2017, USTR Ambassador Lighthizer initiated reviews of the Gener-
alized System of Preferences (GSP) to ensure that beneficiaries like
Indonesia were complying with the program’s eligibility criteria. After
evaluating the eligibility of 124 Indonesian products included in GSP,
he asked the WTO to impose a fine of $350 million for import restriction
policy against its products (Global Business Guide Indonesia, 2019). The
imposition of higher import duties on Indonesia’s textile products will
reduce their competitiveness.

In February 2020, the USTR revoked the GSP for Indonesia, meaning
that Jakarta was no longer eligible to receive Special Differential Treat-
ment from the WTO’s Agreement on Subsidies and Countervailing
Measures. Consequently, exported goods from Indonesia were charged
with higher tariffs compared to goods from developing countries.
However, USTR agreed to reinstate GSP eight months later. The EU
is trying to exploit US-Indonesian trade frictions, hoping that Jakarta
will perceive deeper trade ties with the EU as a hedging option against
unilateral negotiation tactics by global trade powers.

Commercial Interests (EU)

The EU pursues both geostrategic and economic interests in the region
and views an FTA with Indonesia as an opportunity to boost its influence
in Asia. One of the EU’s long-term goals is to establish an EU-ASEAN
region-to-region FTA. An FTA could also increase the EU’s influence in
other areas, such as security matters. The EU has long sought to join
the East Asia Summit, the annual meeting of leaders from ASEAN and
other Asia–Pacific countries, in order to be recognized as an important
player in Asia. This request was ignored for a long time, but in 2019, the
EU High Representative for Foreign Affairs and Security Policy, Federica
Mogherini, attended the ASEAN Regional Forum. None of the EU’s
goals in South East Asia can be reached without Indonesia’s support.
As the world’s largest Muslim country and a mostly successful model

8 Rajendra Jadhav (2020), India restricts refined palm oil imports after Malaysia’s
criticism of Modi. Reuters, 8 January 2020.
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of tolerant Islam, Indonesia could be an important partner in the EU’s
efforts to reach out to the Muslim world. Although there are limitations
on human rights in Indonesia, Freedom House considers it the freest
country in South East Asia.

Regarding economic interests, the EU welcomes the prospect of deep-
ening trade ties with the largest economy in Southeast Asia, and the 16th
largest globally. European investors value Indonesia’s large market with a
young and growing population, free press, stable institutions, and ample
supply of raw materials. At a time when the United States is keen to
assert US dominance in global economic governance, the negotiations
with several ASEAN members are part of a broader strategy to ensure
that the EU participates in shaping the rules of the global trading system
(Araujo, 2019).

Indonesia’s real GDP grew by 5.6% per year, on average, between
2005 and 2019, which is well above the OECD average and surpasses
some regional peers (European Commission, 2019). Even after the end
of the commodity boom in 2011, which resulted in a temporary slump,
growth returned to above 5% in 2016–2018, due to public infrastructure
investment and efforts to improve the business climate. Since 2015,
Indonesia has leapt 34 places in the World Bank’s Ease of Doing Business
ranking to 72 (OECD, Indonesia Economic Snapshot 2019). Growth in
Indonesia is projected to accelerate to 5.0% in 2022, assuming that the
vaccine rollout reach a critical mass of the population (Source: https://
www.worldbank.org/en/country/indonesia/publication/indonesia-eco
nomic-prospectsiep-june-2021-boosting-the-recovery).

Indonesia is by far the biggest economy within ASEAN, but Fig. 14.1
shows that it is only the EU’s fifth largest trading partner within the asso-
ciation, after Singapore, Vietnam, Malaysia, and Thailand. This suggests a
considerable untapped potential for deepening trade ties between the two
regions.

EU exports to Indonesia include primarily mechanical appliances,
aircraft, electrical machinery and equipment, and motor vehicles, which
are important for the development of Indonesian infrastructure and
upstream industry. EU exports of services to Indonesia consist mainly
of transport services, tourism, and travel services (European Commission,
2019).

https://www.worldbank.org/en/country/indonesia/publication/indonesia-economic-prospectsiep-june-2021-boosting-the-recovery
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Commercial Interests (Indonesia)

Indonesia, in turn, needs trade liberalization to keep up with global and
regional competitors, as President Joko “Jokowi” Widodo insisted two
years after his election in 2014.9 Finance Minister Sri Mulyani Indrawati
denounced a global trend towards protectionism (European Parliamen-
tary Research Service, 2017). A free trade deal with the EU could
stimulate FDI inflows, which Indonesia sorely needs to strengthen its
manufacturing sector. Boosting industrial competitiveness is necessary to
increase Indonesia’s participation in global value chains. Currently, more
than 90% of FDI inflows to Indonesia are from Asian countries.10 Only
41% of foreign-owned firms in Indonesia engage in international trade,
indicating low GVC participation (Asian Development Bank, 2019).

The weakness of Indonesia’s manufacturing sector is a sensitive polit-
ical topic and regularly discussed in the media. About half of Indonesia’s
exports consist of agricultural products, food, mining, energy, and other
primary products. This share is much larger than it is for Indonesia’s
ASEAN neighbours, such as Vietnam, Malaysia or Thailand. Depending

9 Ayomi Amindoni (2016), Indonesia must join multilateral trade pacts: Jokowi. Jakarta
Post, 29 January 2016.

10 https://www.adb.org/sites/default/files/publication/534851/evolution-indonesia-
participation-global-value-chains.pdf.

https://www.adb.org/sites/default/files/publication/534851/evolution-indonesia-participation-global-value-chains.pdf
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on primary exports exposes Indonesia to changes in world commodity
prices. Exporting more manufactured goods, as well as labour-intensive
products such as textiles and footwear, would reduce Indonesia’s exposure
to fluctuating commodity prices and terms of trade shocks.

Although Indonesia has improved its standing in the business climate
rankings, FDI fell by 9% ($29.3 bn) between 2017 and 2018.11 One
reason is that domestic corporations have heavily lobbied for protec-
tion, but foreign investors dislike the legal uncertainty due to inconsistent
enforcement of contracts and inefficient bureaucracy (Malerius, 2019).

Indonesia’s goal to rank among the world’s seven biggest economies
by 2030 will only be attainable with a more mature manufacturing sector.
However, in 2017 machinery and equipment contributed only about
0.3% to Indonesia’s overall GDP. The manufacturing sector relies heavily
on imported capital goods, but the weak exchange rate and protec-
tionism increase the cost of these goods. Technological skills are scarce
since Indonesia spends only 0.1% of GDP on research and development
(Malerius, 2019). It has been suggested that Indonesia could attract
more FDI by improving electricity supply, fighting corruption, reducing
severance pay requirements for workers, and resisting protectionism that
increases the cost of imported goods (Thorbecke, 2019).

An FTA with the EU could lead not only to increased investment
from EU firms, but also from manufacturers from third countries that
wish to utilize Indonesia as a manufacturing location in order to benefit
from preferential access to the EU single market (European Commis-
sion, 2019). Indonesia’s main competitors, Vietnam and Bangladesh,
have already completed FTAs with the EU, making their products and
domestic investment climate more competitive as they are exempted
from various tariffs. For example, in the textile sector, Indonesian prod-
ucts are subject to import duties of 7–12%, while those from Vietnam
and Bangladesh are at zero per cent (Global Business Guide Indonesia,
2019). Alternatively, Jakarta may devote more efforts to strengthen
existing ties with China and Japan, as both are already the country’s
largest investors and competing for influence in the archipelago. China
plans to invest more in infrastructure projects under the auspices of its
belt and road plan, while Japan aims to balance China’s influence by

11 Indonesian government officials estimate that FDI fell by more than 40% compared
to the average of recent years (Pesek 2019).
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increasing investments in railway constructions and digital infrastructure
in Indonesia.12

Regulatory Issues

After ten negotiation rounds, both sides were able to reach a common
understanding in several areas: sanitary and phytosanitary standards,
financial and telecommunications services delivery, and competition policy
(provisions on anti-trust and mergers). But the new generation of deep
and comprehensive FTAs include areas such as services and govern-
ment procurement, which are heavily protected in Indonesia. In addition,
conflicts over performance requirements, investor dispute settlement, and
environmental regulations have hampered progress. Such barriers are
more difficult to remove than tariffs because they threaten to undermine
national policy space and democratic accountability.

Although Indonesia’s macroeconomic indicators and business climate
rankings have vastly improved, the Indonesian government is not a
strong defender of free trade. Figure 14.2 shows that, between 2009 and
2018, the government has implemented discriminatory and liberalizing
trade measures at the same time, with protectionist measures frequently
overshadowing liberalization efforts.13

On the one hand, tariffs on all goods were steadily reduced in the past
fifteen years and are now among the lowest in the ASEAN region. The
Heritage Foundation ranks Indonesia’s economic freedoms (“moderately
free”) above those of several European countries, including France, Italy,
and Portugal.14 Yet, significant bureaucratic and regulatory constraints
hamper the domestic enforcement of international trade agreements.
Numerous state-owned enterprises receive subsidies, and inflexible rules
govern foreign investment in extractive sectors. The EU wants Indonesia
to remove all nationality requirements for top management, which keeps
foreigners away from the mining and oil sectors. The EU has furthermore
demanded the liberalization of financial markets, as well as the opening

12 Why Indonesia is the winner of the next China-Japan economic battle. 29 October
2019, This week in Asia. https://www.scmp.com/week-asia/opinion/article/3035237/
why-indonesias-winner-next-china-japan-economic-battle.

13 Exceptions include the years 2011 and 2018.
14 https://www.heritage.org/index/ranking.

https://www.scmp.com/week-asia/opinion/article/3035237/why-indonesias-winner-next-china-japan-economic-battle
https://www.heritage.org/index/ranking
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of domestic services and government procurement markets, which remain
heavily protected (European Commission, 2019).

Performance requirements constitute another example of behind-the-
border barriers. They appear in the form of preferential treatment of
domestic businesses, technology transfer requirements, and limits on
foreign ownership. Regarding the latter, the main goal is to keep foreign
competition away from the mining and oil sectors. Indonesia’s mining act
requires corporations to process raw materials domestically before they are
exported. Other forms include requirements to enter into joint ventures
with local companies, demands that local workers be hired, and local
materials used in production processes.

While some performance requirements are related to valid technical
standards, some were introduced for protectionist purposes. The EU has
criticized the latter as anti-competitive and demanded their removal (they
are prohibited in the EU-Vietnam agreement).15

But the Indonesian government has insisted that performance require-
ments constitute an important tool for development, helping to promote

15 http://trade.ec.europa.eu/doclib/docs/2017/september/tradoc_156114.pdf.

http://trade.ec.europa.eu/doclib/docs/2017/september/tradoc_156114.pdf
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domestic employment, the development of new technologies, and devel-
opment of the manufacturing industry. This is in line with Jakarta’s
sustainable development goals, which aim to eradicate poverty and
promote inclusive economic development.

Investor protections, which MNCs frequently use to obtain exemp-
tions from domestic regulations, constitute another stumbling block. In
2014, Indonesia unilaterally cancelled all of its 67 bilateral investment
treaties because their enforcement would have required the Indonesian
government to offer MNCs exemptions to domestic regulations (such as
the requirement to process minerals in Indonesia prior to export). The
ability to circumvent such domestic stipulations would have provided
foreign companies with significant advantages vis-à-vis their Indonesian
competitors.

While the EU has proposed reforms to the ISDS system and indi-
cated a willingness to align trade and investment policies more with
sustainable development goals,16 critics have pointed out that the EU’s
new Investment Court System focuses only on improving the process of
arbitration, but not the principles on which the system is based (Knot-
tnerus, 2018). So far, the proposed reforms would do nothing to prevent
investors from making enormous compensation claims, which could strain
taxpayers in the process and severely restrict the Indonesian govern-
ment’s policy space to regulate and protect the environment, labour and
human rights. Civil society groups therefore ask that the EU revise their
stipulations to include enforceable investor obligations in the areas of
human rights, climate change, and environmental due diligence (Knot-
tnerus, 2018, p. 6). Once the EU and Indonesia have agreed on the
basic contours of an FTA, the trade pact will be flanked by a separate
investment protection agreement that will require further ratification by
national and regional governments in the member states.

Another contested area concerns government procurement markets.
The EU strongly supports reciprocal opening of these markets to enhance
legal certainty, increase transparency, and ensure accountability of public
authorities. Almost 85% of the government procurement markets in
Europe are open to foreign suppliers. Only strategically important indus-
tries, such as defence, are closed to foreign bidders. In 2012, the EU

16 European Parliament (2017), Motion for a European Parliament Resolution
on EU action for sustainability. http://www.europarl.europa.eu/doceo/document/A-8-
2017-0239_EN.html.

http://www.europarl.europa.eu/doceo/document/A-8-2017-0239_EN.html
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adopted a policy that limits foreign suppliers in government procure-
ment for countries that discriminate against EU bidders. This means
that, if countries do not have a free trade agreement with the EU,
they cannot serve European procurement markets. By having a trade
agreement, the EU can ensure competitive tendering. From the Indone-
sian government side, a provision regarding government procurement
is perceived to provide access to the EU market. However, since the
EU requires reciprocity, Jakarta needs to assess the EU’s demand care-
fully since government procurement policy in Indonesia still prioritizes
Indonesian entities. Opening up the government procurement market will
pose a significant challenge (CWTS, 2018).

The negotiations also include a chapter on competition policy, to
address the issue of subsidies. The Indonesian government heavily subsi-
dizes strategically important sectors like agriculture and energy, to ensure
food and energy security. In addition, public services like transportation
and microfinance for small- and medium-sized enterprises are also subsi-
dized. Since subsidies are considered protectionist, eliminating them is
one of the aims of the IEU-CEPA negotiations. However, as subsidies in
Indonesia mainly serve development purposes and aim to provide energy
and food security, finding a compromise may prove difficult (CWTS,
2019).

Palm Oil and EU Environmental Regulations

The EU’s view and treatment of palm oil changed radically between 2009
and 2018. In 2009, the EU adopted the Renewable Energy Directive, in
order to help develop a domestic biofuel industry in Europe. The direc-
tive required that 20% of total energy consumption, and 10%of energy
used in the transport sector, come from renewable sources by 2020.17

The European Commission justified these targets both in terms of envi-
ronmental protection goals (“measures needed to reduce greenhouse gas
emissions and comply with the Kyoto Protocol”), but also mentioned
economic rationales: “Those factors also have an important part to play in
(…) providing opportunities for employment and regional development,
especially in rural and isolated areas.”

17 Directive 2009/28/EC of the European Parliament and of the Council. https://
eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32009L0028.

https://eur-lex.europa.eu/legal-content/EN/ALL/%3Furi%3DCELEX%253A32009L0028
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Since the EU was the world’s leading biofuel producer, the direc-
tive was naturally welcomed by European farm groups, who increased
production capacities by 44% from 2007 and 2010. However, Indone-
sian production increased by a factor of 8 (Fischer & Meyer, 2019).
To defend its domestic market against cheaper palm oil imports, the
EU implemented aggressive trade remedies. In May 2013, the Commis-
sion imposed anti-dumping and countervailing duties against Indonesia,
following a complaint by the European Biodiesel Board. The allegation
was that imports of Indonesian biodiesel are being subsidized, thereby,
causing injury to the EU’s industry. The European Biodiesel Board
argued that Indonesian biodiesel producers benefited from a de facto
subsidy since crude palm oil prices were kept artificially low due to an
export tax. The export tax increased the cost of soybeans in Europe,
placing European biodiesel producers at a disadvantage relative to their
Indonesian competitors.

Jean-Claude Junker, the European Commission president, claimed
that defence measures were sometimes necessary to protect domestic
producers: “We are open traders, but we cannot afford to be naïve. Not
all of our trade partners want to play by the same rules that we do—we
must not be taken advantage of and must protect the EU, its companies
and its workers against unfair trading practices.“18

However, the EU’s attempt to defend the European market against
Indonesian palm oil via anti-dumping and countervailing duties was
defeated when Indonesia obtained a favourable WTO ruling. The argu-
ment was that private firms cannot be found to have dumped when their
only crime was to purchase inputs at the prevailing, but distorted, prices in
the domestic market (Crowley & Hillman, 2018). Following the WTO’s
ruling, palm oil-based biodiesel imports from Indonesia soared.

The EU then pursued a different strategy to protect European
biodiesel producers. Instead of imposing duties, the Commission decided
to phase-out biofuels with high “indirect land use change” (ILUC) risk.
The EU justified this move with environmental protection concerns,
citing scientific reports of the damage palm oil-based biodiesel does to the
environment. European biodiesel producers19 were supported by envi-
ronmental protection advocates and civil society groups, such as SOMO,

18 Source: http://europa.eu/rapid/press-release_IP-19-1850_en.htm.
19 https://www.ebb-eu.org/.

http://europa.eu/rapid/press-release_IP-19-1850_en.htm
https://www.ebb-eu.org/
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Foodwatch, and the European Federation for Transport and Environment
(T&E).20 Many other NGOs, like Greenpeace, Rainforest Alliance, Sierra
Club, and WWF (among others), have long articulated concerns about
the growing of oil palm on deforested land. Many years prior to the CEPA
negotiations, these groups had fought extensive and visible campaigns to
draw attention to palm oil’s impact on food prices, forests, labour stan-
dards, and indigenous peoples. Prominent MNCs like Kraft, Nestle, and
Procter and Gamble’s were shamed on social media for their connections
to the palm oil industry (Dauvergne, 2017). Because palm oil activism
had been highly noticeable in public discourse for years, this issue was
more salient than, for example, human rights protections in Singapore,
and therefore harder for the European Commission to ignore. In 2018,
the Commission concluded that palm oil cultivation has resulted in signif-
icantly more deforestation and ILUC than other biofuels, such as soy or
rapeseed (Fischer & Meyer, 2019). This approach—highlighting environ-
mental concerns, rather than unfair trading practices—was codified when
the EU adopted the Renewable Energy Directive II (RED II).

Indonesia’s Reaction to the RED II

The Indonesian government reacted to RED II in four different ways:
(a) voicing strong opposition, (b) expanding its mandate for the domestic
use of biodiesel, (c) enacting measures to make palm oil production more
sustainable, and (d) bringing a case to the WTO.

First, officials launched a massive diplomatic campaign (“palm oil
diplomacy”) to defend Indonesia’s palm oil access to the EU market.
Palm oil is not only one of Indonesia’s main export commodities, but the
country relies on its export to improve the living standards of millions
in the country. According to the Indonesian Trade Minister, the sector
created jobs for some 5.5 million people and has become an income
source for about 21 million other people in related industries, lifting
millions of people each year out of poverty.21 Palm oil revenues have
also contributed to the construction of school buildings and hospitals, as

20 https://www.transportenvironment.org/news/petition-no-palm-oil-my-tank.
21 See, “For Indonesia, CPO as Important as Boeing for US, minister says”, the Jakarta

Post, 21 January 2019. https://www.thejakartapost.com/news/2019/01/21/for-indone
sia-cpo-as-important-as-boeing-for-us-minister-says.html.

https://www.transportenvironment.org/news/petition-no-palm-oil-my-tank
https://www.thejakartapost.com/news/2019/01/21/for-indonesia-cpo-as-important-as-boeing-for-us-minister-says.html
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well as the development of cultural, religious, and sports facilities in areas
close to oil palm plantations.

In 2018, Jakarta not only lobbied EU representatives in Brussels and in
Indonesia, but also attended the European Palm Oil Conference (EPOC)
in Madrid.22 Indonesian officials demanded more transparency in the
design of the ILUC scheme and asked that its implementation be post-
poned at least until 2030. Furthermore, they argued that the RED II
jeopardized Indonesia’s effort to achieve its sustainable development goals
2030. These lobbying efforts coincided with Indonesia prevailing over
the EU on anti-dumping at the WTO on 28 February 2018. Indonesia
also coordinated its actions with Malaysia within the Council of Palm Oil
Producing Countries (CPOPC), a body established in November 2015
by Jakarta and Kuala Lumpur to defend their interests more effectively.
CPOPC has condemned the RED II, denouncing the EU for protecting
domestic rapeseed and sunflower producers, and demanding that the EU
drop its discriminatory policy against Indonesian and Malaysian palm oil
producers.23

Prior to the 2019 election, Jakarta threatened a number of retaliatory
actions if the EU were to ratify the RED II—lodging a formal complaint
with the WTO, boycotting aircraft and other goods from the EU, and
delaying the CEPA negotiations. “We are concerned that this discrimina-
tory act will surely affect the long-standing bilateral relationship between
Indonesia and the EU, and further delay the conclusion of CEPA,” the
Coordinating Minister for Economic Affairs said.24 He argued that, if
both sides cannot agree on palm oil, the entire agreement would be
scuttled.25

Vocal opposition to the EU’s policies is unsurprising, given the impor-
tance of Indonesia’s palm oil sector for the economy. However, ELSAM,

22 Bisnis Indonesia (2018). ‘EU Kembali Hambat Ekspor Sawit Indonesia, Kali ini
Lewat Skema ILUC’. https://ekonomi.bisnis.com/read/20181003/12/845108/ue-kem
bali-hambat-ekspor-sawit-indonesia-kali-ini-lewat-skem.

23 See https://www.cpopc.org/press-release/co-chairs-statement-the-2nd-ministerial-
meeting-of-palm-oil-producing-countries/.

24 The Star, Indonesia threatens to ban European goods. 22 March 2019. https://
www.thestar.com.my/business/business-news/2019/03/22/indonesia-threatens-to-ban-
european-goods/.

25 The New Straits Times. (2019). Indonesia, Malaysia, and Colombia urge EU to
drop discriminatory RED II. https://www.nst.com.my/business/2019/04/478210/ind
onesia-malaysia-and-colombia-urge-eu-drop-discriminatory-red-ii.

https://ekonomi.bisnis.com/read/20181003/12/845108/ue-kembali-hambat-ekspor-sawit-indonesia-kali-ini-lewat-skem
https://www.cpopc.org/press-release/co-chairs-statement-the-2nd-ministerial-meeting-of-palm-oil-producing-countries/
https://www.thestar.com.my/business/business-news/2019/03/22/indonesia-threatens-to-ban-european-goods/
https://www.nst.com.my/business/2019/04/478210/indonesia-malaysia-and-colombia-urge-eu-drop-discriminatory-red-ii
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an Indonesian NGO focusing on human rights and community advo-
cacy, has criticized the government’s retaliatory measures and threats as
an overreaction (ELSAM, 2018). In its press release, ELSAM argues that,
since the European Parliament has not voted in favour of a ban of palm
oil-based biodiesel, but only decided to exclude it from the EU renewable
energy targets, the Indonesian government should focus on convincing
the EU to include palm oil as part of the measurements for the EU’s
renewable energy targets. According to ELSAM, boycotting products
from the EU will only escalate tensions, but not solve the problem.

Second, in the light of the economic pressure the RED II created,
Jakarta stepped up its biodiesel mandate, which requires biofuel to repre-
sent a certain minimum share in the transport fuel market. A mandate was
first adopted in 2006 to promote energy security and address environ-
mental concerns. The government had initially planned to replace only
20% of fossil-based energy with biodiesel. However, the mandate was
gradually extended from the Public Service Obligation (PSO) transport
sector to the non-PSO transport sector, and plans are underway to launch
B30 as of January 2020 and B50 by the end of 2020.26

Third, the Indonesian government also devoted considerable efforts
to make palm oil production more sustainable. Responding to global
criticism, the government enacted a Presidential Decree (No. 8/2018)
in 2018, which puts a three-year moratorium over developing forest and
peatland for palm oil cultivation. The Presidential Decree not only freezes
the issuance of new palm oil concession permits, but also reviews permits
that were already granted. The objective is to assess to what extent the
permit holders have fulfilled their obligation to allocate 20% of the planta-
tion to the conservation of natural forests (Saputra & Saif, 2018). Another
goal is to promote land intensification, rather than plantation expansion.
To address the yield gap, the Indonesian government is offering finance
for replanting, particularly for smallholders, and support programmes for
local farmers. The purpose is to enhance the productivity of smallholder
CPO producers and promote good agricultural practices (Dayne, 2019).
To ensure compliance with the moratorium, the government has meted
out high fines on companies for illegal forest clearing and fires.

26 See CNBC Indonesia. (2019). Menko Darmin: B30 Mulai Oktober, B100 5 tahun
lagi. https://www.cnbcindonesia.com/news/20190829204553-4-95823/menko-darmin-
b30-mulai-oktober-b100-5-tahun-lagi.

https://www.cnbcindonesia.com/news/20190829204553-4-95823/menko-darmin-b30-mulai-oktober-b100-5-tahun-lagi
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The government also strengthened the enforcement of the Indonesian
Sustainable Palm Oil (ISPO) regulation, which was first introduced in
2011. Smallholders, who account for 40% of Indonesia’s total palm oil
production, were initially exempted from the ISPO certification. Now
participation is mandatory for all Indonesian companies producing or
processing palm oil, including smallholders. Importantly, the govern-
ment also enacted measures to improve supply chain traceability and
transparency, which was one of ISPO’s weaknesses.27

Fourth, Indonesia challenged the RED II at the WTO, arguing that
it effectively shields Europeans from foreign biodiesel competitors just
as the previously enacted duties. However, EU officials are not worried
about losing this case because the WTO was designed to mitigate tariff
disputes, not domestic regulations involving non-trade concerns, such as
environmental objectives, that happen to restrict trade flows. As Bas Eick-
hout, a Dutch MEP, put it: “Bring it on. (…) You are allowed to do
specific policies for environmental reasons. We expect the WTOwill let
that happen.” WTO jurisprudence has increasingly become deferential to
state regulatory concerns (Shaffer et. al., 2017). Thus, restrictive trade
remedies may push demands for protection into regulations rather than
tariffs. Even if the WTO had the proper tools to address trade-restricting
regulations, fighting countries’ regulatory policies could exacerbate the
Appellate Body’s legitimacy problems at a time it is already struggling to
fulfil its core function.

The WTO dispute notwithstanding, the EU is actively seeking to
resolve the palm oil issue. Lobby groups like the EU-ASEAN Business
Council (EU-ABC) and EuroCham Indonesia have been meeting with
government representatives in order to engage in a constructive dialogue
on palm oil to resolve “misconceptions” held by both sides. The EU-ABC
executive director pointed out that the RED II is “not a ban on palm
oil exports to the EU.” EU officials echo this sentiment, arguing that
the nuances of the RED often get misrepresented in the debate. Palm
oil can still be imported and used for other purposes under the RED.
However, it can no longer be imported as a renewable energy source. To
ensure that only unsustainable palm oil is phased out from the European

27 Mongabay .(2018). Small Farmers not ready as Indonesia looks to impose its palm
oil sustainability standard on all. https://news.mongabay.com/2018/04/small-farmers-
not-ready-as-indonesia-looks-to-impose-its-palm-oil-sustainability-standard-on-all/.

https://news.mongabay.com/2018/04/small-farmers-not-ready-as-indonesia-looks-to-impose-its-palm-oil-sustainability-standard-on-all/
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biofuel market, the RED exempts smallholders who produce palm oil in
a sustainable way.28

DG Trade seems to side with business interests, arguing that the
EU is not sufficiently recognizing the improvements Indonesia has
made regarding sustainability. As an official put it: “Of course, the
accomplishments to date aren’t perfect, but Indonesia has made impor-
tant progress—the Presidential Decree on protecting forest cover, and
the moratoria on expanding plantations, among other initiatives. The
problem is, public opinion still reflects the palm oil discussions from 10–
15 years ago. It is also clear that an FTA [with the EU] has to promote
sustainable palm oil.”29

Whether or not the EU considers Indonesian palm oil “sustainable”
will depend on the enforcement of certification schemes. Government-led
mandatory schemes are considered superior to voluntary schemes because
they apply to an entire sector and have the potential to raise the bar across
the industry. However, their level of ambition does not always match the
standard of voluntary schemes. And even government decrees may face
enforcement difficulties due to corruption, limited capacity, insufficient
resources, or bureaucratic inertia (Barthel et. al., 2018).

Conclusion

In its ongoing free trade negotiations with Indonesia, the European
Union is pursuing geopolitical, commercial, and ideational interests,
which pull in different directions. What has prevented an agreement so
far was the inability of the European Commission to decide which of
its values to prioritize in the CEPA negotiations. European companies
are keen on market access to one of the fastest growing economies in
the world, and increased investment from European firms would allow
Indonesia to make its manufacturing sector more competitive.

But the successful wrap-up of negotiations will depend on how polit-
ical actors on both sides evaluate the attractiveness of outside options.
China, India, and Japan are Indonesia’s biggest trading partners and
investors and are competing for influence in the archipelago. Therefore,

28 Jong. (2019). Bring it on. EU MP says of trade fight over palm
biofuel phase-out. https://news.mongabay.com/2019/10/eu-palm-oil-biofuel-indonesia-
malaysia-phaseout-wto/.

29 Skype interview, European Commission official, 25 March 2020.

https://news.mongabay.com/2019/10/eu-palm-oil-biofuel-indonesia-malaysia-phaseout-wto/
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Jakarta has been unwilling to make concessions on regulatory issues the
EU wants. In addition, Jakarta likes to point out that the Indonesia–
Australia Comprehensive Economic Partnership Agreement30 does not
include developmental or environmental stipulations as conditions for
market access, suggesting that this would be Jakarta’s preferred route for
CEPA as well.

The FTAs concluded with Singapore31 and Vietnam32 indicate that the
EU is increasingly willing to sacrifice values such as strong human rights
and labour protections in favour of commercial interests. Because the EU
tends to use existing FTAs as templates for subsequent negotiations, it is
possible that similar trade-offs will be made in a deal with Indonesia. On
the other hand, a “greener” European Parliament and a new generation of
climate activists are unlikely to ignore a trade agreement that potentially
contributes to more deforestation, low labour standards, or displacement
of indigenous peoples. It is therefore likely that EU officials will “invent”
solutions to the problems that currently encumber talks, as is their wont.
For example, it is conceivable that the phase-out of palm oil with high
ILUC risk will be offset by palm oil being certified as low ILUC risk.
The European Commission seems to move in this direction, making the
case that Indonesia needs to get more recognition for government-led
mandatory schemes with stronger enforcement provisions that apply to
an entire sector. Since it is not unusual for trade negotiations to last many
years—e.g. it took Indonesia and Australia eleven years to sign a compre-
hensive FTA33—an agreement between the EU and Indonesia will likely
materialize eventually.
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CHAPTER 15

Geo-Economic Motives in EU FTA’s
with the Asia–Pacific: More Discourse Than

Design?

Evgeny Postnikov and Johan Adriaensen

Introduction

To what extent do geo-economic factors influence the EU’s trade rela-
tions with the Asia–Pacific? Surely, FTAs are negotiated and designed to
reap the benefits of closer economic integration through mutual trade and
production networks. At the same time, other market powers, particu-
larly the US and China, are also pursuing their foreign economic agendas
within the region to secure competitive gains. The resulting conflicting
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and overlapping interests give rise to both tensions and potential syner-
gies. Both of which can be manipulated through the negotiation and
design of free trade agreements.

The Asia–Pacific has emerged as the key arena where systemically
important economic powers vie for influence to further their position
within the global economic system. This makes the Asia–Pacific pivotal
for what we call the geo-economic turn in trade policy. Against the back-
drop of a shifting power dynamic, with the US abandoning its traditional
leadership and China’ increasing assertiveness, the region is a hotbed of
geo-economic tensions to be explored.

In the introduction, we already noted the growing prominence of geo-
economic discourse in public media and policy documents (Adriaensen &
Postnikov, 2022). Yet the self-proclaimed “geopolitical” von der Leyen
Commission, the abrasive language by the Trump administration, but also
China’s assertive use of trade policy to further its foreign policy objec-
tives, begs the question as to how much of the rhetoric is reflected in
actual trade policy? This question is particularly pertinent for the EU: an
international actor that is traditionally strong on trade but weak(er) on
foreign policy. Our volume is exploratory in nature and aims at probing
the extent to which geo-economic considerations have shaped EU trade
policy in the Asia–Pacific.

International Political Economy (IPE) scholars have only started to
grapple with these developments after the decades of dominance by the
liberal approach embodied in the open economy politics (OEP) frame-
work (Lake, 2009). If we want to understand the strategic dimension of
trade policy, we need to bring the international dimension back in. To
achieve this, we focus on the notion of geo-economics, i.e. “the appli-
cation of economic means of power […] to realise strategic objectives”
(Luttwak, 1990). In particular, we draw attention to the geographic
sources of such power. We situate these in a country’s position in the
spatial economic network. And more specifically, in the interdependencies
that can be manipulated to improve or diminish one’s relative bargaining
power in negotiations with third parties.

Bilateral trade agreements offer an important tool to manipulate such
interdependencies. Geo-economics can thus be deployed in a fruitful way
to understand how geographic positioning within the spatial network of
trade and investment relations can be wielded as a source of power in the
global economy. We are particularly interested in the externalities that
they create for countries not involved in the negotiations. This makes it
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distinct and more nuanced compared to the traditional power approaches
focused on direct coercion and economic conditionality, often in separate
bilateral setting.

We proposed a tripartite framework focusing on partner selection,
negotiation and agreement design to trace the relevance of geo-economic
factors at each step. In the following section, we synthesise the evidence
gathered by the contributors to this volume.

Beyond Rhetoric? Assessing the Policy
Impact of Geo-Economic Motives

The volume’s structure reflects the logic of our argument. In the first
section, contributors expounded the changing strategic setting in the
region and, more broadly, in the global trading system. The second
section explored how FTA’s can be designed to meet geo-economic
objectives. Contributors focused on key issues in contemporary trade
negotiations and mapped out how they manifest in the EU’s FTAs with
the Asia–Pacific countries. The third section of the book offered a series of
close case study examinations of concrete bilateral agreements, exploring
how the dynamic revealed in the first two parts plays out in negotiations
between the EU and its trading partners. The three-stage heuristic helped
to investigate such considerations from both parties’ perspectives.

Setting the Scene

The idea that trade governance has taken a strategic turn in recent years
is closely linked to the US-China trade war that fully erupted in the
latter half of the 2010s. In order to understand whether this shift is of
a structural nature, we need to study the driving forces behind this devel-
opment i.e. China and the US. Soo Yeon Kim, in her chapter, focused on
the rise of a more assertive China (Kim, 2022b). While most of China’s
conflicts were contained within the region, there is a notable shift and
desire to expand that influence further. China has notoriously engaged
in a great deal of institution-building in the region through the Belt
and Road Initiative and FTAs. The China-led RCEP agreement is poten-
tially a game-changer in the region and the EU will need to grapple with
it. At the same time, the recent EU-China investment deal poses chal-
lenges for the EU’s strategic partnership with the US and might create
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tensions between the two in the region, lessening the potential for mutual
coordination identified in later chapters.

Contrary to China, the US has a long and active tradition of using
trade—and the international trading system—for broader strategic objec-
tives. By comparing and contrasting the US’ trade policy towards Japan
in the 1970s and 1980s with its current policy towards China, Kerremans
(2022) reveals remarkable similarities in terms of policies, discourse and
strategic objectives. Still, there are significant differences regarding the
nature of the threat, the international constraints, and the policy response
by Japan/China. Both findings, however, suggest a persistence or inten-
sification rather than emergence of geo-economic motives in US trade
policy decisions.

Conventional wisdom holds that as trade and multinational production
and investment become enmeshed through GVCs, trade relations should
become more cooperative to realise mutual gains through deep agree-
ments. Pressure from business groups and the workforce they represent;
would thus act as a counterweight to any geo-strategic ambitions. De
Ville (2022) juxtaposes this liberal view with both geo-economic and fair-
trade perspectives. Geo-economics, he argues, would lead us to observe
the heightening of security concerns as GVCs become securitised and
weaponised by the governments, exposing sensitivities and vulnerabili-
ties of complex interdependence, as witnessed during the Covid crisis.
According to the fair-trade perspective, the rise of GVCs should result in
the elevation of sustainable development and attempts to further integrate
it into FTAs. All three perspectives would lead to deep trade agreements,
albeit for various reasons, opening the possibility of observational equiva-
lence and necessitating investigation of specific mechanisms and concrete
cases.

Combined, the three chapters not only corroborate the idea that trade
policy has become more strategic, they also contrast the orthodox view
that trade decisions are largely motivated by its distributional conse-
quences in the domestic economy. Certainly, both views are not mutually
exclusive. To explore this in greater detail; we need to look at the actual
design of trade agreements.

Designing Trade Agreements to Meet a Geo-Economic Purpose

Designing an FTA that can improve or leverage one’s position in the
global economy implies the pursuit of negative and positive externalities.
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The best example of negative externalities is explored in Jong Bum
Kim’s chapter on the Rules of Origin (ROO) in FTAs (Kim, 2022a).
ROOs determine which goods are considered as ‘originating from
the country’ and thus qualify for preferential treatment. However, by
installing very strict requirements in this assessment, they incentivise
producers to source intermediate goods from parties to the agreement at
the expense of others. The chapter identifies three distinct models—US,
EU and ASEAN ROOs and documents how particularly the US model
has grown ever more restrictive. It corroborates the rhetoric to reclaim
outsourced production (see also Kerremans, 2022). The chapter outlines
a potential model to bridge the EU and Asian ROOs to increase strategic
cooperation between the parties. Thus, while potential for cooperation
on ROOs does exist, their existing design largely points at the compet-
itive dynamic between major trading powers potentially exacerbated by
geo-economic calculations.

Similarly, product regulations in FTAs can potentially serve a geo-
economic purpose as various players might try to externalise their own
regulation locking out competitors (Young, 2022). If the exported
product regulations are distinct or incompatible with those from rivalling
countries, it creates negative externalities to third parties. Alasdair Young
explores product regulations in EU FTAs with partners in the Asia–
Pacific. Interestingly, the EU does not appear to pursue regulatory
alignment, instead sticking to the multilateral rules, with an exception
of motor vehicles. Such avoidance of regulatory assertiveness also charac-
terises US FTAs in the region. Overall, the EU seems to eschew the logic
of competition and rule export, avoiding regulatory conflict and leaving
the door open for regulatory coordination among various players in the
future. It tries to accommodate its trading partner regulatory needs and
is willing to modify its approach. And even on motor vehicle standards it
opts for a non-exclusionary approach based on equivalence.

Negative externalities are also created through the offer of preferen-
tial market access (for goods and services), the liberalisation of public
procurement, or foreign investment. To avoid being on the losing side of
such externalities, negotiators have started to include a “Most-Favoured-
Nation” (MFN)-clause in their FTAs. Bohnenberger and Weinhardt
(2022) offer an assessment of the use of the MFN principle in trade agree-
ments. The EU uses the MFN principle heavily in its FTAs mainly within
the services and investment chapters of FTAs, indicating that the EU
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seeks to protect its exporters and investors vis-à-vis third-party competi-
tors. However, monitoring the implementation remains weak suggesting
that the principle is not yet used to fulfil its geo-economic potential. This
notwithstanding, the chapter offers clear evidence for how the rise of
MFN clauses in FTAs already has a “chilling” effect, raising the political
costs of future trade concessions that European and Asian trade partners
may seek.

But the design of free trade agreements can also create positive exter-
nalities. This is particularly the case for intellectual property rights and
the sustainable development. Morin and Cartwright (2022) analysed the
coverage of intellectual property rights (IPRs) in EU and US FTAs with
Asia–Pacific partners. Both the EU and the US are active promoters of
IPRs through their FTAs relying on treaty-making, coercion and social-
isation mechanisms. If a country were to strengthen the regulation and
enforcement of intellectual property rights, it would benefit both the EU
and US. This opens up the possibility for concerted efforts e.g. through
a division of labour or accumulated pressures. The chapter found that in
reality the EU and the US tend to duplicate each other’s efforts using a
range of all three mechanisms. Specialisation would be the most optimal
scenario and a potential exists to coordinate efforts vis-à-vis other players,
most importantly China, in the future especially in the implementation
phase. However, this largely remains a potentiality.

Similar findings emerged from the analysis of sustainable develop-
ment provisions. Nessel and Orbie (2022) find that geo-economic or
broader international factors do not determine the design of these chap-
ters which are mostly driven by the institutional dynamic within the EU
and, to a lesser extent, by idiosyncrasies of a trading partner. The soft
EU’s approach towards trade and sustainable development also sharply
contrasts with a more coercive one pursued by the US’. However, there
appears to be no coordination or division of labour between the two
players, although such a possibility might arise in the future especially
in the implementation stage.

Overall, the chapters in Part II confirm the potential for FTAs to be
used in pursuit geo-economic objectives but notice in several cases that
such designs are either hypothetical (Nessel & Orbie, 2022; Morin &
Cartwright, 2022); rarely used in practice (Young, 2022), or not enforced
(Bohnenberger & Weinhardt, 2022).
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Tracing Geo-Economic Motives in Bilateral Trade Relations

Chapters in Part III have examined the prevalence of geo-economic
factors in bilateral negotiations between the EU and its counterparts in
the region. The case studies explored how the parties tackled the strategic
dynamic and regulatory issues explored in the previous sections.

Hilpert and Park (2022) conducted an assessment of the EU-Korea
FTA, the first among the new generation of EU trade agreements that
included many behind-the-border provisions. The authors found that
some geo-economic concerns were present at the partner selection stage
as Korea was chosen due its pivotal role in the region and the fact that it
has decided to sign an FTA with the US, clearly demonstrating a compet-
itive logic. However, negotiations and agreement design were mainly
influenced by the interests of EU producers and not the international
dynamic. For example, the EU was successful at prioritising the inter-
ests of its auto-manufacturers through the harmonisation of regulatory
standards. Echoing the chapter by Alasdair Young, this suggests that rule
export does happen but in a limited fashion and only when there is a
strong societal mobilisation. At the same time, Korean negotiators were
able to use the EU in their parallel negotiations with the US to secure
concessions.

On the EU-Australia FTA negotiations, Matera, Allison-Reumann and
Murray (2022) find a significant alignment between the parties on geo-
economic objectives. This has to do with the growing influence of China
in the region and its ongoing rivalry with the US. Both the EU and
Australia desire to mitigate its impact and protect the multilateral system.
These geo-economic motives are most evident in the partner selection
stage as Australia is now seen as an important partner after decades of
strategic neglect. The ongoing negotiations, however, reflect the commer-
cial motives on part of Australia and EU attempts to promote its interests
and values. The thorniest issues in the negotiations concern the use of GIs
by the EU and its insistence on the inclusion of a sustainable development
chapter, which Australia opposes. This means that despite geo-economic
alignment, the bilateral relationship is not immune from conflict and
competition over domestic economic interests and the design of the final
agreement is likely to reflect this.

McKenzie and Meissner (2022) examined the EU-Singapore FTA.
This agreement was deemed strategically important by the EU as a bench-
mark for further FTAs in the region. Geo-economic factors, including
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concerns over the Chinese and American strategies in the region, were
decisive for opening the negotiations. The strategic importance of Singa-
pore meant that the EU was willing to compromise on its traditional
human rights conditionality favoured in previous agreements. The low
domestic salience of the negotiations in the EU enabled this further. At
the same time, Singapore was able to assert its commercial interests during
the bargaining process, successfully exploiting the EU’s dependence. The
authors view this weakening of the value-based agenda as an inflexion
point in EU trade policy.

Similar findings emerged in the analysis of the EU-Vietnam FTA by
Hoang & Garcia (2022). The authors found that geo-economic factors
strongly influenced the decision to launch negotiations (i.e. partner selec-
tion) for both sides as Vietnam sought to counter-balance China while the
EU wanted to strengthen its position vis-à-vis the US once the TPP had
been initiated. Importantly, geo-economic considerations made it easier
for the government of Vietnam to accept some provisions favoured by the
EU, including on government procurement, human rights and sustain-
able development, which required commitment to serious domestic
reforms. This finding shows that geo-strategic motives can help nego-
tiators overcome their differences and do not always lead to protracted
bargaining, as postulated by Chapter 4, especially when EU partners
view FTAs to crucial for achieving their own strategic goals. The ratifi-
cation of the EU-Vietnam agreement by the European Parliament was
also less controversial despite the continuing concerns over labour rights
in Vietnam due to its strategic attractiveness.

Finally, Hennessy and Winanti (2022) have evaluated the prevalence of
geo-economic considerations next to commercial and regulatory aspects
in the EU-Indonesia negotiations. They found that both sides decided
to engage in bilateral talks because of the actions of the US and China
in the region. The EU is trying to exploit the tensions between Jakarta
and Washington hoping to secure a better deal while Indonesia is seeing
the agreement with the EU as a counterweight to the unilateral actions
by both the US and China. Despite this, the negotiation dynamic is
influenced by entrenched differences over regulatory issues, primarily the
EU’s strong commitment to environmental protection and Indonesia’s
dependence on palm oil exports. Hence, Indonesia is refusing to make
concessions on these issues. The instances where the EU decided to atten-
uate its tough stance on value-based issues in previous agreements with



15 GEO-ECONOMIC MOTIVES IN EU FTA’S … 353

Vietnam and Singapore might give more confidence to the Indonesian
negotiators to engage in harder bargaining.

Overall, the case studies in Part III find that geo-economic motives
influence bilateral negotiations primarily at the partner selection stage as
the decision to sign a trade deal is often a response to the actions of
other systemic players in the region. The counter-balancing of the US-
China strategic rivalry in the Asia–Pacific seems to increasingly influence
the decisions by both the EU and its trading partners to pursue FTAs to
help attain strategic leverage. On the other hand, the negotiation process
is not necessarily made easier by the geo-strategic alignment and regu-
latory differences and divergent stances on some value-based issues tend
to complicate bargaining. The design of agreements further reflects the
prevalence of commercial interests, although there is a tendency by the
EU to moderate its stance on some value-based issues as a trade-off for
achieving strategic goals. We might expect to see more of this dynamic
in the future if trade policy becomes more integrated with larger foreign
policy and geo-economic rhetoric starts to be reflected in FTA design
choices. The findings demonstrate that some precedents have already been
set.

Contributions to the Literature

This volume aims to make several contributions to the literature on
EU trade policy and IPE scholarship more generally. We would like to
highlight three such contributions.

Firstly, we argued that the international context should be given greater
attention when studying trade negotiations and trade agreement design.
This is particularly relevant as rivalry among major trade powers for geo-
economic influence intensifies. Surely, major advances have been made by
the trade policy scholarship utilising the OEP perspective (Lake, 2009)
and its focus on societal preferences and the way in which political insti-
tutions translate them into policy outcomes. However, it also resulted in
a rather strong domestic bias (Oatley, 2011). While attention to (asym-
metric) power in trade negotiations is not negligible, few studies have
transcended a dyadic focus. This is problematic, as the multitude of
trade agreements negotiated over the last decades has created a complex
network, implying contemporary trade negotiations cannot be isolated
from the context in which they are created. Understanding their creation
and design is not fully possible without the reference towards the past and
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future agreements. To unveil how the networked structure of the global
trade system might affect the bargaining dynamic and structural power of
parties we needed a different perspective. Contributors to this volume
conducted the first systematic analysis of the impact of geo-economic
factors on trade agreement negotiation and design.

To do so, we needed to merge insights from the IPE and foreign policy
analysis (FPA) traditions. This is the second contribution we hope to
make. IPE and FPA scholars, and the research they create, rarely speak
to one another, echoing Susan Strange’s observation of mutual neglect
between international politics and economics (Strange, 1970). To gain a
more holistic picture of trade policy, IPE scholarship would benefit from
engaging more productively with the ideas from FPA literature and vice
versa. Given that trade is increasingly entering the realm of high poli-
tics, it becomes less of a technical issue area driven by policy preferences
of societal actors and more of a means of economic statecraft. This also
implies that the state needs to be brought back into the analysis of trade
negotiations. Our conceptualisation of geo-economics with its recogni-
tion of a country’s position in the spatial network as a source of power
is one specific outcome of our efforts to bridge both traditions. But also
the heuristic tripartite approach to trade negotiations falls under this cate-
gory and could be useful for probing the extent to which state interests
and political actor preferences influence the negotiations.

From the analysis, we showed that geo-economic discourse was only
partially influential for trade agreement negotiation and design, but actual
policy outcomes remain heavily influenced by regulatory and domestic
concerns. This finding vindicates the IPE’s preferred focus on distri-
butional consequences of trade for domestic audiences. However, we
also showed that there is a potential to negotiate trade agreements
with exclusionary purposes in mind and that potential design options to
secure relative gains do exist, even if not fully utilised. This means that
the FPA perspective offers a fruitful avenue for analysing the nature of
contemporary trade deals.

While the jury is still out on how much the design of trade agree-
ments is influenced by political and security considerations, as opposed to
bargaining efficiency and the use of boilerplate clauses, in the near future
geo-economic battles could be fought in more technical areas of trade
negotiations.

We situate a third contribution with respect to scholarship on the EU’s
trade policy. Scholars have long argued that the EU represents a power in
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trade and through trade (Meunier & Nicolaidis, 2006). It is however also
a power exercised alongside other systemic market powers, such as the US
and China. This potentially makes EU power in trade more diffuse and
reliant on taking into account preferences and strategies of other players,
changing the bargaining dynamic in bilateral trade negotiations. Thus,
the recent turn to the study of GVCs and trade politicisation should be
augmented by the focus on the geo-economic dimension both when it
comes to the analysis of EU trade policy and political economy of trade
more generally. The inward focus on societal preferences and their institu-
tional aggregation comes at risk of missing the emerging contours of the
global trade system characterised by the interpenetration of security and
economic agendas. Some scholars of EU trade policy have attempted to
draw on the realist tradition in international relations and IPE, advancing
the commercial realist approach (Meissner, 2018). Other have noted the
growing geo-politicisation of EU trade policy (Meunier & Nicolaidis,
2019). This is a welcome step in the direction we are advocating for.

Emerging Research Agenda

Our ambition is to chart out the contours of a new research agenda.
We see this occurring along three lines of inquiry: further assessment of
geo-economic rhetoric and its increasing influence over policy substance,
exploring greater linkages between the scholarly communities active on
trade and security, and the domestic implications of the noted geo-
economic shift. Additionally, we hope that our findings can be generalised
beyond the case of EU-Asia trade relations to other strategically important
regions.

Our research indicates that geo-economic rhetoric in trade is yet to
translate into policy substance. Yet, rhetoric often precedes real policy
choices as policy-makers become rhetorically entrapped (Schimmelfennig,
2001). Already such motives play a critical role when it comes to the selec-
tion of partners for signing new agreements, as shown elsewhere in this
volume. Also the EU-China Comprehensive Agreement on Investment,
that could potentially create a rift in the western alliance, is a sign that the
EU is increasingly charting its own course in a multipolar system. Chap-
ters also demonstrated the potential for FTAs to serve such objectives
but noted a lack of ambition (Young, 2022) or a lack of assertiveness
in ensuring compliance (Bohnenberger & Weinhardt, 2022: Nessel &
Orbie, 2022). Regarding the limited ambition shown, future studies can



356 E. POSTNIKOV AND J. ADRIAENSEN

examine how EU trade negotiators’ policy preferences are shaped by geo-
economic factors interacting with commercial and regulatory motives.
Interviewing trade officials about their motivations could yield interesting
results and overcome the problem of observational equivalence between
geo-economic and other factors shaping outcomes. As far as the limited
efforts at compliance are concerned, there are several developments neces-
sitating further research. The EU’s trade enforcement agenda and the
appointment of a Chief Trade Enforcement Officer indicate compliance
issues will be monitored more closely in the years to come. A first result
of these ambitions is the recent initiation of proceedings against South
Korea over its breach of the sustainable development commitments in the
KOREU FTA. It indicates the EU is ready to use the full range of legal
instruments to protect its approach to FTAs. While this volume focused
exclusively on the use of FTAs as geo-economic instruments, additional
research could expand the scope of the inquiry to include trade sanctions
and trade remedies. A tool that has been used extensively by the US and
China, but to a lesser extent by the EU.

A second path for subsequent research regards the exploitation of
synergies between the IPE literature on trade and insights derived from
Foreign Policy Analysis. Examining trade policy in isolation from the
study of foreign and security policy is likely to create blind spots that fail
to capture important trends. External trade is ultimately a part of broader
foreign policy, especially in dealings among rival powers, as demonstrated
by the current trade war between the US and other western nations like
Australia and China, so the importance of state actors and power in trade
should not be underestimated.

Analysis of EU foreign policy-making has been focused primarily on
the political and institutional dynamics of the CFSP (Gegout, 2010).
The study of EU trade policy has drawn on IPE in an attempt to over-
come its isolation from broader political economy (Dür et al., 2020).
We are calling for a more fruitful exchange between the two intellec-
tual traditions. As a stepping stone, our volume can be read alongside
the volume on EU-Asia security relations (Christiansen et al., 2021) to
gain a fuller picture of EU relations with the Asia–Pacific and identify
overlaps between security and trade agendas. We hope that this exercise
could spark more direct engagement between trade policy scholarship and
security studies.

A third avenue for research that emerged from this volume relates
to the domestic implications of the noted geo-economic shift. Recently,
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scholars began probing the rise of global value chains, acknowledging that
international trade is linked to multinational production (Anderer et al.,
2020). Scholars of EU trade policy also increasingly explore the public
contestation of trade policy and FTAs happening with trade agreements’
growing reach into traditional domestic policy spaces (Dür et al. 2020).
Both GVC integration and trade politicisation perspectives offer valu-
able insights on contemporary trade policy which has become one of the
thorniest areas in European and global politics connected to the recent
populist backlashes across the world. Following the recent scholarly atten-
tion to domestic politicisation of trade, we believe there is a growing need
to understand trade policy increasingly from a security perspective. This
requires also understanding how different frames and policy objectives
stack up: how do policy-makers balance economic gains, post-material
values and security concerns? Towards this end, the literature on securiti-
sation (Buzan et al., 1998) could be useful for grasping how this process
occurs.

Finally, our analysis of geo-economic factors could be generalised
beyond the case of EU-Asia trade relations to other regions. For example,
Africa has emerged as a battleground for geo-economic influence between
the US and China while the EU has pursued economic partnership agree-
ments with many African countries. Since the formation of the African
Continental Free Trade Area (AfCFTA) is also a home to the largest (in
terms of membership) free trade area in the world. Similar dynamic can
be observed in Latin America. It is likely that geo-economic factors come
into play in trade relations between Latin American and African nations
and the EU.

We hope that the research agenda we outlined here will help IPE and
EU studies scholars to grasp the realities of trade in the new multiplex
order (Acharya, 2017) as the world emerges from the Covid crisis, and
trade is seen as both a means for economic recovery and a source of
vulnerability.
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